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DIKECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 


CORRECTED  TO  JULY  25.  1908. 


The  judiciary  department  of  the  State  of  Illlnoia  la  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Pro- 
bate Courts. 

(1)  THE  SUPEEME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  Into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  Into  three  grand  divisions.  South- 
em,  Central  and  Northern,  In  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of 
six  years,  the  court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  In  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEFOBTEB. 

Isaac  N.  Phillips Bloomlngton. 

JUSTICES. 

First  District — Alonzo  K.  Vickers East  St.  LiOuIb. 

Second    District — William    M.    Farmer Vandalia. 

Third  District — ^Frank  K.  Dunn Charleston. 

Fourth  District — Guy  C.  Scott Aledo. 

Fifth  District — ^John  P.  Hand Cambridge. 

Sixth  District — James  H.  Cartwright Oregon. 

Seventh  District — Orrin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  Justice  next  in  order  of  seniority  who  has  not 
served  as  Chief  Justice  within  six  years  last  past.  Mr.  Justice 
Cartwright  is  the  present  Chief  Justice. 

CLERK. 

Christopher  Mameb,  Springfield. 

LIBRABIAX. 

Ralph  H.  Wilkin,  Springfield. 


(iii) 


iv  Appellate  Coubts  of  Illinois. 

(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  aesigned 
by  the  Supreme  Court  for  a  term  of  three  years.  One  Clerk  is 
elected  in  each  district. 

BEPOBTEBS. 

W.   Cltde  Jones  and   Keene  H.   Addixgton,   of  the   law  firm  of 
Jones,  Addington  ft  Ames,  134  Monroe  street,  Chicago. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  Octo- 
ber. 
Clebk — Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Jesse  Holdom,  Presiding  Justice,  Ashland  Block,  Chicago. 
Fbaxcis  Adams,  Justice,  Ashland  Block,  Chicago. 
Edwabd  O.  Bbown,  Justice,  Ashland  Block,  Chicago. 

BRAXCH   APPELLATE   COURT.* 


FIRST  DISTRICT. 
Frederick  A.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Fbank  Baker,  Justice,  Ashland  Block,  Chicago. 
He>ry  V.  Freema.x,  Justice,  Ashland  Block,  Chicago. 

APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess. 
Kane,  Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Living- 
ston, Marshall,  McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock 
Island,  Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winne- 
bago and  Woodford. 

Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 
April  and  October. 

Clerk— Christopher  C.  Duffy,  Ottawa. 

George  W.  Thompsox,  Presiding  Justice,  Galesburg. 

DORRANCE  DlRELL,    JustlCO,   Jolict. 

Henry  B.  Willis,  Justice,  Elgin. 


THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,   Brown,   Calhoun,  Cass, 
Champaign,    Christian,    Clark,    Coles,    Cumberland,    DeWitt, 
Douglas,    Edgar,    Ford.    Fulton,    Greene,    Hancock,    Jersey. 
Logan,  Macon,  Macoupin,   Mason,   McDonough,   McLean,   Me- 
nard, Montgomery.  Morgan,  Moultrie,  Piatt,  Pike,  Sangamon, 
Schuyler,  Scott,  Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tues- 
days in  May  and  November. 
CixRK— W.  C.  Hippard,  Springfield. 

Leslie  D.  Puterbaugh,  Presiding  Justice,  Peoria. 
James  S.  Baume,  Justice,  Galena. 
Frank  D.  Ramsay,  Justice.  Morrison. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held 
hrjr  three  nidges  of  the  Circuit  Court,  designated  and  assigned  by  the  Supreme 
Court  under  the  provisions  of  the  act  of  the  General  'Assembly,  approved  June 
2,   1897.     Hard's  Statutes,    1807,  508,   Laws  of  1807.   185. 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton, 
Crawford,  Edwards,  Effingham,  Fayette,  Franklin,  Gallatin, 
Hamilton,  Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Law- 
rence, Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski, 
Randolph,  Richland,  Saline.  St.  Clair,  Union,  Wabash,  Wash- 
ington, Wayne,  White  and  Williamson. 
Court  Bits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth 

Tuesdays  in  February  and  August. 
Clebk — Albert  C.  Millspaugh,  Mount  Vernon. 
Hasbt  Higbee,  Presiding  Justice,  Plttsfield. 
James  A.  Creighto:^,  Justice,  Springfield. 
CoLOSTiN  D.  Myers,  Justice,  Bloomlngton, 


(3)  CIRCUIT  COURTS. 


Exclusiye  of  Cook  county,  the  State  of  Illinois  is  divided  into 
Seventeen  Judicial  Circuits,  as  follows:  * 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 

Warben  W.  Duncan,  Marion. 

William  N.  Butler,  Cairo. 
Second  Circuit. — The  counties  of  Hardin,  Gallatin,  W^hite,  Hamil- 
ton, Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Law- 
rence and  Crawford. 

JUDGES. 

Enoch  B.  Newlin,  Robinson. 
Prince  A,  Pearce,  Carmi. 
Jacob  R.  Creighton,  Fairfield. 
Third  Circuit. — ^The  counties  of  Randolph,  Monroe,  St.  Clair,  Mad- 
ison, Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  BitrrougiIs,  Edwardsville. 
ROBEBT  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
Fourth  Circuit — The  counties  of  Clinton,  Marion,  Clay,  Fayette, 
Effingham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albert  M.  Rose,  Louisville. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralia. 
Fifth  Circuit. — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
James  W.  Craig,  Mattoon. 
E.  R.  E.  Kimbrough,  Danville. 
Morton  W.  Thompson,  Danville, 
Bixth  Circuit. — The  counties  of  Champaign,  Douglas,  Moultrie, 
Macon,  DeWitt  and  Piatt. 

JUDGES. 

William  G.  Cochran,  Sullivan. 
Solon  Philbrick,  Champaign. 
William  C.  Johns,  Decatur. 

•Laws  1897,  188. 
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Seventh  Circuit. — ^The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Oreene  and  Jersey. 

JUDGES. 

James  A.  Cbeighton,  Springfield. 
RoBEBT  B.  Shirley,  Carlinville. 
Owen  P.  Thompson,  JacksonYlUe. 

Eighth  Circuit.— The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDOES. 

Habbt  Hiobee,  Plttsfield. 
Albebt  Akebs,  Qulncy. 
Guy  R.  Williams,  Havana. 

Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Fulton. 

JUDGES. 

Geobge  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 
Robebt  J.  Grieb,  Monmouth. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark 
and  Tazewell. 

judges. 
Leslie  D.  Putebbaugh,  Peoria. 
Theodobe  N.  Gbeen,  Pekin. 
Nicholas  B.  Wobthington,  Peoria. 

Eleventh  Circuit. — The  counties  of  McLean,  Livingston,  Logan, 
Ford  and  Woodford. 

judges. 
CoLosTiN  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 

Twelfth  Circuit. — The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 

DORRANCE  DiBELL,   Joliet. 

Albert  O.  Marshall,  Joliet. 
Frank  L.  Hooper,  Watseka. 

Thirteenth  Circuit. — The  counties  of  Bureau,  LaSalle  and  Grundy. 

judges. 
Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 
Edgar  Eldredge,  Ottawa. 

Fourteenth  Circuit. — The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry. 

judges. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit.-— The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee. 

judges. 

Richard  S.  Farrand,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport 
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Sixteenth  Circuit.^-The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Henbt  B.  Willis,  Elgin. 
DUANB  J.  Cabnes,  Sycamore. 
Mazzini  Slubseb,  Downer's  Grove. 

Seventeenth  Circuit.^-The  counties  of  Winnebago,   Boone,   Mc- 
Henry  and  Lake. 

JUDOKS. 

Abthub  H.  Frost,  Rockford. 
Chables  H.  Donnelly,  Woodstock. 
RoBEBT  W.  Wbiqht,  Bolvldere. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  offlciOt  of  the 
Criminal  Court 

CIRCUIT  COURT. 
Clebk— Joseph  B.  Bldwlll,  Jr.,  County  Building,  Chicago. 


JT7DQES. 


Gbobge  a.  Cabpbnteb, 
RiCHABO  S.  Tuthill, 
RiCHABD  W.  CLIFFOBD, 

Fbank  Bakeb, 
Fbancis  Adams, 
Thomas  G.  Windes, 
Mebettt  W.  Pincknet, 


John  Gibbons, 
Bdwabd  O.  Bbown, 
LOCKWOOD  Honobe, 
George  Kebsten, 
Julian  W.  Mack, 
Fbedebick  a.  Smith, 
Chables  M.  Walkeb. 


superior  court. 

Cleek— Charles  W.  Vail,  County  Building,  Chicago. 


JUDGES. 


Wiluam  H.  McSubelt, 
Ben  M.  Smith, 
Theodobe  Bbentano, 
George  A.  Dupuy, 
Albebt  C.  Babnes, 
Abthub  H.  Chetlain, 


Heitbt  V.  Fbeeman, 
Fablin  Q.  Ball, 
Axel  Chytbaus, 
Jesse  Holdom, 
Mabcus  a.  Katanagh, 

WHXABD  M.   MCEWEN. 
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(5)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and 
when  so  established  have  concurrent  jurisdiction  within  the  city, 
with  the  Circuit  Courts,  in  all  civil  and  criminal  cases,  except  trea- 
son and  murder,  and  in  appeals  from  justices  of  the  peace  residing 
within  the  city.  (Hercules  Iron  Works  v.  E.,  J.  ft  E.  Ry.  Co.,  141 
111.,  497.) 

THE  CITY  COURT  OF  ALTON. 
James  E.  Du>-i«egan,  Judge.  Francis  Bbandeweioe,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edwabd  M.  Mangan,  Judge.  Frank  W.  Green  aw  at.  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Gallagher,  Judge.  W.  S.  Gleason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homer  Abbott,  Judge.  Edward  H.  Kibgis,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
W  ^^  Movers   (  ^^^^es,  Thomas  J.  Healey,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  Mangan,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWiUuIams,  Judge.  Harry  L.  Ballard,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Horace  S.  Clark,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OF  PANA. 
JosiAH  P.  HoDGE,  Judge.  G.  W.  Marsland,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprecuer,  Clerk. 

MUNICIPAL  COURT  OF  CHICAGO. 
Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 
chief  justice. 
Harry  Olson, 
associate  judges. 
Freeman  K.  Blake         John  W.  Houston  Henry  C.  Beitler 

William  W.  Maxwell,  John  H.  Hume  Frank  P.  Sadler 

JuDsoN^.  Going  John  R.  Newcomer         Max  Eberhardt 

William  N.  Gemmill     McKexzieCleland         Thomas  B.  Lantry 
William  N.  Cottrell     John  C.  Scoville  Frederick  L.  Fake,  Jr. 

Edwin  K.  Walker  Stephen  A.  Foster         Adelor  J.  Petit 

Edward  A.  Dicker  Frank  Crowe  Charles  N.  Goodnow 

Isidore  H.  Himes  Mancha  Bruggemeyeb  Oscar  M.  Torrison 

Arnold  Heap  Michael  F.  Girten         Hosea  W.  Wells 
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(6)  COUXTY  AXD  PK0I3ATE  COURTS. 

In  the  counties  of  Cook,  Kane,  La  Salle,  Peoria,  Sangamon,  St 
Clair  and  Will,  each  having  a  population  of  over  70,000,  probate 
courts  are  established,  distinct  from  the  county  courts.  In  the  other 
counties  the  county  courts  have  jurisdiction  in  all  matters  of  pro- 
bate.     (Laws  1881,  72.) 

JUDGES.  COUNTIES.  COUNTY   SEATS. 

Chables  B.  McCboiit Adams Quincy. 

William  S.  Dewey Alexander  Cairo. 

Wm.  H.  Dawdy Bond  Greenville. 

Wm.  C.  DeWolf Boone Belvidere. 

WiLLABo  Y.  Bakek Brown   Mt.  Sterling. 

Joe  a.  Davis *. Bureau Princeton. 

P.  I,  BizAiLLioN Calhoun Hardin. 

John  D.  Tubxbaugii Carroll  Mt.  Carroll. 

Dabius  N.  Walker Cass Virginia, 

Thomas  J.  Roxu Champaign  Urbana. 

James  H.  Morgan Christian    Taylorville. 

Hebshel  R.  Snavely Clark  Marshall. 

Alsie  N.  ToLLiVEB Clay  Louisville. 

James  Allen Clinton    Carlyle. 

T.  N.  Cofeb Coles   Charleston. 

Lewis  Rinaker Cook  Chicago. 

Chables  S.  Cutting,  Pro.  J. .  Cook Chicago. 

John  C.  Maxwell Crawford Robinson. 

A.  L.  RuFFNEB Cumberland  Toledo. 

William  L.  Pond DeKalb   Sycamore. 

Feed  C.  Hill DeWitt Clinton. 

W.  J.  DoLfiON Douglas  Tuscola. 

Vacancy DuPage  Wheaton. 

Walteb  S.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards   Albion. 

Michael  O'Donnell Effingham Effingham. 

John  H.  Webb Fayette   Vandalia. 

H.  H.  Kebb Ford  Paxton. 

T.  J.  Myebs Franklin Benton. 

John  D.  Bbeckenbidge Fulton  .-. Lewistown. 

W.  S.  Phillips Gallatin  Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

Geobge  W.  Huston Grundy   Morris. 

John  M.  Eckley Hamilton. McLeansboro. 

Chables  A.  James Hancock   Carthage. 

John  H.  Febbell Hardin Elizabethtown. 

RuFUs  F.  Robinson Henderson    Oquawka. 

Albebt  E.  Beboland Henry Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WiLLABD  F.  Ellis Jackson Murphysboro. 

Paul  Williams Jasper   Newton. 

Andbew  D.  Webb Jefferson Mt.  Vernon. 

Thomas  F.  Febns Jersey   Jerseyville. 

William  Rippin Jo  Daviess Galena. 

William  A.  Spann Johnson Vienna. 

Frank  G.  Plain Kane Geneva. 

♦  David  B.  Shebwood,  Pro.  J.  Kane Geneva. 

Arthur  W.  Deselm Kankakee  Kankakee. 

William  Hill Kendall  Yorkville, 

R.  C.  Rice Knox   Galesburg. 

*  Deceased. 
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Mason  Lumber  Company  t.  Paxton  &  Lightbody 
Company. 

Oen.  No.  18^20. 

Vendor  and  vendee — when  latter  liable  for  full  purchase  price. 
Held,  that  the  vendee  in  this  case,  having  accepted  the  merchandise 
In  question  from  the  vendor,  was  liable  for  the  full  purchase  price 
thereof  to  such  vendor,  notwithstanding  the  vendee  may  actually 
have  paid  something  upon  account  of  the  same  merchandise  to 
another  party  from  whom  he  had  supposed  the  delivery  to  have 
proceeded. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodobe  Brentano,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1906.  Reversed  and  remanded. 
Opinion  filed  October  18,  1907. 

Atwood,  Pease  &  Loucks,  for  appellant. 

John  E.  Waters,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

Appellant  hrought  suit  in  assumpsit  against  appellee  in 
the  Superior  Court  to  recover  for  two  carloads  of  lumber  sold 
and  delivered  by  appellant  to  appellee.  The  declaration 
1 


Appellate  Courts  of  Illinois. 


Vol.  139.]      Mason  Lumber  Co.  t.  Pax  ton  4b  Lightbody  Go. 

filed  was  the  common  counts,  to  which  was  filed  a  plea  of  the 
general  issue.  The  jury  returned  a  verdict  for  the  defend- 
ant and  judgment  was  entered  on  the  verdict. 

The  record  shows  no  substantial  controversy  of  fact.  It 
appears  that  in  March,  1903,  one  Hemphill,  an  agent  of 
James  A.  Carey  of  Chicago,  who  was  doing  business  under 
the  name  of  the  Yellow  Pine  Lumber  Company,  called  at  the 
office  of  appellant  and  gave  it  an  order  in  writing  for  a 
large  amount  of  lumber  to  be  8hipj)ed  to  appellee  at  Chi- 
cago, Illinois.  The  invoices  and  bills  of  lading  for  the  lum- 
ber were  to  be  sent  to  Carey,  Chicago,  who,  he  said,  would 
remit  to  appellant  on  receij)t  of  the  same.  Xine  dollars  per 
thousand  feet  was  the  contract  price.  This  was  also  the  fair 
cash  market  value.  Appellant  shipped  one  carload  of  the 
lumber.  A  remittance  for  the  same  was  not  made  according 
to  the  contract.  Appellant  then  refused  to  ship  any  more 
lumber  on  the  contract  and  so  informed  Hemphill.  Hemp- 
hill then  made  a  new  agreement  with  appellant,  directing  it 
to  send  the  balance  of  the  lumber,  wnth  the  bills  of  lading  and 
invoices,  to  appellee.  This  was  done  by  changing  the  di- 
rections on  the  original  order,  appellant  accepting  the  new 
order. 

On  this  order  appellant  shipped  two  carloads  of  the  lum- 
ber to  appellee.  The  original  bills  of  lading  for  the  two 
carloads  were  attached  to  the  invoices  for  the  same  and  were 
mailed  to  the  National  Bank  of  Commerce,  Hattiesburg, 
Mississippi.  At  the  bottom  of  each  invoice  was  written  the 
words:  ^Tay  to  National  Bank  of  Commerce,  Hattiesburg, 
Mississippi.  Mason  Lbr.  Co."  The  invoice  for  each  car, 
attached  to  the  bill  of  lading  therefor,  was  sent  by  the  Na- 
tional Bank  of  Commerce  to  appellee,  requesting  payment. 
The  bank  some  time  afterwards  received  a  reply  from  ap- 
pellee stating  that  it  had  paid  the  money  to  James  A.  Carey. 
Appellee  delivered  the  bills  of  lading  to  the  railroad  com- 
pany and  received  the  lumber.  Appellant,  not  having  re- 
ceived payment  for  the  lumber,  brought  this  suit  to  recover 
the  purchase  price. 

The  position  taken  by  appellee  is  that  Hemphill  was  not 
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its  agent ;  that  he  was  the  agent  of  Carey,  of  whom  it  had 
ordered  the  lumber,  and  that  the  invoices  and  the  directions 
thereon  to  pay  the  bank  were  not  sufficient  notice  to  it  that 
the  himber  was  shipped  by  appellant,  and  that  the  purchase 
price  thereof  was  to  be  paid  to  the  bank  as  the  agent  of  ap- 
pellant. 

Under  tlie  facts  shown  by  the  record  this  contention  can- 
not be  sustained.  In  our  opinion  the  invoices  and  the  di- 
rections indorsed  thereon  by  appellant  gave  appellee  full  no- 
tice that  the  lumber  was  sold  and  shipped  by  appellant  and 
that  payment  therefor  was  to  be  made  to  the  bank  as  its 
agent.  Appellee,  upon  receiving  the  invoices  and  bills  of 
lading,  had  the  right  to  accept  the  lumber  and  pay  for  it  as 
directed  on  the  invoices,  or  to  refuse  to  take  the  lumber.  It 
accepted  the  lumber  from  appellant,  and  is  liable  to  appel- 
lant for  the  value  of  the  lumber. 

The  third  instruction  given  by  the  court  at  the  request  of 
appellee  is  as  follows : 

"If  the  jury  believe  from  the  evidence  defendant  paid  to 
J.  A.  Carey  any  money  as  payment  on  account  of  the  pur- 
chase from  said  Carey  of  the  lumber  in  question,  under  an 
agreement  to  buy  the  same  from  Carey,  without  full  notice 
and  knowledge  of  the  purchase  of  said  lumber  by  said  Hemp- 
hill on  said  defendant's  account,  and  that  said  Hemphill  or 
plaintiff  neglected  to  furnish  defendant  with  full  and  requi- 
site information  of  the  purchase  of  said  lumber  by  Hemphill 
as  the  agent  of  defendant,  and  that  defendant  had  no  such 
information  or  an  opportunity  to  disapprove  of  the  act  of 
said  Hemphill  before  he  paid  said  Carey  said  sum  of  money, 
then  the  plaintiff  cannot  recover  herein  to  the  amount  of  the 
payments  you  believe  defendant  so  made  to  Carey  on  account 
of  the  shipment  of  said  lumber." 

Error  is  assigned  upon  this  instruction. 

The  instruction  told  the  jury  that  appellee's  liability  for 
the  lumber  depended  upon  full  notice  and  knowledge  of  the 
purchase  of  the  lumber  by  Hemphill  on  appellee's  account. 
This  is  not  the  law  of  this  case  and  was  misleading.  The 
jury  could  not  do  otherwise  under  this  instruction  than  find 
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for  the  defendant,  appellee,  for  the  record  shows  that  appel- 
lee had  no  knowledge  of  Hemphill  or  what  he  had  done  in 
tlie  purchase  of  the  lumber.  Appellee  had  full  notice,  how- 
ever, that  appellant  had  shipped  the  lumber  and  that  it  was 
directed  to  pay  the  bank  therefor  if  it  accepted  the  lumber. 
The  instruction  tells  the  jury  that  notice  of  facts  to  appellee 
sufficient  to  put  it  on  inquiry  was  not  sufficient,  but  that  it 
must  have  "full  notice  and  knowledge."  The  giving  of  the 
instruction  was  reversible  error. 

The  court  also  erred  in  refusing  the  instructions  requested 
by  appellant.  We  think  they  presented  the  law  of  the  case 
and  should  have  been  given. 

For  the  reasons  given  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 


Grand  Lodge  of  the  Ancient  Order  of  United  Workmen 
of  the  State  of  Illinois  y.  Agnes  OctzeL 

Gen.  No.  13,358. 

1.  Fratebnal  benefit  society — what  by-laws  binding  upon  mem- 
ber. A  by-law  adopted  by  a  society  after  a  member's  admission  is 
binding  upon  such  member  where  In  his  application  for  membership 
he  has  agreed  that  he  will  comply  with  all  the  laws  and  regulations 
which  then  were  or  might  thereafter  be  enacted  by  the  society. 

2.  Fraternal  benefit  society — how  contract  of  insurance  con- 
strued upon  question  of  forfeiture.  A  contract  of  insurance  made 
by  a  fraternal  benefit  society  is,  upon  a  question  of  forfeiture,  liber- 
ally construed  in  favor  of  the  assured. 

3.  Fratebnal  benefit  society — by-law  with  respect  to  members 
engaging  in  saloon  business  construed.  Held,  that  a  particular  by- 
law upon  this  subject  was  intended  to  prevent  members  not  already 
engaged  In  the  saloon  business  from  entering  into  the  same,  but 
that  it  did  not  apply  so  as  to  preclude  re-engagement  therein  of  one 
temporarily  forced  to  abandon  his  saloon  business,  in  which  he  was 
engaged  at  the  time  of  the  adoption  of  the  by-law. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  RicHABD  W.  Clifford,  Jud:re,  presiding.    Heard  in  the  Branch 
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Appellate  Court  at  the  October  term,  1906.    Affirmed.    Opinion  filed 
October  18,  1907. 

Statement  by  the  Court.  Appellant,  a  fraternal  in- 
surance society  organized  under  the  laws  of  Illinois,  issued  to 
Justus  Oetzel  a  beneficiary  certificate  dated  September  24, 
1892,  for  $2,000.  Appellee,  his  wife,  was  named  as  bene- 
ficiary therein.  In  his  application  for  membership,  in  the 
appellant  order,  Oetzel  agreed  that  he  would  comply  with  all 
the  laws  and  regulations  which  then  were  or  might  thereafter 
be  enacted  by  the  appellant,  as  an  express  condition  upon 
which  he  was  to  be  entitled  to  participate  in  the  beneficiary 
fund  of  the  order. 

On  May  3,  1899,  the  appellant  order  enacted  a  by-law  in 
the  following  words  and  figures : 

"Article  II — ^Membership. 
Qualification  for  Membership. 

Section  1.  No  person  shall  be  admitted  to  membership 
unless  he  be  a  white  male  person  of  the  full  age  of  eighteen, 
and  not  over  the  age  of  forty-five  years,  of  good  moral  char- 
acter, able  and  competent  to  earn  a  livelihood  for  himself 
and  family,  and  a  Believer  in  a  Supreme  Being,  the  Creator 
and  Preserver  of  the  universe.  'No  person  shall  be  admitted 
to  membership  who  is  engaged  in  the  sale,  by  retail,  of  intoxi- 
cating liquors  as  a  beverage.  Any  member  of  this  Order 
who  shall,  after  May  15,  1899,  enter  into  the  business  or 
occupation  of  selling,  by  retail,  intoxicating  liquors  as  a 
beverage,  shall  stand  suspended  from  any  and  all  rights  to 
participate  in  the  Beneficiary  Fund  of  the  Order,  and  his 
Beneficiary  Certificate  shall  become  null  and  void  from  and 
after  said  date  of  his  so  engaging  in  said  occupation,  and  no 
action  of  the  Lodge  of  which  he  is  a  member,  or  of  the  Grand 
Lodge  or  any  officer  thereof,  shall  be  necessary  or  a  condi- 
tion precedent  to  any  such  suspension.  In  case  any  assess- 
ment shall  be  received  from  a  member  who  has  thus  engaged 
in  such  occupation  after  May  15,  1809,  the  receipt  thereof 
shall  not  continue  the  Beneficiary  Certificate  of  such  mem- 
ber in  force,  nor  shall  it  be  a  waiver  of  his  so  engaging  in 
Buch  occupation." 
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At  the  time  the  certificate  was  issued  Justus  Oetzel  was 
engaged  in  conducting  a  saloon  in  the  city  of  Chicago.  He 
continued  in  this  business  at  various  places  in  the  city  of 
Chicago  until  December,  181)0,  when  his  saloon  was  closed 
out  and  he  did  not  conduct  a  saloon  business  again  until 
about  the  end  of  April,  1900,  when  he  ()])oned  a  saloon  at 
511  Xorth  Ashland  avenue,  Chicago,  and  continued  in  the 
business  there  until  his  death  on  Xovenibor  9,  1900. 

On  June  13,  1900,  the  Lafayette  Lodge  of  the  appellant 
order,  of  which  Oetzel  was  a  member,  entered  an  order  sus- 
pending him  from  the  order,  upon  receiving  information  that 
he  was  engaged  in  the  liquor  business.  Tenders  of  payment 
of  all  dues  after  the  suspension  were  made  on  behalf  of 
Oetzel,  but  were  .refused. 

Notice  of  the  death  of  Oetzel  was  given  to  appellant,  and 
upon  its  refusal  to  pay  the  amount  named  in  the  benefit  cer- 
tificate, appellee  instituted  this  suit  in  the  (Mrcuit  Court 
against  appellant  upon  the  certificate  and  recovered  a  judg- 
ment for  $2,506.95,  to  reverse  which  this  appeal  is  prose- 
cuted. 

John  P.  Aiirens  and  T.  F.  Monaiian,  for  appellant. 

Wells,  Bowebsock  &  Stilwei.l,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  record  is,  whether  Oetzel 
violated  the  by-law  of  the  order  by  conducting  a  saloon  busi- 
ness at  IN'o.  511  Xorth  Ashland  avenue,  on  and  after  May 
23,  1900,  and  stood  suspended  from  membership  and  from 
all  rights  and  benefits  as  a  member  at  the  time  of  his  death 
by  virtue  of  that  fact,  and  the  action  of  the  lodge  suspending 
him. 

We  entertain  no  doubt  that  under  the  application  for 
membership  and  the  certificate  issued  to  deceased  the  subse- 
quently enacted  by-law  became  a  part  of  the  contract  be- 
tween appellant  and  deceased.  Moerschbaecher  v.  Supreme 
Council  Royal  League,  188  111.,  9;  Supreme  Lodge  K.  of 
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P.  V.  Kutscher,  179  id.,  340;  Supreme  Lodge  K.  of  P.  v. 
Trebbe,  179  td.,  348;  FuUenwider  v.  Eoyal  League,  180  id., 
621. 

In  considering  the  facts  shown  by  the  record,  and  the 
question  of  forfeiture  under  this  contract,  the  policy  or  con- 
tract is  to  be  liberally  construed  in  favor  of  the  assured.  In 
Grand  Legion  Select  Knights  v.  Beaty,  224  111.,  346,  it  is 
said  at  page  350 :  "The  terms  of  the  contract  are  entirely  of 
the  insurer's  own  making.  It  is  axiomatic  in  the  law  of  in- 
surance that  the  contract  shall  be  liberally  construed  in  favor 
of  the  insured  and  strictly  construed  against  the  insurer,  and 
where  two  interpretations,  equally  reasonable,  are  possible, 
that  construction  should  be  adopted  which  will  enable  the 
beneficiary  to  recover." 

The  question  then  is,  shall  the  contract  be  so  strictly  con- 
strued that  the  forced  closing  up  of  the  business  of  the  de- 
ceased at  Xo.  2  Clarkson  court  in  December,  1899,  and  the 
consequent  suspension  of  his  business  shall  be  deemed  a 
going  out  of  the  saloon  business  at  that  time,  and  the  opening 
of  a  saloon  in  the  following  May  at  511  Ashland  avenue  a 
new  entry  into  the  business,  or  shall  it  be  considered,  under 
a  broader  and  more  liberal  construction  of  the  contract,  a 
temporary  suspension  of  the  business  and  a  resumption 
thereof  at  another  place. 

The  by-law  in  question  as  amended  disqualifies  for  mem- 
bership in  the  order  all  persons  "engaged  in  the  sale  by  re- 
tail of  intoxicating  liquors  as  a  beverage,"  who  were  not 
members  at  the  time  the  amendment  became  operative.  It 
did  not  affect  the  memberships  of  those  who  were  engaged  in 
that  business  at  the  date  of  the  adoption  of  the  amendment. 
But  it  provided  that  any  member  of  the  order  who  should 
after  May  15,  1899,  enter  into  said  business,  should  stand 
suspended  from  any  and  all  rights  of  participation  in  the 
beneficiary  fund  of  the  order,  and  that  his  certificate  should 
become  null  and  void  from  the  date  of  his  engagement  in 
the  business.  Thus  the  intention  and  purpose  of  the  amend- 
ment, as  expressed  by  its  provisions,  was  not  to  forfeit  the 
rights  or  beneficiary  certificates  of  members  who  were  en- 
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gaged  in  the  sale  by  retail  of  intoxicating  liquors  as  a  bever- 
age at  the  time  it  went  into  effect.  The  intention  is  ex- 
pressed, however,  that  if  any  member  not  engaged  in  the  busi- 
ness changes  his  business  and  engages  in  the  business  men- 
tioned in  the  by-law,  after  May  15,  181)9,  that  act  would 
work  a  forfeiture  of  his  beneficiary  certificate  and  all  rights 
under  it.  We  find  no  language  in  the  amended  by-law  which 
conveys  the  purpose  and  intention,  or  which  can  be  con- 
strued to  mean  that  if  a  member  engaged  in  the  retail  liquor 
business  is  forced  to  suspend  that  business  for  a  time,  either 
by  ill-health  or  financial  or  other  difficulties,  and  afterwards 
within  a  few  months  resumes  his  business  without  having 
abandoned  it  and  taken  up  some  other  vocation,  he  would 
thereby  suffer  a  forfeiture  of  contract  and  all  rights  under 
it.  To  read  into  the  language  of  the  by-law  such  a  provision 
or  purpose  would  be  construing  the  contract  in  favor  of  the 
insurer  and  against  the  assured.  To  so  construe  the  contract 
would  violate  the  rule  of  construction  announced  in  the  au- 
thorities cited  above. 

The  evidence  in  the  record  shows,  without  contradiction  or 
controversy,  that  during  the  last  year  and  a  half  or  two  years 
of  the  life  of  the  deceased  he  was  seriously  ill  and  at  times 
incapacitated  for  any  business.  As  a  natural  result  of  this 
ill-health  his  business  at  Clarkson  court  was  closed  up  and 
the  place  was  taken  possession  of  by  the  brewery  with  which 
he  was  dealing.  He  engaged  in  no  other  business  thereafter 
until  the  following  April  or  May.  Under  the  circumstances 
it  may  well  be  inferred  that  he  was  unable  between  December 
1899  and  April  or  May,  1900,  to  re-establish  his  business 
under  satisfactory  conditions.  The  evidence  fails  to  show 
that  he  intended  to  abandon  it  and  engage  in  another  occu- 
pation. We  think,  therefore,  that  when  he  reopened  a  sa- 
loon at  Xo.  511  Xorth  Ashland  avenue  it  was  not  entering 
into  the  occupation  of  selling  by  retail  intoxicating  liquors 
as  a  beverage  within  the  meaning  and  intent  of  the  by-law. 

Finding  no  error  in  the  record  the  judgment  is  affirmed, 

Ajjirmed* 
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Chicago  City  Railway  Company  y.  Edward  Roberts, 
Admr.  of  the  Estate  of  Walter  Krueger,  deceased. 

Gen.  No.  1S,S79. 

Neqliqexce — when  evidence  does  not  establish,  resulting  in  injury 
at  street  intersection.  Held,  that  the  evidence  in  this  case  did  not 
establish  negligence  upon  the  part  of  the  servants  of  the  traction 
company  which  resulted  in  the  death  of  the  plaintiff's  Intestate. 

Baker,  P.  J.,  dissenting. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Ben.  M,  Smith, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1906.  Reversed  and  remanded.  Opinion  filed  October 
18,  1907. 

Statement  by  the  Court.  This  action  of  case  was 
brought  by  appellee  under  the  statute  to  recover  damages  for 
the  next  of  kin  of  Walter  Kmeger,  whose  death  was  caused 
by  being  struck  by  one  of  appellant's  electric  street  railway 
cars  near  the  intersection  of  Wentworth  avenue  and  Twenty- 
fourth  street  in  the  city  of  Chicago,  during  the  evening  of 
April  2,  1903. 

The  declaration  of  two  counts  avers  in  the  first  count  that 
while  said  Walter  Krueger  was  walking  across  the  tracks  of 
appellant  on  Wentworth  avenue  near  said  intersection,  ap- 
pellant by  its  servants  so  carelessly,  negligently  and  improp- 
erly drove  and  managed  its  car  that  the  car  struck  him  and 
threw  him  down  upon  the  pavement  and  under  the  car  and 
he  was  thereby  killed. 

The  negligence  of  appellant  averred  in  the  second  count 
is  substantially  the  same  as  in  the  first  count,  and  in  addi- 
tion thereto  it  is  alleged  that  the  car  was  "running  at  an 
unusual,  unwarranted,  reckless  and  high  rate  of  speed,  ring- 
ing no  bell  nor  gong,  displaying  no  light  and  giving  no  warn- 
ing or  alarm  of  any  kind  of  said  car's  approach." 

The  record  shows  that  Wentworth  avenue  lies  north  and 
south ;  that  appellant's  railway  on  that  street  consists  of  two 
tracks,  north-bound  cars  running  over  the  easterly  and  south- 
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bound  cars  running  over  the  westerly.  Wentworth  avenue  is 
intersected  at  right  angles  by  Twenty-fourth  street.  ]S'orth 
of  Twenty-fourth  street  is  an  alley  opening  into  Wentwortb 
avenue  from  the  west,  and  the  next  street  north  is  Twenty- 
third  place  running  into  Wentworth  avenue  from  the  west  but 
not  crossing  it. 

The  accident  occurred  about  7:30  o'clock  in  the  evening. 
It  was  darky  and  the  place  of  the  accident  was  not  well 
lighted.  Walter  Krueger  was  nearly  eight  years  old  and  his 
sister  who  was  with  him  was  ten  years  old.  They  were  liv- 
ing with  their  parents  on  Twenty-fourth  street  west  of  Ilal- 
sted  street.  On  the  evening  in  question  they  left  their  home 
to  go  to  the  Burr  Mission,  located  at  Wentworth  avenue  and 
Twenty-third  street  on  the  east  side  of  Wentworth  avenue. 
During  the  year  next  preceding  the  accident  they  had  been 
accustomed  to  go  to  that  mission  every  Thursday  evening. 
The  sister  testified  that  she  had  crossed  the  Wentworth  ave- 
nue street  car  tracks  "lots  of  times  with  Walter  and  knew 
that  those  were  street  car  tracks,  and  that  cars  were  running 
on  them.''  She  testified  that  Walter  attended  the  Harrison 
public  school,  about  a  block  from  his  home,  a  year  and  a 
half  preceding  the  accident. 

From  the  testimony  of  the  girl  it  appears  that  when  she 
and  W^alter  reached  the  northwest  corner  of  Wentworth  ave- 
nue and  Twenty-fourth  street,  and  when  they  had  stepped 
off  the  sidewalk,  she  looked  both  ways  for  a  car  and  "I  seen 
Walter  look  both  ways  for  the  car'';  that  she  saw  no  car 
coming  from  the  north,  but  that  she  saw  one  coming  from  the 
south  about  a  block  away  from  where  they  were,  and  that  she 
knew  it  was  coming  on  the  east  track.  Thereupon  they 
started  diagonally  northeast,  hand  in  hand,  to  cross  Went- 
w^orth  avenue.  Xeither  of  them  looked  again  in  the  direc- 
tion of  the  car  until  they  reached  the  railway  track  and  just 
as  they  were  struck  by  the  north-bound  car.  This  was  at  a 
point,  according  to  her  testimony,  at  least  seventy-five  feet 
north  of  Twenty-fourth  street. 

The  trial  in  the  Circuit  Court  resulted  in  a  verdict  and 
judgment  against  appellant  for  $2,500. 
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William  J.  IIynes,  John  E.  Keiioe  and  Watson  J. 
Ferry,  for  appellant;  Mason  B.  Starring,  of  counsel. 

XoRMAN  A.  Beck  and  Thomas  F.  Cronin,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  main  question  presented  by  the  record  and  in  argu- 
ment is,  whether  the  verdict  and  judgment  are  justified  by  the 
evidence.  Does  the  evidence  with  all  the  inferences  fairly 
and  justifiably  to  be  drawn  from  it  show  that  appellant  was 
guilty  of  the  negligence  averred  in  the  declaration  ? 

There  is  some  controversy  in  the  evidence  as  to  the  point 
where  the  accident  happened.  But  the  testimony  on  both 
sides  of  the  case  places  it  at  a  considerable  distance  north  of 
Twenty-fourth  street.  The  evidence  shows  it  was  a  dark 
evening  and  that  Wentworth  avenue  at  this  point  was  poorly 
lighted.  The  car  itself  was  well  lighted,  and  its  electric 
headlight  threw  a  light  upon  the  street  some  distance  ahead 
of  the  car. 

We  think  from  the  testimony  of  appellee's  witnesses  that 
the  car  was  not  going  at  a  high,  reckless  or  immoderate  rate 
of  speed  and  that  it  stoj^pcd  after  the  accident  occurred  south 
of  Twenty-third  place.  According  to  the  testimony  of  the 
witnesses  for  appellant  the  car  was  running  about  ten  miles 
an  hour,  which  was  about  the  usual  and  normal  speed  at 
that  place. 

The  evidence  on  behalf  of  appellee  is  silent  as  to  any  negli- 
gence of  the  motorman  in  the  management  and  operation  of 
the  car.  Morland  and  Polcaster,  who  were  called  as  wit- 
nesses on  behalf  of  appellee  and  who  claim  to  have  been  on 
the  front  platform  of  the  car  at  the  time  of  the  accident,  do 
not  testify  to  any  act  of  negligence  on  the  part  of  the  motor- 
man. 

The  evidence  affirmatively  shows,  without  any  conflict,  that 
the  car  and  its  stopping  appliances  were  in  good  repair  and 
working  order;  and  that  the  motorman  promptly  and  effec- 
tively employed  the  stopping  appliances  as  soon  as  he  be- 
came aware  of  the  presence  of  the  children  and  their  inten- 
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tion  to  cross  the  track,  effecting  what  one  of  the  witnesses 
called  an  "emergency  stop." 

The  motorman  of  the  car,  Sanford,  testified  that  the  street 
wds  clear  of  traffic  and  teams,  and  that  just  before  he  reached 
Twenty-third  place  two  children  appeared  near  the  south- 
bound track  running  as  fast  as  they  could,  the  boy  a  little  in 
advance  of  the  girl  and  a  little  closer  to  the  car.  The  chil- 
dren were  then  about  thirty  feet  from  the  car  and  in  front 
of  the  Marie  Chapel  on  the  west  side  of  the  street  at  the  third 
door  from  the  corner  of  Twenty-third  place.  lie  at  once  re- 
versed his  machinery,  rang  the  bell  and  sanded  the  track. 
The  deceased  did  not  appear  to  have  seen  the  car.  The  little 
girl  saw  it  and  put  out  her  hand,  but  she  was  running  so 
fast  she  could  not  stop.  The  car  struck  them  and  they  both 
fell  on  the  fender.  In  this  statement  of  the  accident  the  mo- 
torman is  substantially  corroborated  by  the  witness  Meslein, 
who  was  on  the  front  platform  of  the  car,  and  by  other  wit- 
nesses. 

Our  conclusion  from  the  evidence  is  that  it  does  not  show 
that  appellant  was  guilty  of  the  negligence  averred  in  the 
declaration,  and  that  the  verdict  and  judgment  are  not  jus- 
tied  by  the  evidence  and  cannot  be  sustained. 

The  judgment  therefore  is  reversed  with  a  finding  of  fact. 

Beversed. 

Mb,  Presiding  Justice  Baker  dissenting. 


John  J.  Dunn   et  al.  t.  Robert  £.  Burke. 

den.  No.  13 107. 

Trust  deed — what  does  not  render  void.  If  a  trust  deed  recites 
a  consideration,  but  in  describing  the  notes  secured  does  not  specify 
their  amount  or  amounts,  parol  evidence  is  admissible  to  supply 
the  defects,  and  the  trust  deed  is  not  void. 

Foreclosure.  Error  to  the  Circuit  Ck)urt  of  Cook  County;  the  Hon. 
Julian  W.  Mack,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.    Affirmed.    Opinion  filed  October  28,  1907. 
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E.  W.  Adkinson,  for  plaintiff  in  error. 
Frank  L.  Cheney,  for  defendant  in  error. 

Mr,  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

The  writ  of  error  here  sued  out  brings  before  us  for  re- 
view the  proceedings  in  the  foreclosure  of  a  trust  deed  in  the 
nature  of  a  mortgage  of  certain  real  estate  situate  in  Cook 
county,  so  far  as  the  same  affects  the  claimed  rights  of  the 
plaintiff  in  error,  John  J.  Dunn,  as  a  creditor  of  the  mort- 
gagor, Catherine  Bagley,  now  deceased,  whose  claim  has 
been  allowed  against  the  estate  of  Catherine  Bagley  in  the 
Probate  Court  of  Cook  county.  The  contentions  rest  within 
a  very  narrow  compass.  In  their  finality  they  resolve  them- 
selves into  the  one  question,  which  is,  does  the  case  of  Bul- 
lock V.  Battenhousen,  108  111.,  28,  on  principle  both  in  law 
and  fact  control  the  decision  .which  should  be  here  rendered. 

In  the  trust  deed  in  evidence  in  the  foreclosure  suit  the 
consideration  is  recited  as  being  the  sum  of  twelve  hundred 
dollars,  and  the  indebtedness  is  set  forth  in  the  following 
words : 

"Whereas  the  said  grantors  herein  are  justly  indebted 
upon  their  four  promissory  notes  bearing  even  date  here- 
with, payable  to  the  order  of  themselves  and  by  them  en- 
dorsed and  delivered,  and  due  and  payable  on  or  before  one 
year  after  the  date  thereof,  with  interest  thereon  at  the  rate 
of per  cent  per  annum,  payable  semi-annually  as  fol- 
lows, to-wit :  On  or  before  the  6th  day  of  November,  A.  D. 
1898,  and  the  6th  day  of  May,  A.  D.  1899." 

There  were  introduced  and  received  in  evidence  before 
the  master,  upon  the  hearing,  four  notes,  each  for  the  sum 
of  three  hundred  dollars,  with  interest  at  seven  per  cent  per 
annum,  which  in  all  respects,  except  as  to  the  amounts  and 
rate  of  interest,  were  in  accord  wath  the  attempted  descrip- 
tive recitation  of  them  in  the  trust  deed. 

We  think  that  the  case  of  Bullock  v.  Battenhousen,  supraj 
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is  clearly  distinguishable  from  the  case  before  us,  and  that 
this  case  is  more  analogous  to  the  doctrine  announced  in 
Babcock  v.  Fisk,  57  III,  327,  and  Farrar  v.  Payne,  73  ibid. 
82. 

The  decision  of  this  court  in  Battenhausen  v.  Bullock, 
11  111.  App.,  6G5,  the  reasoning  of  which  was  in  terms 
adopted  by  the  Supreme  (^ourt  in  its  opinion  upon  further 
review,  was  grounded  upon  the  fact  that  **the  deed  of  trust 
contained  no  statement  of  the  amount  of  the  indebtedness 
thereby  sought  to  be  secured ;  nor  does  it  contain  any  lan- 
guage from  which  the  amount  can  be  avscertained  or  inferred. 
After  naming  tlie  parties  the  deed  recites  as  follows: 
'Whereas  said  Eben  F.  Runyan  has  made  his  promissory  note 
bearing  date  the  11th  day  of  June,  A.  D.  1872,  payable  to 
the  order  of  Jolm  M.  Bullock  five  years  after  date,  with  in- 
terest at  the  rate  of  10  per  cent  per  annum.'  "  There  was 
no  reference  in  any  part  of  the  trust  deed  in  the  Bullock  case 
to  the  amount  of  any  indebtedness  by  way  of  consideration 
or  otherwise.  On  its  face  the  trust  deed  was  a  nullity  and 
clearly  created  no  lien,  and  was  not  entitled  under  the  statute 
to  be  received  for  record.  While  the  Bagley  trust  deed  was 
deficient  in  not  setting  forth  with  due  particularity  the 
amount  of  the  four  notes  in  the  description  of  them,  yet  we 
are  inclined  to  the  opinion  that  the  consideration  of  twelve 
hundred  dollars  recited  in  the  trust  deed  was  sufficient  to  put 
all  persons  acquiring  interests  in  or  claims  against  the  real 
estate  conveyed  upon  notice  that  the  trust  deed  at  least  in- 
ferentially  created  a  lien  to  the  extent  of  the  recited  con- 
sideration until  the  contrary  could  be  made  to  appear  by  an 
examination  of  the  notes  insufficiently  described  in  that  in- 
strument. In  conveyances  of  the  nature  of  the  tnist  deed 
here  challenged  the  indebtedness  secured  is  by  custom  pre- 
vailing in  this  jurisdiction  uniformly  identical  with  the 
amount  of  the  expressed  consideration.  The  failure  to  re- 
cite the  amount  of  the  four  notes  was  so  clearly  a  mistake 
that  in  view  of  the  other  recitations  of  the  trust  deed,  parol 
evidence  was  properly  permitted  to  supply  such  evident  de- 
fect.    The  bona  fides  of  the  transaction  is  in  no  way  at- 
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tempted  to  be  impeached.  In  this  respect  the  case  materially 
differs  from  the  Bullock  case,  supra.  No  party  to  this  rec- 
ord has  been  misled  to  his  injury  by  any  omission,  the  fact 
in  relation  to  which  could  not  have  been  readily  ascertained 
npon  due  inquiry.  The  claim  of  plaintiff  in  error  Dunn 
proven  against  the  estate  of  Catherine  Bagley  in  the  Pro- 
bate Court  creates  no  lien  upon  the  property  conveyed  by  the 
Bagley  trust  deed  paramount  to  the  rights  of  defendant  in 
error  as  the  lawful  holder  of  the  evidence  of  indebtedness 
secured  thereby.  Such  claim  is  subject  and  subordinate 
thereto. 

In  the  decree  of  the  Circuit  Conrt  there  is  no  error,  and  it 
is  therefore  affirmed. 

Affirmed. 


Lilla  M.  Breed,  Executrix  of  the  Will  of  Otis  S.  Ly- 
man, deceased,  et  al.  v.  George  K.  Baird. 

Gen*  No.  1S,488. 

1.  Chanceby  practice — where  "unknown  owners**  are  made  par- 
ties. Where  "unknown  owners"  are  made  parties  defendant,  and 
they  are  non-resident  or  their  addresses  are  unknown,  two  afladavits 
are  imperatively  required — the  first  affidavit  for  the  purpose  of 
procuring  Issue  of  process,  and  the  second  affidavit  to  authorize  the 
clerk  of  the  court  to  cause  notice  hy  publication  to  such  defend- 
ants to  be  made,  as  directed  by  other  statutory  provisions.  Sub- 
stantial compliance  with  these  provisions  of  the  statutes  is  essential 
to  clothe  the  court  with  jurisdiction  to  proceed  to  adjudicate  the 
rights  of  such  persons  and  cannot  be  dispensed  with. 

2.  Decreee — when  recitals  do  not  aid  defects  in  service.  Recitals 
in  a  decree  of  due  service  do  not  aid  defects  of  service  appearing 
from  the  manner  of  service  specifically  shown  by  the  record — the 
attack  being  direct,  not  collateral. 

3.  Decree — how  far  Mnding  upon  party.  A  decree  will  bind  a 
party  with  respect  to  all  his  interests,  personal  or  representative, 
regardless  of  the  manner  in  which  he  was  named  or  served  as  a 
party. 

4.  PoRECLOsuKE — who  ncccssary  parties  to.  All  persons  inter- 
ested in  the  subject-matter  of  the  trust  deed  as  note  owners  or 
claiming  title  or  Interest  in  the  land  conveyed,  are  not  only  neces- 
sary but  are  indispensable  parties  to  a  foreclosure  proceeding,  and 
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they  will  not  be  bound  by  the  decree,  or  cut  off  from  the  right  of 
redemption,  if  such  they  possess,  unless  brought  within  the  Jurisdic- 
tion of  the  court,  so  that  the  decree  may  operate  upon  and  deter- 
mine any  rights  which  they  may  possess. 

6.  FoREcLOHURE — tcho  tiot  necessary  parties  to.  Beneficiaries  who 
have  no  rights  or  claims  separate  or  distinct  from  those  which  are 
represented  by  a  trustee,  and  who  have  no  independent  rights  of 
redemption,  are  neither  necessary  nor  proper  parties  to  a  fore- 
closure proceeding  In  which  such  trustee  is  a  party. 

6.  FoBECLosuRE — dutj/  of  tvustec  as  party  to.  It  is  the  duty  of 
the  trustee  named  in  a  trust  deed  sought  to  be  foreclosed  to  see  to 
It  that  every  reasonable  and  available  means  are  exerted  to  protect 
the  rights  of  the  note  owners  in  accordance  with  the  conditions  of 
the  Instrument  under  which  he  acts. 

7.  UscBY — when  note  representing  compounded  interest,  jnot 
tainted  with.  Where  there  are  no  countervailing  equities  or  con- 
duct smacking  of  fraud,  a  note  which  represents  a  voluntary  settle- 
ment, arrived  at  through  a  computation  of  interest  upon  the  com- 
pound method,  will  not  be  held  tainted  with  usury. 

8.  Variance — rule  with  respect  to,  in  chancery.  In  chancery,  as 
well  as  at  law,  the  proofs  and  allegations  must  correspond,  and  a 
material  variance  between  the  averments  of  the  bill  and  the  essen- 
tial findings  of  the  decree  will  result  in  reversal. 

Foreclosure.  Error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Axel  Chttraus,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.  Reversed  and  remanded.  Opinion  filed  October 
28,  1907. 

Statement  of  Facts.  This  writ  of  error  is  sued  out  to 
reverse  a  decree  foreclosing  a  trust  deed  in  the  nature  of  a 
mortgage  conveying  real  estate  in  Cook  county  to  secure  an 
indebtedness  aggregating  $oO,000,  evidenced  by  twenty  notes 
for  $1,500  each,  dated  December  5,  1893,  made  by  Otis  S. 
Lyman,  payable  to  his  own  order  three  years  after  date,  with 
interest  at  6  per  cent  per  annum,  payable  semi-annually, 
and  with  interest  at  the  annual  rate  of  7  per  cent  after  ma- 
turity. The  notes  were  indorsed  in  blank  and  delivered  to 
sundry  persons,  among  others,  five  to  defendant  in  error, 
George  K.  Baird,  and  five  to  the  plaintiff  in  error,  Oliver  E. 
Chapman.  The  notes  are  numbered  consecutively  from  1  to 
20,  those  held  by  George  K.  Baird  being  numbered  5,  7,  9,  11 
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and  20,  and  those  held  by  Oliver  E.  Chapman  6,  8,  10,  12 
and  14. 

Otis  S.  Lyman  and  Prentice  C.  Baird  were  born  and  reared 
in  the  same  part  of  New  England  and  were  lifelong  friends. 
Baird  continued  to  reside  in  the  place  of  his  birth  until  his 
death,  but  Lyman  came  west  and  at  the  time  of  his  death  and 
of  the  transactions  out  of  which  the  matters  in  which  his  es- 
tate is  here  involved,  resided  at  LaGrange,  Cook  county, 
Illinois.  These  parties  had  many  mutual  transactions,  and 
on  February  1,  1878,  Otis  E.  Lyman  owed  Prentice  C.  Baird 
the  sum  of  $3,873.07.  They  had  a  settlement  on  that  date, 
and  Lyman  and  his  wifq,  Lizzie  E.  Lyman,  made  and  de- 
livered the  following  note  to  Baird  in  settlement,  viz. : 

"$3,873.07.  Chicago,  Feby.  1st,  1878. 

One  day  after  date  we  promise  to  pay  to  the  order  of 
P.  C.  Baird  three  thousand  eight  hundred  seventy-three  and 
07/100  dollars,  for  value  received,  with  interest  at  the  rate 
of  8  per  cent  per  annum. 

Otis  S.  Lyman, 
Lizzie  E.  Lyman," 

Subsequent  to  the  date  of  this  note,  and  on  January  1, 
1881,  Otis  S.  Lyman  was  discharged  as  a  bankrupt  in  the 
District  Court  of  the  United  States  for  the  Second  District 
of  Alabama,  and  the  foregoing  note  scheduled  as  a  liability. 
With  the  foregoing  note  Lyman  made  a  conveyance  of  some 
real  estate  in  LaGrange  and  assigned  a  policy  upon  his  life 
in  the  Connecticut  Mutual  Life  Insurance  Co.  for  the  sum 
of  $2,500  to  Baird,  both  as  collateral  security.  On  January 
10,  1884,  Lyman  made  a  payment  of  $500,  which  was  in- 
dorsed upon  the  note.  Thereafter,  and  on  October  6,  1890, 
Prentice  C.  Baird  died  testate.  C.  C.  Benton  and  de- 
fepdant  in  error  were  the  executors  of  his  will.  Baird  in 
his  lifetime  had  made  no  effort  to  collect  the  note,  but 
after  his  death  defendant  in  error  pressed  for  payment  and 
placed  the  note  in  the  hands  of  an  attorney  at  Chicago  named 
Wilson  Ames  for  adjustment.  Lyman  agreed  with  Ames 
upon  a  settlement  and  in  furtherance  thereof  he  and  his  wife 
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gave  a  note  dated  August  1,  1891,  payable  to  the  order  of 
George  K.  Baird,  etc.,  for  $7,731.73,  one  day  after  date,  with 
interest  at  "six  per  cent."  This  amount  was  arrived  at  by 
calculating  interest  upon  the  principal  sum  at  six  per  cent 
and  compounding  it  annually.  Ames  \vrote  to  Lyman  before 
the  making  and  delivery  of  this  note,  "I  have  figured  the  in- 
terest at  six  per  cent  compound  to  Aug.  1,  '91,  and  make  it 
$7,731.73.  Let  me  know  if  you  make  it  the  same."  This 
amount  was  $477.56  more  than  the  amount  due,  calculating 
interest  at  8  per  cent,  called  for  by  the  terms  of  the  note.  In 
other  words,  this  excess  resulted  from  the  agreement  to  com- 
pound at  6  per  cent.  An  agreement  indorsed  upon  the 
back  of  the  note  provided  that  upon  its  payment  the  La- 
Grange  property  conveyed  to  P.  C.  Baird  when  the  original 
note  was  given  was  to  be  reconveyed  by  quit-claim  deed. 

On  November  15,  1892,  the  note  for  $7,731.73  was  sur- 
rendered and  a  new  note  given  of  that  date  by  and  to  the 
same  parties  for  $8,330.90,  and  on  December  5,  1893,  this 
latter  note  was  surrendered  and  in  its  place  a  new  note  exe- 
cuted by  Lyman  and  his  wife  for  $8,860.33  was  delivered 
to  George  K.  Baird,  payable  to  his  order  July  5,  1895,  with 
interest  at  six  per  cent  per  annum.  With  this  note  there 
were  delivered  four  notes  of  $1,500  each,  secured  by  the 
trust  deed  foreclosed,  and  thereafter  on  October  24,  1895, 
a  fifth  note  of  the  same  series. 

The  consideration  of  the  two  last  recited  notes  was  the 
note  for  $7,731.73  first  given  to  defendant  in  error  in  set- 
tlement of  the  note  of  February  1,  1878,  for  $3,873.07. 
The  interest  was  compounded  but  once,  and  then  in  the  man- 
ner described. 

After  the  making  of  the  trust  deed  securing  the  20  notes 
of  $1,500  each,  Lyman  and  his  wife  conveyed  the  mortgaged 
property  to  the  plaintiffs  in  error,  Henry  N.  Cooper  and 
Albert  C.  MacLauchlan,  trustees  of  the  Shawmut  Avenue 
Land  Association.  Cooper  and  MacLauchlan  paid  to  Baird 
in  principal  and  interest  upon  the  five  notes  of  $1,500  each 
held  by  him  as  collateral  to  the  note  of  the  L^Tuans  for 
$8,860.33  the  sum  of  $1,949.01.     The  death  of  Otis  S.  Ly- 


Chicago— First  District — A.  D.  1907.         19 

Breed  v.  Baird. 

man  was  suggested  December  12,  1901,  and  Lilla  M.  Breed 
substituted  as  executrix.  Upon  the  indebtedness  to  Baird 
there  is  also  a  further  credit  of  $861.54,  being  the  net  pro- 
ceeds received  by  Baird  from  the  $2,500  life  policy  after 
deducting  premiums  with  interest  thereon  advanced  by  Baird 
to  keep  the  policy  in  existence. 

The  owners  of  all  the  notes,  other  than  those  owned  by 
Baird,  were  made  defendants  under  the  designation  of 
"unknown  owners  and  holders  of  the  several  promissory 
notes  described  in  said  trust  deed  as  numbers  3,  4,  6,  8,  10, 
12,  13,  14,  15,  16,  17,  18  and  19."  An  affidavit  of  non- 
residence  of  the  defendants,  "unknown  owners,"  etc.,  was 
made  by  George  W.  Stanford,  solicitor  for  Baird,  and  pub- 
lication against  said  unknown  owners  made,  and  a  certificate 
of  such  publication  filed.  This  was  the  only  affidavit  filed. 
Under  this  notice  the  plaintiflF  in  error  Chapman  came  in 
and  answered  the  bill. 

The  decree  finds  the  amount  due  Baird  upon  the  five  notes 
held  by  him  secured  by  the  trust  deed  set  out  in  the  bill  to 
be  $8,921.10,  the  master  having  found  the  amount  due  at 
that  time  on  the  note  for  $8,330.90  to  be  $10,824.62.  By 
the  amended  decree  the  court  finds  that  plaintiflF  in  error 
Chapman  is  the  owner  of  five  of  the  notes  secured  by  the 
trust  deed  in  question,  numbered  6,  8,  10,  12  and  14,  and 
that  there  is  a  total  of  principal  and  interest  due  him  of 
$12,081.25.  The  decree  further  finds  that  by  the  terms  of 
the  trust  deed  all  of  the  notes  are  payable  in  the  order  in 
which  they  are  numbered.  The  decree,  as  amended,  orders 
that  in  default  of  payment  within  one  day  of  the  amounts 
due  Baird  and  Chapman,  that  the  mortgaged  premises  be 
sold,  etc.,  and  out  of  the  amount  realized  from  such  sale 
there  be  paid  to  Baird  and  Chapman  the  several  amounts 
due  on  their  respective  notes  in  the  order  of  their  respective 
numbers. 

Objections  were  filed  by  plaintiflFs  in  error  to  the  master's 
report,  and  upon  being  overruled  were  by  leave  of  court 
refiled  as  exceptions.  (E.  p.  214.)  The  latter  order  failed 
to  appear  of  record  because  the  clerk  failed  to  transcribe 
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the  order  in  the  record.  This  omission  was  supplied  by  a 
sufficient  nunc  pro  tunc  order  entered  May  24,  1907,  as 
found  in  tlie  record. 

The  trust  deed  provided  for  partial  payments  with  re- 
leases of  aliquot  parts  of  the  mortgaged  premises,  the  amounts 
so  received  from  partial  payments  to  be  applied  to  the  extin- 
guishment of  the  indebtedness  created  by  the  notes  in  their 
numerical  order.  Tlie  trust  deed  also  contained  the  follow- 
ing, among  other  provisions:  That  in  case  of  default  in 
payment  of  any  of  the  20  notes,  or  any  part  thereof,  or  in- 
terest thereon,  or  in  case  of  waste,  non-payment  of  taxes, 
or  other  breache»s,  "then  in  such  case,  the  whole  of  said 
principal  sum  and  interest  secured  by  the  said  twenty  promis- 
sory notes  shall  thereupon,  at  the  option  of  the  legal  holder  or 
holders  thereof,  become  immediately  due  and  payable." 
After  providing  for  the  entry  of  the  trustee  upon  the  mort- 
gaged premises  on  the  occurrence  of  any  of  the  defaults  enu- 
merated, the  collection  by  him  of  rents,  etc.,  and  the  right  to 
file  a  bill  for  foreclosure  and  to  obtain  a  decree  for  a  sale  and 
conveyance  of  the  mortgaged  premises,  directs  that  the 
proceeds  of  the  sale  shall  be  applied,  first,  to  the  payment  of 
costs,  including  solicitor's  fees  and  other  expenses,  etc.,  "then 
to  pay  the  principal  of  said  notes,  whether'  due  and  payable 
by  the  terms  thereof  or  the  option  of  the  legal  holder  thereof 

PlaintiflFs  in  error,  Lilla  !M.  Breed,  executrix,  etc.,  Henry 
"N.  Cooper  and  Albert  C.  MacLauchlan,  assign  and  argtie 
as  reversible  error:  First,  that  the  unknown  owners  of 
certain  notes  set  out  in  the  bill  have  not  been  brought  into 
court  in  the  manner  provided  by  statute;  second,  that  the 
trustees  of  the  Shawinut  Avenue  Land  Association  were 
not  made  parties,  neither  was  the  association  brought  into 
court  by  ser\ice  of  process;  and  third,  that  the  note  of  the 
Lymans  for  $7,731.73,  of  date  August  1,  1801,  is  tainted 
with  usury,  and  that  Uaird  consequently,  if  entitled  to  any 
decree  at  all,  is  limited  in  his  recovery  to  the  principal  sura 
of  the  note  of  Febniary  1,  1878,  viz.:  $3,873.07;  and  plain- 
tiffs in  error,  David  B.  Lyman,  trustee,  Chicago  Title  and 
Trust  Company,  and  Oliver  E.  Chapman  assign  and  urge 
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in  argument  as  error:  First,  that  the  statute  requires  two 
affidavits  to  be  filed  to  make  "unknown  owners"  parties  de- 
fendant, and  that  the  filing  of  but  one  failed  to  give  the 
court  jurisdiction  of  such  "unknown  owners,"  and  that  con- 
sequently the  decree  is  void;  and  second,  variance  between 
the  averments  of  the  bill  and  the  findings  of  the  decree, 

Ltman",  Lyman  &  O'Connor  and  W.  K.  Burleigh,  for 
plaintiffs  in  error. 

Chauncey  W.  Martyn  and  Willard  D.  Xorton,  for  de- 
fendant in  error. 

'  Mr,  Presiding  Justice  IToldom  delivered  the  opinion  of 
the  court. 

We  will  dispose  of  the  points  involved  in  the  order  in 
which  we  have  named  them ;  but  before  proceeding  so  to  do 
will  set  at  rest  a  point  of  practice  raised  and  urged  by 
defendant  in  error  in  argument. 

It  is  contended  that  no  exception  to  the  master's  report 
is  found  in  the  record,  and  no  order  that  the  objections 
filed  before  the  master  stand  as  exceptions  before  the  court. 
That  in  this  condition  of  the  record,  under  our  holding  in 
Beck  V.  Stoddard,  118  111.  App.,  370,  we  have  no  jurisdic- 
tion to  review  the  errors  assigned.  Did  the  record  sustain 
this  averment,  the  point  would  be  well  made.  But  while  the 
facts  as  herein  above  recited  show  that  bv  omission  of  the 
clerk  to  spread  the  court's  order  that  the  objections  stand  as 
exceptions,  the  original  record  lacked  this  necessary  order, 
yet  the  record  was  corrected  by  the  court  below  and  duly 
certified  to  this  court  seven  days  after  the  counsel  filed  their 
brief  raising  the  question.  The  order  of  May  24,  1907, 
destroys  the  force  of  the  objection  made  and  makes  our 
further  consideration  of  it   unnecessary. 

First.  It  is  not  seriously  disputed  but  that  under  the 
provisions  of  sections  7  and  12  of  the  Chancery  Act,  I?.  S., 
that  where  "unknown  owners"  are  made  parties  defendant, 
and  they  are  non-resident,  or  whose  addresses  are  unknown, 
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two  affidavits  are  imperatively  required — the  first  affidavit 
for  the  purpose  of  procuring  issue  of  process,  and  the  second 
affidavit  to  authorize  the  clerk  of  the  court  to  cause  notice  by 
publication  to  such  defendants  to  be  made  as  directed  by 
other  statutory  provisions.  Substantial  compliance  with 
these  provisions  of  the  statute  is  in  our  opinion  essential 
to  clothe  the  court  with  jurisdiction  to  proceed  to  adjudicate 
the  rights  of  such  persons,  and  cannot  be  dispensed  with. 
Werner  v.  Thornton,  98  111.,  156,  is  a  case  so  akin  to  this 
in  reasoning  and  by  construction  of  a  similar  statute,  that  it 
must  control.  The  court  said:  ''The  statute  contemplates 
there  shall  be  two  affidavits  filed,  one  under  section  41, 
to  authorize  the  proceeding  against  persons  by  the  name  and 
description  of  unknow^n  persons,  and  another  under  section  8, 
to  justify  publication  of  notice  to  defendants  in  a  suit." 
Ilartung  v.  Ilartung,  8  111.  App.,  156.  But  defendant  in 
error,  most  strenuously,  and  with  some  plausibility,  in- 
sists that  while  agreeing  with  the  authority  of'  Werner  v. 
Thornton,  supra,  it  has  no  application  because  by  the  recita- 
tions of  the  decree  the  court  finds  (R.  p.  71)  that  the  un- 
known owners  and  holders  of  the  notes  in  the  affidavit  filed 
set  forth  "to  have  been  duly  notified  of  the  pendency  of  this 
cause  by  publication  of  notice  pursuant  to  the  statute  in 
such  case  made  and  provided,"  and  that  such  recitation  and 
finding  in  the  decree  is  conclusive  evidence  of  the  fact  stated, 
and  cannot  be  impeached  or  reviewed  from  anything  ap- 
pearing in  the  record  dehors  such  finding.  Many  cases  are 
cited  to  sustain  such  contention.  A  painstaking  examination 
of  these  cases  discloses  that  where  the  holding  of  the  court 
was  in  the  line  of  counsel's  present  contention,  following 
the  statement  in  Tompkins  v.  Wiltberger,  56  111.,  385,  that 
"it  is  again  urged  that  there  is  not  sufficient  service  by  pub- 
lication against  the  other  defendants  to  sustain  the  decree. 
A  careful  examination  of  the  record  fails  to  show  that  there 
was  filed  in  the  court  below  an  affidavit  of  non-residence  of 
these  defendants.  But  the  clerk  in  the  notice  states  that  an 
affidavit  was  filed,  and  the  court  finds  that  publication  was 
duly  made  as  required  by  the  statute.     This  is  sufficient 
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under  the  former  decisions  of  this  court,"  were  cases  where 
the  attack  made  upon  the  verities  of  the  decree  impugned 
was  not  a  direct  attack  as  here,  but  collateral.  The  line  of 
distinction  between  direct  and  collateral  attack  has  not  in 
many  cases  been  made  clear,  and  there  are  in  some  of  the 
opinions  statements  which  tend  to  confusion  if  not  care- 
fully analyzed  with  the  particular  facts  in  each  case  well  in 
mind.  The  case  of  Matthews  v.  Iloff,  113  111.,  90,  cited  by 
defendant  in  error,  is  fairly  illustrative  of  its  misleading 
effect  unless  it  is  borne  in  mind  in  analyzing  its  reasoning 
and  judging  of  its  force,  that  the  attack  made  against  the 
jSndings  of  the  decree  was  not  direct  in  the  cause  under 
review,  but  collateral  as  being  an  attack  upon  the  findings 
of  a  decree  in  another  and  different  cause.  In  this  case  it 
is  said,  "All  reasonable  presumptions  are  in  favor  of  the 
jurisdiction  of  the  court,  and  the  law  will  presume  prima 
facie,  at  least,  from  the  finding  of  the  court,  that  such  was 
the  fact,  that  such  summons,  with  the  proper  return  on  it, 
was  before  the  court,  and  may  have  been  abstracted  or  lost 
from  the  files."  If  the  attack  had  been  direct,  in  the  cause 
on  review,  any  lost  summons  could  have  been  supplied  by 
order  of  the  court  below  on  proper  application.  The  doc- 
trine of  presumptions,  so  far  as  they  can  be  indulged,  as  to 
facts  recited  in  a  decree  or  judgment  of  a  court  of  general 
jurisdiction,  is  environed  with  the  limitation  that  it  will 
only  prevail  where  there  is  nothing  in  the  record  to  rebut, 
impeach  or  contradict  it. 

The  ruling  of  Law  v.  Grommes,  158  111.,  492,  to  the  effect 
that  a  presumption  that  there  was  another  and  a  different 
summons  from  that  appearing  in  the  record,  does  not  arise, 
on  appeal,  where  the  record  shows  only  an  illegal  or  insuf- 
ficient service,  although  "due  service"  was  recited  in  the 
judgment.  So  here  the  recitation,  unsupported  by  the  rec- 
ord, that  due  publication  was  had  to  the  "unknown  owners," 
etc.,  fails  of  imparting  any  fact  to  the  record  contrary  to 
the  fact  found  in  the  record,  that  one  affidavit  only  was 
filed,  where  two  were  required  by  the  statute.  These  statu- 
tory BS^Ajxvita  are  the  basis  of  jurisdiction,  and  lacking  both 
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of  them,  jurisdiction  of  such  defendants  is  not  obtained. 
Law  V.  Grommes,  supra,  is  a  very  instructive  case  of  sound 
reasoning,  and  clearly  defines  the  distinctions  between  direct 
and  collateral  attack.  It  was  there  said:  *'If  the  attempt 
here  were  to  attack  the  judgment  below  collaterally,  the 
proposition  would  have  force.  We  think,  however,  with 
the  Appellate  Court,  that  even  then,  under  the  facts  of  the 
case,  it  could  not  prevail.  But  upon  what  principle  it  can 
be  availed  of  in  this  direct  proceeding,  we  are  at  a  loss  to 
perceive."  The  court  then  proceed  to  recite  that  the  record 
is  certified  as  complete,  that  the  rule  of  that  court  requires 
the  process  to  appear  in  that  record,  from  which  they  find 
evidence  of  the  fact  of  defective  ser\'ice,  and  then  a  recitation 
in  the  judgment  of  the  court  of  *'due  service,"  an  erroneous 
legal  conclusion,  as  in  the  case  at  bar,  from  uncontroverted 
facts  found  in  the  record.  When  asked  in  that  case  to  pre- 
sume regularity  of  sen'ice,  in  the  face  of  the  record  to  the 
contrary,  and  to  accept  the  erroneous  finding  of  tlie  nisi  prius 
court  as  overcoming  the  record  facts,  the  court  said:  "The 
statement  of  this  proposition  is  sufficient  to  refute  it.  In 
our  decisions  on  the  question  as  to  when  and  how  far  presump- 
tions in  support  of  recitals  of  service  of  process  in  judgments 
and  decrees  will  be  indulged,  the  distinction  between  direct 
and  collateral  proceedings  has  not  always  been  strictly  ob- 
served. We  think,  however,  the  true  rule  applicable  to 
appeals  and  writs  of  error  is  that  whenever  it  affirmatively 
appears  from  the  record  brought  up  that  the  service  is  illegal 
or  insufficient,  and  nothing  appears  to  the  contrary,  the  error 
is  not  cured  by  a  mere  recital  of  ^due  service'  on  the  pre- 
sumption that  there  w-as  another  and  different  summons  and 
return  from  that  appearing  in  the  record."  Neither  can 
we  indulge  in  any  presumption,  from  the  recitals  in  the  de- 
cree, something  which  the  record  affirmatively  shows  did 
not  exist.  It  is  further  said  that  if  the  point  here  discussed 
is  well  taken,  none  of  the  defendants  interested  are  here 
complaining.  It  is  sufficient  to  say  that  the  regularity 
of  this  proceeding  affects  the  title  to  real  estate,  and  all 
interested  in  the  title  thereto  have  such  an  interest,  which 
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vests  them  with  the  right  to  object  to  and  challenge  any 
irregularity  which  in  any  measure  imperils  their  security. 

All  persons  interested  in  the  subject-matter  of  the  trust 
deed  as  note  owners  or  claiming  title  or  interest  in  the  land 
conveyed,  are  not  only  necessary  but  indispensable  parties 
to  a  foreclosure  proceeding,  and  they  will  not  be  bound  by 
the  decree,  or  cut  off  from  the  right  of  redemption,  if  such 
they  possess,  unless  brought  within  the  jurisdiction  of  the 
court  so  that  the  decree  may  operate  upon  and  determine  any 
rights  which  they  may  possess.  McBumey  v.  Carson,  99 
U.  S.,  567;  Conwell  v.  Watkins,  71  111.,  488. 

The  evidence  in  this  record  shows  that  this  rule  of  law  has 
not  been  complied  with ;  not  only  that  the  unknown  owners 
of  notes  secured  by  the  trust  deed  have  not  been  brought 
within  the  jurisdiction  of  the  court,  but  that  the  rights  of  all 
other  interested  parties,  save  Baird  and  Chapman,  have  been 
ignored. 

Second.  Subsequent  to  the  giving  of  the  trust  deed  here 
attempted  to  be  foreclosed  the  Lymans  conveyed  their  equity 
in  the  land  to  the  plaintiffs  in  error  Cooper  and  MacLauch- 
lan,  "Trustees  of  the  Shawmut  Avenue  Land  Association.^' 
No  attempt  was  made  to  bring  the  **Land  Association"  or 
its  officers  or  stockholders,  if  any  it  had,  into  court;  but 
Cooper  and  MacLauchlan,  the  grantees  in  that  conveyance, 
were  made  parties,  appeared,  filed  their  answers,  were  heard 
as  to  their  rights,  and  are  now  here  in  an  effort  to  have  this 
court  reverse  the  decree  of  the  chancellor.  Cooper  and  Mac- 
Lauchlan cannot  be  allowed  to  complain  because  they  have 
not  been  brought  into  court  in  some  other  capacity  than  as 
individuals.  Harris  v.  Lester,  80  111.,  307.  In  legal  in- 
tent they  are  in  court  for  all  purposes,  whether  as  individ- 
uals or  trustees,  and  a  decree  will  bind  and  conclude  them 
and  the  interests  which  they  may  happen  to  represent.  It 
might  be  suflScient  to  rest  on  the  fact  that  they  have  made 
no  disclosures,  either  by  answer  or  proof,  indicating  that 
others  are  so  interested  in  the  res  involved  in  this  litigation 
that  the  decree  will  not  operate  to  conclude  them.  The  title 
to  the  equity  was  in  Cooper  and  MacLauchlan.     They  were 
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the  parties  entitled  to  redeem  from  either  a  sale  made  under 
the  trust  deed,  or  by  paying  the  indebtedness  secured,  free- 
ing the  land  from  the  lien  created  by  the  trust  deed,  subject 
to  which  they  took  whatever  title  the  Lyman  deed  conveyed 
to  them.  They  are  parties  for  all  purposes  as  individuals 
or  in  a  representative  capacity.  Their  cestui  que  trustant 
have  no  rights  or  claims  severed  from  them.  They  have  no 
right  of  redemption  as  beneficiaries.  Whatever  right  they 
may  have  to  redeem  would  result  from  the  right  to  do  so  in 
the  name  and  for  and  in  behalf  of  the  trustees  on  their  fail- 
ure to  make  redemption.  The  benefit  flowing  from  such  act 
would  be  such  as  would  accrue  to  them  as  beneficiaries  of 
the  trust  vested  in  Cooper  and  MacLauchlan,  whatever  it 
might  be.  Neither  the  trustees  as  such,  nor  the  Land  Asso- 
ciation, were  necessary  or  proper  parties. 

The  rule  announced  in  Jones  on  Mtgs.,  vol.  2,  section 
1399,  is  reasonable  and  controlling  here,  viz. :  "It  has  been 
held  *  *  ♦  that  as  the  trustee  and  cestui  que  trust 
really  represent  but  one  interest,  and  the  trustee  is  the 
holder  of  the  legal  interest,  he  alone  should  be  made  a  party 
to  the  suit,  as  he  would  be  the  party  entitled  to  redeem.  This 
is  especially  the  case  where  the  trust  is  for  the  benefit  of 
creditors."  Willis  v.  Henderson,  5  111.,  13.  And  Jones 
supra  again  writes,  section  1059 :  "A  trustee  who  holds  the 
legal  estate,  or  some  interest  in  it,  is  the  proper  party  to 
redeem;  though  the  person  beneficially  interested  may  re- 
deem upon  refusal  of  the  trustee  to  do  so."  Rose  v.  Walk, 
149  111.,  60;  Walker  v.  Warner,  179  111.,  16. 

Third.  The  taint  of  usury  charged  as  resting  in  the 
method  of  fixing  the  amount  of  the  note  for  $7,731.73,  given 
by  the  Lymans  to  Baird,  of  the  date  of  August  1,  1891,  is 
involved  in  the  third  assignment  of  error  argued  with  some 
collateral  features  as  to  the  effect  of  Lyman's  discharge  as  a 
bankrupt  prior  to  giving  the  latter  note  for  the  amount  due 
on  the  note  of  Lyman  for  $3,873.07,  from  the  payment  of 
which  the  bankruptcy  proceedings  had  relieved  him. 

The  discharge  in  bankruptcy  of  Otis  S.  Lyman  operated 
to  relieve  him  from  the  burden  of  his  debts,  and  thereby  to 
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give  him  the  untrammeled  opportunity  to  retrieve  his  finan- 
cial fortune.  It  made  him  again  an  active  factor  in  the 
world  of  business.  However,  he  was  not  thereby  relieved 
from  the  moral  obligation  resting  upon  him  to  pay  his  debts. 
So  to  do,  in  his  own  way,  in  such  time  as  he  could,  of  which 
he  must  be  the  sole  judge,  was  the  measure  of  his  moral 
responsibility,  which  the  discharge  in  bankruptcy  had  in  no 
way  curtailed.  This  moral  obligation  he  might  discharge 
at  a  convenient  season.  The  record  indisputably  shows 
that  this  he  did  by  an  agreement  satisfactory  alike  to  himself 
and  his  debtor  and  evidenced  it  by  the  note  in  evidence  of 
$7,731.73,  which  was  subsequently  merged  in  the  note  of 
$8,860.33,  as  collateral  to  which  the  five  $1,500  notes  se- 
cured by  the  trust  deed  here  in  dispute  were  given,  together 
with  other  security.  Whether  or  not  this  revival  and  settle- 
ment of  the  old  debt  is  in  any  -way  repugnant  to  the  law  of 
the  land  is  the  pertinent  inquiry.  If  it  is  contrary  to  the 
law,  the  settlement  must  fail ;  if  in  accord  with  it,  the  agree- 
ment of  the  parties  must  be  upheld  and  allowed  the  force 
and  effect  which  the  law  gives  to  contracts  of  such  a  character. 
The  payee  in  the  note  for  $3,873.07  and  Baird  were  close, 
warm,  personal  friends,  founded  in  their  boyhood  in  their 
New  England  birthplace.  This  friendship  and  mutual  con- 
fidence continued  as  staunch  and  uninterrupted  as  the  rugged 
mountains  of  their  early  New  England  home.  They  had 
many  mutual  business  transactions,  extending  over  many 
years.  They  seem  to  have  all  rested  in  mutual  confidence 
and  trust.  While  Lyman  seems  to  have  been  the  debtor  of 
Baird  at  the  time  of  the  latter's  death,  such  indebtedness 
resting  in  the  note  of  $3,873.07,  yet,  notwithstanding  the 
legal  obligation  to  pay  had  been  discharged  and  nothing  but 
the  moral  obligation  remained,  Baird  never  pressed  Lyman 
for  payment.  After  Baird's  death  his  personal  represen- 
tatives, for  the  first  time,  pressed  for  a  settlement,  and  it 
was  made — made  voluntarily,  freely  and  understandingly. 
The  settlement  was  made  by  figuring  interest  upon  the 
$3,873.07  note,  with  annual  rests,  adding  the  annual  interest 
thus  determined  to  the  principal  and  again  computing  inter- 
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est  and  again  adding  to  the  principal  until  the  amount  of 
$7,731.73  was  obtained  August  1,  1801 — a  method  known 
in  law  and  commerce  as  compounding  interest.  This,  it  is 
claimed,  is  denominated  in  law  as  usury  and  illegal.  The 
interest,  it  will  be  obser\'ed,  was  compounded  but  once — 
that  simple  interest  only  was  added  to  the  subsequent  notes 
given  in  extension  and  renewal  of  the  debt.  The  original 
note  provided  for  interest  at  the  rate  of  eight  per  cent  per 
annum,  without  specifying  any  time  for  its  payment  The 
interest  was  compounded  at  the  rate  of  six  per  cent  per  an- 
num. The  interest  in  the  original  note  under  these  condi- 
tions became  due  and  payable  with  the  principal,  so  that  at 
the  time  the  note  for  $7,731.73  was  given  the  principal  and 
interest  of  the  note  for  $3,873.07,  dated  February  1,  1878, 
payable  one  day  after  date,  was  due  and  payable.  At  the 
date  of  the  latter  note  eight  per  cent  interest  was  allowed  by 
law,  and  on  August  1,  1891,  the  date  of  the  interest  com- 
pounded renewing  note,  the  maximum  annual  rate  of  interest 
allowed  by  law  was  seven  per  cent.  It  is  conceded  that  the 
method  adopted  of  compounding  the  interest  produced 
$477.54  more  than  calculating  simple  interest  at  the  rate  of 
eight  per  cent. 

While  it  is  undoubtedly  true  that  the  law  does  not  look 
with  favor  upon  such  method  of  compounding  interest,  and 
at  times  such  method  has  been  condemned  and  avoided  by 
courts  of  equity,  yet  in  a  fair  case,  where  there  are  no  coun- 
tervailing equities  or  conduct  smacking  of  fraud,  it  has  been 
recognized  and  upheld  as  not  usurious  in  law.  True  it  is 
that  there  is  neither  moral  nor  legal  obligation  to  pay  interest 
by  the  compound  method,  and  courts  will  neither  enforce  nor 
permit  its  exaction  against  protest,  still  the  law  of  the  free 
right  of  contract  is  so  broad  in  its  practical  effect  and  oper- 
ation that  a  voluntary  agreement  to  pay  interest  upon  inter- 
est is  not  only  sanctioned  by  the  law,  but  will  be  enforced  by 
the  courts.  In  Gilraore  v.  Bissell,  124  111.,  488,  the  court 
say :  "The  mortgagors  had  agreed  to  pay  the  interest  on  the 
mortgage  debt  annually,  and  it  was  their  duty  to  observe  that 
agreement,  but  they  had  failed  to  pay  as  the  interest  each 
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year  became  due.  When  the  time,  however,  came  to  re- 
new the  debt,  the  mortgagors  had  the  right,  if  they  saw 
proper,  to  redeem  their  agreement  and  pay  interest  on  the 
interest;  and  their  agreement  to  pay  that  interest  was  not 
illegal,,  nor  did  it  render  the  transaction  usurious.  What 
was  done  was  but  the  performance  of  a  contract  made  by  the 
parties,  which  they  had  a  right  to  do." 

Here  Lyman's  note  was  payable  one  day  after  date.  He 
was  free  to  contract  to  pay  compound  interest  upon  the  set- 
tlement of  that  indebtedness  in  the  way  he  did.  The  ex- 
treme length  to  which  a  court  of  equity  will  go  in  denying 
an  enforcement  of  compound  interest  is  along  the  lines 
stated  in  Higgins  v.  Lansing,  154  111.,  301,  that  where  a 
contract  challenges,  by  reason  of  the  method  of  its  making, 
strict  examination,  the  watchful  care  of  a  court  of  equity  will 
set  it  aside  if  for  any  reason  it  appears  to  be  inequitable. 
Peddicord  v.  Connard,  85  III,  102,  is  well  illustrative  of 
this  point.  There  the  rests  for  compounding  were  arbitra- 
rily made  every  60  days — a  grossly  inequitable  and  oppres- 
sive exaction.  It  was  in  its  ultimate  analysis  usury  of  the 
most  flagrant  character;  for  that  reason  it  was  both  con- 
demned and  denied. 

The  case  of  Bowman  v.  Neely,  151  111.,  37,  is  leading  and 
controlling  on  the  question  under  discussion.  It  is  there 
said:  "Appellant  contends  that  this  provision  in  the  note" 
— for  compound  interest — "rendered  the  contract  usurious, 
and  that  it  was  error  to  allow  appellee  any  interest  what- 
ever, that  the  judgment  should  only  have  been  for  the  prin- 
cipal of  the  note  less  the  amount  of  the  several  endorsements 
endorsed  thereon.  In  our  opinion  the  case  at  bar  docs  not 
come  within  the  purview  of  section  6,  chapter  74,  of  the  Re- 
vised Statutes,  1874.  The  decisions  of  this  court  bearing  on 
this  question  may  be  divided  into  two  general  classes :  First: 
Where  a  greater  rate  of  interest  is  sought  to  be  recovered 
than  is  allowed  by  law.  This  is  usury.  *  *  *  And, 
Second:  Where  interest  upon  interest,  or  compound  inter- 
est, is  sought  to  be  recovered  in  the  case,  if  no  more  than  the 
legal  rate  of  interest  is  charged  there  is  no  usury  within 
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the  meaninp:  of  our  statntp.  From  motivos  of  public  policy, 
however,  the  law  will  not  allow  the  recovery  of  compound 
interest.  There  are  but  two  exc(»[)tion8  to  this  latter  rule. 
First,  in  respect  to  interest  bearing  coupons  attached  to 
bonds  or  other  securities  for  the  payment  of  money.  *  *  * 
The  second  is  in  cases  where,  the  interest  haxnng  hecome 
due,  and  remaining  unpaid,  the  debtor  (hen  agrees  to  have 
the  accrued  interest  added  to  the  principal  and  become  inter- 
est bearing.'' 

The  case  at  bar  clearly  falls  within  the  second  exception 
to  the  general  rule  announced  in  the  case  last  cited.  The 
interest  on  the  Lyman  note  was  due  at  the  time  of  compound- 
ing, and  the  debtor  agreed  fully  and  understandingly,  as 
evidenced  by  the  Ames  letter  to  him,  to  have  the  accrued 
interest  added  to  the  principal  and  to  become  interest  bear- 
ing. It  consequently  follows  that  the  calculations  made  by 
the  master  and  embodied  in  the  decree  of  the  amount  due 
upon  the  note,  for  which  the  five  notes  for  $1,500  each,  se- 
cured by  the  trust  deed  in  question,  were  given  as  collateral 
security,  was  correct.  The  agreement  of  the  parties  must 
prevail.  This  conclusion  certainly  violates  no  interest  or 
contract  in  virtue  of  which  plaintiffs  in  error,  Cooper  and 
MacLauchlan,  hold  title  to  the  mortgaged  property.  They 
took  with  actual  notice  of  the  lien  of  tlie  trust  deed.  They 
in  fact  and  in  law  took  title  subject  and  subordinate  to  that 
lien  for  the  payment  of  the  notes  secured  by  it.  It  does  no 
violence  to  credulity  to  assume  that  the  amount  of  the  trust 
deed  lien  entered  into  tlie  calculation  of  the  parties  in  ar^ 
riving  at  the  amount  paid  for  such  title  to  the  land  as  Lyman 
owned.  There  is  no  equital)le  principle  justifying  the  court 
in  relieving  them  of  their  contract  obligation  to  pay  the 
price  agreed,  or  no  lawful  reason  why  the  note  owners  should 
not  receive  either  the  amount  due  them  from  those  claiming 
the  subordinate  title,  or  enforce  through  a  court  of  equity 
a  sale  of  the  land  for  that  purpose.  They  recognized  the 
lien  by  paying  installments  upon  the  indebtedness  to  Baird. 

Fourth.  The  first  assignment  of  error  made  by  plaintiffs 
in  error,  David  B.  Lyman,  trustee,  Chicago  Title  &  Trust 
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Company  and  Oliver  E.  Chapman,  is  disposed  of  and  em- 
braced in  that  part  of  our  opinion  in  which  we  discuss  the 
first  assignment  of  error  made  by  their  co-plaintiffs  in  error, 
to  which  we  will  but  add  that  while  the  error  there  indicated 
is  fatal  to  the  integrity  of  the  decree,  and  which  error,  if 
none  others  existed,  would  impel  a  reversal  of  the  decree  of 
the  court  below,  yet  we  are  not  prepared,  because  in  the  pres- 
ent condition  of  the  case  it  is  not  necessary,  to  hold  that  the 
decree  is  void.  Time  lends  no  curative  aid  to  a  void  decree 
or  judgment,  but  has  many  healing  virtues  to  such  as  are 
voidable  only. 

Fifth.  There  is  a  material  and  incurable  variance  be- 
tween the  averments  of  the  bill  and  the  essential  findings  of 
the  decree.  The  bill  sets  up  the  fact  that  the  trust  deed  was 
given  to  secure  20  notes  for  $1,500  each,  numbered  from  1 
to  20,  both  inclusive,  and  the  decree  fails  to  find  the  number 
of  these  notes  which  are  unpaid,  or  the  amount  remaining 
unpaid  on  the  notes  secured  by  the  trust  deed. .  The  decree 
also  orders  the  mortgaged  land  to  be  sold  for  the  payment, 
among  others,  of  notes  3  and  4,  which  the  proof,  not  disputed, 
shows  are  paid.  By  the  decree  as  amended  the  land  is  or- 
dered sold  for  the  payment  of  the  notes  held  and  owned  by 
defendant  in  error  and  plaintiff  in  error  Chapman,  and 
orders  the  proceeds  of  the  sale,  after  the  payment  of  costs 
and  expenses,  to  be  applied  to  the  liquidation  of  the  amount 
due  on  the  latter  notes  in  the  order  in  which  they  are  num- 
bered. It  is  said  by  defendant  in  error  that  Chapman  is 
estopped  from  now  disputing  that  which  he  caused  to  be 
done,  and  in  the  doing  of  which  he  acquiesced.  We  are 
not  unmindful  of  the  pertinency  of  the  contention.  But, 
so  conceding,  the  plaintiff  in  error,  David  B.  Lyman,  trustee, 
urges  the  point  as  trustee  in  behalf  of  all  those  beneficially 
interested,  and  who  are  not  before  the  court  as  parties, 
and  of  whom  the  court  has  no  jurisdiction.  We  consider 
the  attitude  of  trustee  Lyman  as  in  accord  with  the  duty 
cast  upon  him  by  the  law,  to  see  to  it  that  every  reason- 
able and  available  means  are  exerted  to  protect  the  rights 
of  the  note  holders  in  accordance  with  the  conditions  of 


32  Appellate  Courts  of  Illinois. 

Vol.  139.1  Breed  v.  Baird. 

the  instrument  under  which  he  acts.  To  his  objection  the 
court  will  give  heed.  That  all  the  note  holders,  with  the 
exception  of  Baird  and  Chapman,  are  ignored  in  this  whole 
proceeding  is  patent,  and  that,  without  any  right  of  priority 
and  in  the  teeth  of  the  express  provision  of  the  trust  deed 
that  the  proceeds  of  the  sale  under  foreclosure  proceedings 
after  payment  of  expenses  should  be  applied  "to  pay  the 
principal  of  said  notes,  whether  due  and  payable  by  the 
terms  thereof,  or  at  the  ojition  of  the  legal  holder  thereof." 
There  is  no  provision  anywhere,  either  in  the  notes  them- 
selves or  the  trust  deed  securing  them,  giving  one  note  prior- 
ity over  the  other  in  the  event  of  a  foreclosure  or  non- 
payment. The  property  had  been  divided  into  lots,  and  the 
terms  of  the  provision  for  partial  payments  and  releases 
simply  provided  a  convenient  method  of  disposing  of  the 
money  thus  received,  without  necessitating  the  finding  of 
all  the  note  holders  every  time  a  payment  was  anticipated 
and  distributing  the  amount  received  among  them  in  equal 
parts.  This  was  no  evidence  of  an  intention  to  discriminate 
in  favor  of  the  holders  of  notes  with  the  earlier  numbers, 
because  while  the  unpaid  note  holders  had  less  land  after  a 
release  on  anticipated  payments,  they  likewise  had  less  debt 
to  pay  in  case  of  the  necessity  of  subjecting  the  remaining 
land  to  sale  in  a  foreclosure  proceeding.  The  bill  in  praying 
and  the  decree  in  ordering  payment  of  the  notes  of  Baird 
and  Chapman  in  their  numerical  order  violated  the  express 
terms  of  the  trust  deed  securing  them.  The  consequence  of 
such  erroneous  proceeding  uncorrected  would  be  to  deprive 
note  holders  to  the  amount  of  $9,000  of  principal,  besides 
accrued  and  accruing  interest,  to  be  defeated  from  payment 
of  their  contract  portion  of  the  price  received  at  a  fore- 
closure sale.  For  while  it  is  true  that  the  decree  orders  the 
overplus  remaining  after  paying  Eaird  and  Chapman  to 
be  brought  into  court  to  abide  its  further  order,  w^hich  theo- 
retically might  produce  en{)U«;h  to  j)ay  the  remaining  note 
holders,  still,  in  practice,  uiulor  the  condition  of  the  law 
which  tends  to  discourap:e  purchases  at  judicial  sales,  no 
"overplus"  could  be  consistently  anticipated. 
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For  the  errors  indicated  the  decree  of  the  Superior  Court 
is  reversed  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 


John  E.  Lancaster^  William  Wallace^  John  T.  Wallace, 
Laura  Wallace,  Thomas  Wallace,  Emma  Wallace, 
Edwin  Wallace,  Bessie  6.  Wallace  (now  Bessie  Wal- 
lace White),  Frank  P.  White,  Helen  E.  Guard,  Mary 
F.  Guard,  Martha  C.  Guard,  Thomas  H.  Guard,  Eu- 
gene B.  Guard,  Mrs.  Thomas  H.  Guard  and  Paul  L. 
Guard,  for  use  of  Leslie  A.  Needham,  y.  Eugene  E. 
Prussing,  as  Trustee,  and  Illinois  Trust  &  Sayings 
Bank,  a  corporation. 

Gen.  No.  1S,44S. 

1.  Decbee — how  far  auhject  to  review  in  the  absence  of  objeo- 
tions  and  exceptions  to  the  master's  report  upon  which  it  is  predi- 
cated. Where  no  exceptions  or  objections  have  been  interposed  to 
a  master's  report  upon  which  a  decree  is  predicated,  all  questions 
of  law  raised  which  do  not  find  warrant  or  support  in  the  facts 
found  are,  nevertheless,  subject  to  review. 

2.  Extension  of  time  of  payment — what  does  not  establish  valid 
agreement  for.  While  payment  of  interest  in  advance  is  a  sufficient 
consideration  to  support  an  agreement  of  extension,  yet,  in  the  ab- 
sence of  any  evidence  to  support  the  agreement,  it  Is  neither  prima 
facie  proof  nor  presumptive  evidence  of  such  agreement  where  the 
anticipated  period  consisted  of  one-half  holiday  and  two  days  which 
were  dies  non  juridicus, 

3.  Extension  of  time  of  payment — when  agreement  authorizing 
not  revoked  by  death.  An  agreement  contemporaneous  with  the 
contract  of  suretyship,  by  which  a  surety  authorizes  renewals  from 
time  to*  time,  is  a  power  coupled  with  an  interest  which  the  death 
of  the  surety  does  not  terminate. 

4.  Principal  and  surety — burden  of  proving  release.  The  bur- 
den of  proving  the  release  of  the  surety  primarily  rests  upon  such 
surety. 

5.  Foreclosure — when  rents  accruing  during  the  period  of  redemp- 
tion properly  applied  in  extinguishment  of  deficiency  decree.  Where 
the  trustee  pledges  as  well  the  rents  as  the  land,  it  is  proper  for  a 
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court  of  chancery  to  appoint  a  receiver  to  collect  the  rents  accrued 
from  the  pro^)erty  foreclosed  and  to  order  their  application  in  ex- 
tinguishment or  in  reduction  of  the  deficiency  decree  ancillary  to 
the  sale. 

6.  Res  adjudicata — lohen  Hen  of  trust  deed  is.  Where  the  rights 
and  interests  of  all  the  parties  in  the  land  were  made  the  subject 
of  a  partition  proceeding,  and  in  that  proceeding  the  status  of  a 
trust  deed  was  determined,  the  validity  of  such  trust  deed  and  the 
efficacy  of  its  lien  cannot  subsequently  be  questioned  by  those  who 
were  parties  to  such  partition  proceeding  in  a  proceeding  to  fore- 
close such  trust  deed. 

Foreclosure.  Error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Axel  Chytbaus,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.    Affirmed.    Opinion  filed  October  28,  1907. 

An  order  of  severance  pursuant  to  the  directions  of  the 
statute  has  been  entered,  in  which  all  plaintiffs  in  error 
other  than  those  named  in  the  title  of  this  cause,  have  been 
severed  and  forever  barred  from  impeaching  either  the  decree 
or  any  of  the  proceedings  of  the  Superior  Court.  The  re- 
view of  the  case  will  therefore  be  restricted  to  such  matters 
which  affect  only  the  rights  and  interests  of  the  plaintiffs  in 
error,  who  by  the  same  order  of  severance  have  been  allowed 
to  prosecute  this  writ  of  error  alone. 

Before  proceeding  to  make  a  statement  of  facts  the  mo- 
tion of  plaintiffs  in  error  to  strike  from  the  record  the  in- 
dorsement on  the  trust  deed  by  Xirarod  Lancaster  authoriz- 
ing an  extension  of  payment  from  time  to  time  of  the 
Springer  debt  secured  by  the  trust  deed,  reserved  to  the  hear- 
ing, .will  be  denied. 

Statement  by  the  Court.  Tlie  defendants  in  error 
filed  their  bill  August  1,  1898,  to  foreclose  a  trust  deed 
dated  January  5,  1892,  given  by  one  Ximrod  Lancaster  and 
Charles  E.  Springer,  conveying  to  Eugene  E.  Prussing  as 
trustee  certain  unimproved  real  estate  in  Chicago,  to  secure 
an  indebtedness  of  $58,500  of  the  grantor,  Charles  E. 
Springer,  to  the  Illinois  Trust  &  Savings  Bank,  and  evidenced 
by  the  note  of  Charles  E.  Springer  for  that  amount,  pay- 
able five  years  after  date,  with  interest  at  six  per  cent  per 
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annum,  payable  half-jearly,  the  interest  being  further  evi- 
denced by  ten  coupon  interest  notes,  payable  each  succeed- 
ing six  months  until  the  maturity  of  the  loan.  Lancaster 
owned  the  fee  of  the  mortgaged  property,  which  he  had 
leased  to  Springer  by  an  indenture  of  date  January  13, 
1892,  for  a  term  ending  May  1,  1913,  at  an  annual  rental  of 
.$1,200.  The  lease  was  made  subject  to  the  lien  of  this  trust 
deed.  In.  accordance  with  an  agreement  attached  to  the  lease 
made  between  Lancaster  and  Springer  thirteen  three-story 
dwelling  houses  were  erected  upon  the  leasehold  mortgaged 
premises.  Both  the  trust  deed  and  the  lease  w^ere  executed 
on  January  13,  1892,  by  Lancaster  and  Springer  before 
Monroe  Johnson,  a  notary  public,  at  San  Diego,  California. 
On  the  back  of  the  trust  deed  Ximrod  Lancaster  signed, 
before  Monroe  Johnson  as  a  witness,  the  following  agree- 
ment under  seal : 

"I  hereby  agree  that  the  said  Charles  E.  Springer  may 
have  the  loan  mentioned  within  this  trust  deed,  or  any  part 
of  said  loan,  renewed  from  time  to  time,  as  he  may  see  fit, 
and  this  trust  deed  will  still  act  to  secure  the  said  loan 
and  the  principal  note  or  notes  in  case  of  the  renewal  of  the 
same,  or  any  part  of  it." 

Indorsed  on  the  principal  note  is  the  following: 

"July  1,  1897. 

Interest  paid  to  July  5,  1897. 

Interest  paid  to  Jany.  5,  1898." 

Among  other  provisions  of  the  trust  deed  is  one  for  entry 
in  case  of  default  in  payment  of  the  debt,  and  a  waiver 
of  all  right  to  retain  possession  of  the  mortgaged  premises 
during  the  period  of  redemption. 

The  thirteep  houses  were  in  due  course  erected  at  an  ex- 
pense of  $83,608.32,  the  money  loaned  by  the  Illinois  Trust 
&  Savings  Bank  to  Springer  forming  a  part  of  such  outlay. 

The  last  installment  of  rent  paid  by  Springer  under  the 
Lancaster  lease  was  on  May  1,  1897,  and  on  February  1, 
1898,  he  surrendered  possession  of  the  premises  to  the  Illi- 
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nois  Trust  &  Savings  Bank,  for  the  purpose  of  having  the  in- 
come applied  to  the  payment  of  necessary  charges  and  apply- 
ing what  might  remain  thereafter  to  the  payment  of  interest 
on  the  indebtedness. 

The  trust  deed  contains  the  following  covenant  aflFecting, 
as  it  is  claimed,  the  application  of  the  income  of  the  mort- 
gaged property  during  the  period  of  redemption: 

"And  the  said  party  of  the  second  part,  or  the  persons 
appointed  by  the  court  to  execute  this  trust,  may,  in  case  of 
default  or  breach  of  covenant,  take  immediate  possession  of 
said  premises,  and  collect  the  rents  and  profits  as  above  pro- 
vided, until  the  time  of  redemption  shall  expire,  under  any 
sale  that  may  be  made  by  virtue  of  this  trust  deed,  and  the 
said  party  of  the  first  part  hereby  expressly  waive  and  re- 
lease to  the  said  party  of  the  second  part,  his  successor  or 
person  appointed  by  the  court  to  execute  this  trust,  all 
rights,  which  they  now  have  or  may  hereafter  have,  under 
any  law  of  this  State,  to  retain  possession  of  said  premises 
after  any  such  default  or  breach  of  covenant  as  aforesaid, 
until  the  time  for  redemption  expires/^ 

The  Illinois  Trust  &  Savings  Bank  bought  the  note  secured 
by  the  trust  deed  from  the  Cold  Storage  Warehouse  Fire 
Eelief  fund  trust,  the  then  owner  of  it,  after  its  maturity, 
while  default  in  payment  existed  and  the  interest  to  January 
5,  1898,  had  been  paid  and  indorsed  upon  the  note.  The  bill 
alleges  that  the  interests  of  the  defendants  in  the  premises 
sought  to  be  foreclosed  were  acquired  subsequent  to  and  are 
subject  to  the  lien  created  by  the  trust  deed. 

By  a  decree  entered  in  a  partition  suit  December  22, 1900, 
in  which  plaintiffs  in  error  were  parties,  or  those  from  whom 
they  assert  their  claim  of  title,  the  trust  deed  in  question 
was  decreed  to  be  a  first  and  valid  lien,  paramount  to  the 
claim  of  title  of  all  parties  to  the  partition  suit,  and  the  title 
thereto  was  decreed  to  the  several  parties  subject  and  subor- 
dinate thereto. 

On  June  14,  1895,  Ximrod  Lancaster  died  testate,  and 
plaintiffs  in  error  claim  title  either  as  devisees  under  his 
will,  or  as  personal  representatives  of  George  Wallace,  ono 
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of  said  devisees,  since  deceased,  namely,  John  E.  Lancaster, 
William  Wallace  and  John  T.  Lancaster  as  devisees,  and 
Thomas  Wallace,  Walter  Wallace,  Edwin  Wallace  and  Bessie 
Wallace  White  as  heirs  at  law  of  George  Wallace,  deceased. 

The  answers  filed  in  the  main  neither  admit  nor  deny  the 
material  averments  of  the  bill  in  relation  to  the  indebtedness 
claimed  or  the  lien  of  the  trust  deed,  but  as  to  these  matters 
calls  for  strict  proof.  Ownership  by  Nimrod  Lancaster 
of  the  mortgaged  premises  is  admitted  at  the  date  of  the  trust 
deed,  also  the  making  of  the  lease  to  Springer ;  admit  also 
the  filing  and  pendency  of  the  bill  for  partition  as  alleged. 
By  a  supplemental  answer  filed  July  23,  1901,  the  Guards 
admitted  that  a  decree  in  partition  had  been  entered  in  the 
partition  suit  March  14,  1901;  that  the  mortgaged  prem- 
ises had,  by  order  entered  in  that  cause,  been  divided  in  lots, 
and  a:  plat  thereof  made,  with  the  consent  of  defendants  in 
error,  and  asked  that  in  any  decree  of  sale  entered  the  mort- 
gaged premises  be  ordered  sold  in  lots  according  to  the  plat 
of  such  subdivision,  a  copy  of  which  was  attached  to  that  an- 
swer. The  agreement  of  Ximrod  Lancaster  on  the  back  gf 
the  trust  deed  as  to  renewals  of  the  loan  is  challenged  in 
these  words:  "that  as  to  the  alleged  agreement  indorsed  on 
said  alleged  trust  deed,  they  have  no  knowledge,  and  there- 
fore neither  admit  nor  deny  the  allegations  with  respect 
thereto,  as  contained  in  said  bill  of  complaint,  but  put  com- 
plainants upon  proof  thereof." 

One  Sills  was,  on  March  8,  1900,  appointed  receiver  of 
the  mortgaged  premises,  with  the  consent  of  the  answering 
defendants,  the  Wallaces  and  Whites  being  then  defaulted, 
and  the  bill  resting  as  confessed  by  them.  The  Illinois  Trust 
&  Savings  Bank  was  at  this  time  in  possession,  but  acquiesced 
in  the  appointment  and  surrendered  the  property  into  the 
hands  of  the  receiver. 

March  20,  1902,  a  decree  of  foreclosure  and  sale  was  en- 
tered, the  master's  report  confirmed,  $69,254.69  being  found 
due  the  Illinois  Trust  &  Savings  Bank  after  deducting 
moneys  received  from  rent  of  the  mortgaged  property,  also 
finding  $1,500  to  be  due  for  reasonable  solicitor's  fees  con- 
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tracted  in  the  prosecution  of  the  foreclosure  suit  The  decree 
has  this  finding,  viz.:  "That  by  virtue  of  said  trust  deed 
complainants,  Eugene  E.  Prussing  and  Illinois  Trust  &  Sav- 
ings Bank,  have  a  first  and  valid  lien  upon  the  premises  de- 
scribed in  the  bill  and  upon  the  rents,  issues  and  profits  for 
the  amounts  due  as  above  determined;  and  the  court  further 
finds  the  rights  and  interests  of  all  defendants  to  this  suit 
in  and  to  said  premises  are  subject  and  subordinate  to  the 
lien  thereon  in  favor  of  said  bank  for  the  amounts  due  it  as 
aforesaid." 

On  April  24,  1902,  the  report  of  the  sale  of  the  mortgaged 
premises  by  the  master  under  the  decree  to  John  J.  Mitchell 
for  $66,000  was  approved  and  a  deficiency  decree  against 
Charles  E.  Springer'  for  $5,598.44  entered,  and  the  re- 
ceiver ordered  to  continue  in  possession  and  apply  the  rents 
to  be  collected  on  such  deficiency. 

This  writ  of  errdr  is  sued  out  by  plaintiffs  in  error  for 
the  use  of  their  solicitor  of  record,  Leslie  A.  Xeedham,  to 
reverse  the  decree  of  the  Superior  Court — ^the  title  of 
!^[itchell  as  purchaser  at  the  master's  sale  not  being  attacked 
— and  also  to  enter  a  money  decree,  with  interest,  against 
the  defendant  in  error,  the  Illinois  Trust  &  Savings  Bank, 
for  the  following  sums : 

Interest  indorsed  on  note  as  paid  to  Jany.   25, 

1898 $  1,755.00 

Moneys  received  from  rents  under  decree  of  March 

20,*^  1902 $  6,388.06 

And  also  the  amount  of  the  bid  at  sale  of  April  17, 

1902,  of 66,000.00 

Making  a  total  money  decree  asked  exclusive  of 

interest $74,143.06 

The  errors  assigned  are  that  the  decree  of  March  20,  1902, 
is  contrary  to  and  inconsistent  with  the  law  and  the  evi- 
dence, and  not  supported  thereby,  that  it  is  for  an  excessive 
amount,  that  the  conclusions  of  law  in  both  the  master's 
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report  and  the  decree  declaring  the  trust  deed  to  be  a  lien, 
and  in  decreeing  a  lien  on  the  rents  during  the  period  of 
redemption,  are  contrary  to  the  findings  of  fact  in  the 
decree,  and  that  as  to  the  lien  on  the  rents  during  redemp- 
tion, the  decree  is  erroneous  and  inequitable. 

Jacob  Vekbubo  and  Leslie  A.  Xeediiam,  for  plaintiffs 
in  error. 

James  C.  IIutchins  and  Max  Baird,  for  defendants  in 
error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

The  arguments  of  counsel  for  plaintiffs  in  error  are  more 
ingenuous  than  appealing  or  convincing.  Every  proposition 
advanced  for  reversing  the  decree  is  fraught  with  extreme 
legal  technicality,  and  much  of  the  argument  made  in  an  at- 
tempt to  solve  these  legal  technicalities  and  adapt  and  make 
them  applicable  to  the  facts  in  the  record,  are  sophistical, 
strained,  and  unnatural,  and  not  at  all  in  keeping  with  the 
conscionable  administration  of  justice,  or  the  application  of 
equitable  principles  governing  and  controlling  courts  of 
conscience,  akin  to  the  forum  whose  jurisdiction  and  equi- 
table doctrine  environed  the  parties  and  the  subject-matter 
of  the  contention  between  them. 

Two  contentions  are  deducible  from  the  errors  assigned 
and  the  arguments  made  in  support  of  them : 

First,  that  the  time  of  payment  of  the  principal  note  was 
extended  without  the  consent  of  Nimrod  Lancaster,  whereby 
the  lien  of  the  trust  deed  was  discharged;  and 

Second,  that  rents  of  the  mortgaged  premises  during  the 
period  of  redemption  were  the  property  of  the  owners  of  the 
equity  redemption,  and  not  subject  to  be  applied  towards  the 
extinguishment  of  the  deficiency  decree  against  Charles  E. 
Springer.  On  the  contrary,  defendants  in  error  argue,  with 
some  plausibility,  that  no  extension  of  time  of  payment,  was 
either,  in  fact,  made  or  proven;  that  if  such  an  extension 
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was  made  as  claimed,  it  was  done  under  the  express  written 
authority  of  Lancaster ;  that  the  decree  in  the  partition  pro- 
ceeding is  res  adjudicaia  as  to  all  the  claims  of  plaintiffs 
in  error ;  that  the  lien  of  the  trust  deed,  and  all  the  rights  and 
interests  of  all  the  parties  here,  were  settled  and  declared  by 
that  decree,  and  finally  that  the  rents  of  the  mortgaged 
premises  during  the  period  of  redemption  are  pledged  by  the 
very  terms  of  the  trust  deed  as  security  for  the  payment  of 
the  debt  which  it  was  made  to  secure. 

No  objections  or  exceptions  were  filed  to  the  master's  re- 
port. It  is  contended  by  defendants  in  error  that  in  this 
condition  of  the  record  it  is  not  open  to  our  review.  This 
contention  is  not,  in  its  broadest  aspect,  tenable.  All  part- 
ies, however,  are  concluded  in  this  condition  of  the  record 
from  questioning  the  findings  of  fact  either  in  the  master's 
report  or  the  decree  of  the  court.  But  the  record  is  open 
for  our  review  on  all  questions  of  law  raised,  not  finding 
warrant  or  support  in  the  facts  found — and  within  these 
limitations  we  will  confine  our  review  and  opinion.  There 
are  found  upon  the  back  of  the  principal  note,  in  the  same 
handwriting,  the  following  indorsements  written  on  the  lines 
as  here  quoted,  viz. : 

"July  1,  1897, 

Interest  paid  to  July  5,  1897. 

Interest  paid  to  Jany.  5,  1898." 

We  have  the  principal  note  before  us,  and  have  critically 
examined  these  indorsements,  and  we  are  of  the  opinion  from 
such  inspection  that  the  last  line  "Interest  paid  to  Jany.  5, 
1898,"  was  written  subsequent  to  the  prior  portion  of  the 
indorsement. 

It  is  insisted  that  these  indorsements  of  interest  were 
made,  and  the  two  installments  of  interest  actually  paid  at  the 
same  time,  July  7,  1897;  that  the  first  payment  was  four 
days  before  maturity,  and  the  second  a  six  months'  advance 
payment  of  interest;  that  an  advance  payment  of  interest, 
however  short,  operates  to  extend  the  loan  and  to  discharge 
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the  land  from  the  lien  of  the  trust  deed,  when  done  without 
the  consent  of  the  surety  owner  of  the  land ;  that  such  pre- 
sumption conclusively  arises,  as  a  matter  of  law,  from  the 
indorsement,  without  proof  of  the  fact,  or  the  intention  of  the 
parties ;  that  a  purchaser,  subsequent  to  maturity  and  such  in- 
dorsement, takes  the  note  with  notice  that  the  lien  of  the  se- 
curity is  discharged. 

The  assumption,  from  the  indorsement  upon  the  note,  that 
the  time  of  payment  was  extended,  is  a  most  violent  one  in 
the  face  of  the  facts  in  the  record.  More  especially  is  the 
contention  that  payment  of  interest  on  July  1,  due  July  6, 
would  presumptively^  in  law,  discharge  the  surety. 

While  the  payment  of  interest  in  advance  is  suflScient  con- 
sideration to  support  an  agreement  of  extension,  yet  in  the 
absence  of  any  evidence  to  support  the  agreement,  it  is  not, 
as  in  the  circumstances  environing  this  case,  either  prima 
facie  proof  or  presumptive  evidence  of  such  an  agreement. 
It  is  fairly  inferable  that  the  payment  of  interest  due  July 
5,  on  July  1,  was  merely  a  matter  of  convenient  anticipation, 
in  the  light  of  the  fact  that  July  2  was  a  half  holiday,  and 
the  two  following  days,  a  Sunday  and  "July  Fourth,"  dies 
non  juridicus. 

New  York  Life  Ins.  Co.  v.  Casey,  178  N.  T.,  381,  is  so 
analogous  on  fact  and  principle  as  to  constitute  an  authority 
of  controlling  effect.  The  court  there  held,  reversing  the 
decision  of  the  Appellate  Division  of  the  Supreme  Court  of 
New  York  in  the  same  case,  that  a  valid  extension  of  the 
time  of  payment  of  a  bond  and  mortgage,  such  as  will  dis- 
charge one  standing  in  the  relation  of  surety  for  the  pay- 
ment of  the  mortgage  debt,  is  not  established  as  a  matter  of 
law,  by  the  mere  receipt  from  the  grantee  of  the  premises 
of  interest  three  days  in  advance,  when  there  is  no  other  proof 
of  an  agreement,  express  or  implied,  for  such  an  extension, 
and  two  and  a  half  days  of  the  three  were  legal  holidays. 
Especially  is  this  reasoning  most  cogent  here,  in  the  entire 
absence  of  evidence  as  to  who  paid  the  interest,  or  of  any 
agreement  for  the  extension  of  the  time  of  payment  being 
granted.     Nor  can  we,  contrary  to  the  only  evidence  found 
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in  the  record  that  the  interest  paid  to  January  5,  1898,  was 
paid  from  rents  collected  by  the  bank  on  July  20,  1898,  adopt 
the  fallacious  reasoning  of  counsel  for  plaintiffs  in  error,  that 
the  same  was  paid  July  1,  1897,  because  that  date  is  the  only 
one  appearing  over  the  two  indorsements  of  interest  pay- 
ments. After  the  payment  of  the  last  interest,  defendant 
in  error,  Illinois  Trust  &  Savings  Bank,  bought  the  note. 

It  logically  follows,  from  what  we  have  heretofore  said, 
that  the  record  does  not  disclose  any  evidence  of  an  extension 
of  the  time  of  payment  of  the  Springer  note.  But,  were  we 
wrong  in  this  holding,  there  is  sufficient  evidence  in  the  rec- 
ord authorizing  an  extension  of  the  time  of  payment  by  Lan- 
caster, the  surety.  That  authority  is  contained  in  the  agree- 
ment indorsed  on  the  back  of  the  trust  deed,  executed  under 
seal  at  the  same  time  the. trust  deed  was  acknowledged  before 
Johnson,  the  notary,  at  San  Diego,  California,  and  in  his 
presence,  as  his  attestation  thereof  undisputably  establishes. 
But  it  is  said  because  this  indorsement  on  the  trust  deed  was 
not  separately  offered  in  evidence,  it  has  no  place  in  the 
record  as  proof.  We  are  unable  to  agree  with  this  conten- 
tion. To  so  hold  would  necessitate,  by  parity  of  reasoning, 
the  exclusion  of  the  indorsements  of  payments  of  interest  on 
the  principal  note,  relying  upon  which  plaintiffs  in  error  con- 
tend the  lien  of  the  trust  deed  was  presumptively  released. 
To  do  so  would  automatically  operate  to  take  from  under 
plaintiffs  in  error  the  foundation  stone  upon  which  they 
have  builded  a  very  insecure  structure  of  defense. 

It  is  next  insisted  that  the  death  of  Lancaster  revoked  the 
agreement  of  consent,  if  such  it  may  be  termed.  The  agree- 
ment was  set  up  in  the  bill  in  Ticpc  verba,  and  its  legal  effect 
as  a  consent  to  an  extension  of  payment  declared.  The  in- 
strument being  before  the  court,  the  court  would  declare  its 
legal  effect. 

Xone  of  the  answering  plaintiffs  in  error  denied  the  mak- 
ing of  the  agreement,  or  songlit  by  any  averment  to  avoid 
it.  They  called  for  proof,  and  that  proof  was  forthcoming 
and  passed  uncliallenged.  Xo  direct  issue  was  made  as  to 
the  legal  effect  of  this  agreement  contradictory  of  the  aver- 
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ments  of  the  bill.  If  the  question  was  material  as  raised, 
which  we  are  inclined  to  doubt,  still  the  authority  of  Benne- 
son  V.  Savage,  130  111.,  352,  is  decisive  against  the  conten- 
tion here  made.  The  court  there  held  that  the  power  was 
coupled  with  an  interest  and  was  not  revoked  by  the  death 
of  the  party  making  it;  so  the  agreement  here  was  coupled 
with  an  interest  and  is  binding  on  the  heirs  and  devisees  of 
Lancaster. 

Before  leaving  this  branch  of  the  case,  we  wish  to  point 
out  that  the  statement  of  counsel  for  plaintiffs  in  error  that 
in  Beuter  v.  Dillon,  63  111.  App.,  517,  the  indorsement  on 
the  note,  "Heceived  interest  to  July  1,  1891,  and  $20  on  in- 
terest due  July  1,  1892,"  was  held  sufficient  evidence  of  ex- 
tension to  discharge  a  surety,  belies  the  facts.  There  was 
ample  evidence  of  an  extension  without  the  sanction  of  the 
surety,  resting  in  oral  proof  and  letters  between  the  parties 
and  the  payment  of  a  bonus  of  $5  for  the  extension.  And 
so  it  will  be  found  in  nearly  all  of  the  cases,  and  certainly  in 
those  well  considered  cited  by  counsel  for  plaintiffs  in  error, 
that  an  indorsement  in  itself  was  not  relied  upon  as  pre- 
sumptive proof,  but  was  aided  and  supported  by  other  evi- 
dence of  a  confirmatory  character. 

The  burden  of  proving  a  release  of  the  surety  primarily 
rests  upon  him.     Steams  v.  Sweet,  78  111.,  446. 

In  Shepherd  v.  May,  115  U.  S.,  505,  the  Federal  Supreme 
Court  said  on  this  subject:  "But  even  if  it  had  been  shown 
that  Shepherd  had  become  the  surety  of  Walker,  it  was  in- 
cumbent upon  the  former  to  show,  as  a  part  of  his  defense, 
that  the  indulgence  given  by  May  to  Walker  was  without 
his  assent,"  citing  in  support  thereof  Sprigc^  v.  Bank  of  Mt. 
Pleasant,  14  Pit.,  201 ;  Bangs  v.  Strong,  7  Ilill,  250 ;  Cox  v. 
Mobile,  etc..  Railroad,  37  Ala.,  320.  "There  was  no  proof 
of  want  of  assent.     The  defense  therefore  failed." 

No  issue  was  made  as  to  the  validity  of  the  lien  claimed 
in  virtue  of  the  trust  deed  by  any  answer  filed  by  any  of  the 
parties  now  seeking  to  avoid  the  decree.  Neither  the  own- 
ership of  the  notes  nor  the  indebtedness  was  disputed  by  the 
answers.     The  extremity  of  the  defense  was  the  call  for 
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strict  proof  of  these  matters  by  defendants  in  error.  Such 
proof  was  made  and  is  not  challenged.  ^Nowhere  was  there 
a  denial  of  the  affirmative  averment  that  the  rights  and  inter- 
ests of  all  the  plaintiffs  in  error  were  subject  and  subordinate 
to  the  lien  of  the  trust  deed.  Nor  did  the  answers,  by  any 
denials  of  charges,  claim  that  the  note  had  been  extended 
without  the  consent  of  Lancaster  and  the  lien  of  the  trust 
deed  thereby  released. 

As  said  in  Mehan  v.  Mehan,  203  111.,  180,  "it  is  a  well  rec- 
ognized principle  of  chancery  that  a  defendant  by  his  an- 
swer must  set  up  the  defense  he  relies  upon." 

The  defense  set  up  was  not  of  an  affirmative  kind  in  any 
particular.  Eeliance  seemed  to  have  been  rested  in  the 
ability  of  defendants  in  error  to  make  proof  of  the  ma- 
terial averments  of  their  bill.  This  they  did.  More,  the 
state  of  the  pleadings  did  not  require  of  them. 

It  was  held  in  Amberg  v.  Katchtway,  92  111.  App.,  608, 
that  where  the  proof  showed  an  extension  of  the  loan,  a  fail- 
ure to  set  that  fact  up  affirmatively  as  a  defense  precluded 
advantage  being  taken  of  it  on  appeal.  Likewise,  in  Cole 
V.  Shetterly,  13  111.  App.,  420,  proof  of  failure  of  consid- 
eration was  held  to  be  abortive  as  a  defense,  it  not  being  set 
up  by  way  of  answer.  To  a  similar  effect  are  Crone  y. 
Crone,  180  111.,  599 ;  Home  Ins.  Co.  v.  Myer,  93  ibid.,  271 ; 
Westlake  v.  Ilorton,  85  ibid.,  230. 

By  reference  to  the  statement  preceding  this  opinion  it  will 
be  seen  from  the  covenants  of  the  trust  deed  there  set  out, 
that  the  rents,  issues  and  profits  were  pledged  for  the  payment 
of  the  indebtedness  secured  thereby,  and  that  the  grantors 
waived  all  right  and  interest  to  the  rents  during  the  period 
of  redemption.  The  decree  of  March  20,  1902,  ordering  the 
receiver  to  pay  the  rent  in  hand  to  the  bank  to  apply  upon 
the  amount  found  due  by  that  decree  upon  the  indebtedness 
secured  by  the  trust  deed  and  the  order  of  April  24,  1902, 
continuing  the  receiver  in  possession  during  the  time  of  re- 
demption, and  directing  the  income  from  the  mortgaged  prem- 
ises to  be  applied  to  the  extinguishment  of  the  deficiency 
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judgment  against  Springer,  were  warranted  by  the  terms  and 
conditions  of  the  trust  deed. 

We  deem  it  a  suflScient  expression  of  our  opinion  in  this 
branch  of  the  case  to  quote  the  language  of  Mr.  Justice 
Adams  in  Krumwiede  v.  Eiedel,  Gen.  No.  12,345  (not  to  be 
reported),  and  adopt  it  as  decisive:  "Counsel  for  appellees 
urge  that  the  trust  deed  does  not  expressly  pledge  the  rents 
and  profits  as  security  for  the  indebtedness,  and  therefore 
appellant  has  no  lien  on  them.  In  the  absence  of  a  provision 
in  the  trust  deed  pledging  the  rents  and  profits  as  security 
for  the  debt,  and  where  there  is  a  deficiency  of  the  proceeds 
of  the  sale  to  discharge  the  debt,  a  court  of  equity  has  power, 
in  a  proper  case,  to  appoint  a  receiver  of  the  mortgaged  prem- 
ises and  apply  the  rents  and  profits  thereof  in  payment  of  the 
deficiency.  Haas  v.  Chicago  B'g  Society,  89  IIL,  498 ;  First 
Nat'l  Bank  of  Joliet  v.  111.  Steel  Co.,  174  ib.,  140;  Boruff 
V.  Hinkley,  66  111.  App.,  274;  Christie  v.  Bums,  83  ib.,  614; 
White  V.  Mackey,  85  ib.,  282. 

"In  this  case  the  makers  of  the  note  and  grantors  in  the 
trust  deed,  Gustav  R,  and  Katherina  Riedel,  are  both  dead. 
Their  heirs,  Oscar  and  William  E.  Eiedel,  are  not  personally 
liable  for  the  debt  secured  by  the  trust  deed,  and  therefore 
no  judgment  could  be  rendered  against  them  for  the  defi- 
ciency, and  it  is  averred  in  appellant's  answer  to  Oscar 
Riedel's  petition,  and  not  denied,  that  Gustav  R.  and  Kath- 
erina Riedel  left  no  estate  from  which  the  deficiency  can  be 
satisfied. 

"Under  these  circumstances,  we  think  this  an  eminently 
proper  case  in  which  to  apply  the  rents  and  profits  accruing 
during  the  period  for  redemption  to  the  payment  of  the  defi- 
ciency." 

Lancaster  pledged  the  real  estate  for  the  payment  of  the 
Springer  indebtedness,  and  to  the  liquidation  of  that  indebt- 
edness the  property  should  be  held  to  the  full  measure  of  the 
contract  covenants  securing  it.  All  rights  having  been 
waived  and  relinquished  during  the  time  of  redemption,  this 
is  also  an  eminently  appropriate  case  where  equity  should 
interpose  by  a  receiver  for  the  application  of  the  income  of 
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the  security  to  the  payment  of  the  deficiency  decree.  Haigh 
V.  Carroll,'^209  111,  576;  Ball  v.  Marske,  202  ibid.,  31. 

The  rents  were  pledged  by  the  terms  of  the  trust  deed,  and 
the  receiver  was  properly  appointed  before  decree,  and  aft- 
erwards continued  in  possession  for  the  purpose  of  providing 
a  means  whereby  the  deficiency  decree  might  be  satisfied. 

At  the  time  of  the  appointment  of  the  receiver,  after  the 
filing  of  the  bill  to  foreclose,  the  defendant  in  error,  the 
Illinois  Trust  &  Savings  Bank,  was  virtually  in  possession 
as  mortgagee  and  rightfully  so.  Its  surrender  of  such  pos- 
Bcssion  was  predicated  on  the  court's  appointing  a  receiver, 
to  which  action  of  the  court  the  parties  appearing  consented, 
and  those  who  were  defaulted  and  against  whom  the  bill  was 
taken  as  confessed  are  likewise  bound ;  and  all  are  now  pre- 
cluded from  objecting  to  the  action  of  the  court,  which  re- 
ceived their  assent  actually  or  in  contemplation  of  law  by 
suffering  a  default. 

The  money  loaned  under  the  security  of  the  trust  deed 
the  record  shows  was  used  toward  defraying  the  cost  of  the 
erection  of  thirteen  dwelling  houses  on  the  land  conveyed  by 
the  trust  deed,  which  was  under  lease  to  Springer,  the  maker 
of  the  note  evidencing  the  debt.  Springer  disbursed  the  to- 
tal sura  of  $83,000  in  the  making  of  the  improvements.  The 
money  was  loaned  from  trust  funds  of  the  defendant  in  error, 
the  Illinois  Trust  &  Savings  Bank.  The  benefit  of  these  im- 
provements inured  to  Lancaster,  the  fee  owner,  and  on  his 
death  descended  to  his  heirs  and  devisees,  subject  to  the  lien 
of  the  trust  deed.  Springer  defaulted  in  the  payment  of 
ground  rent  and  in  the  payment  of  his  note.  The  heirs  and 
devisees,  by  a  legal  proceeding,  forfeited  Lancaster's  lease  to 
Springer  for  his  default  to  them.  The  Savings  Bank  fore- 
closed the  trust  deed  for  non-payment  of  the  debt  which  it 
owed.  They  were  both  within  their  legal  rights  in  the  steps 
which  they  each  took.  Springer  afterwards  conveyed,  by 
quit-claim  deed,  his  wife  joining  in  its  execution,  his  inter- 
est in  the  land  and  improvements.  In  equity  and  good  con- 
science, in  law  and  in  morals,  plaintiffs  in  error  took  what- 
ever title  they  had,  whether  under  Lancaster's  will,  the  for- 
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feiture  proceeding,  or  the  Springer  deed,  or  all  three  of  them, 
subject  to  and  burdened  with  the  payment  of  the  debt  owing 
by  Springer  to  the  Savings  Bank,  secured  by  Lancaster's 
trust  deed,  the  money  thus  secured  having  been  used  by 
Springer  in  the  improvement  of  the  mortgaged  land.  Such 
is  the  covenant  of  the  trust  deed,  and  no  legal  quibbles  or 
fine-spun  hair-splitting  legal  technicalities  will  suffice  to  over- 
come the  contract  rights  of  the  parties,  or  defeat  a  meritorious 
claim  by  an  attempt  to  make  callous  the  conscience  of  a  court 
of  equity. 

All  parties  to  this  writ  of  error  were  joined  in  the  parti- 
tion suit  of  the  mortgaged  premises,  with  other  property,  un- 
der a  bill  filed  August  1,  1898,  by  Eobert  H.  Lancaster 
against  his  co-heirs  and  devisees  and  defendants  in  error.  A 
decree  of  partition  was  entered  December  22,  1900,  fifteen 
months  prior  to  the  entry  of  the  foreclosure  decree.  The 
partition  decree  was  entered  without  objection  on  the  part 
of  plaintiffs  in  error,  or  any  other  party  in  interest.  That 
decree  found  in  direct  terms  that  the  interest  of  all  the  parties 
was  subject  to  and  charged  with  the  lien  of  the  trust  deed 
here  foreclosed.  By  the  Partition  Act  it  is  made  the  duty  of 
the  court  to  ascertain  and  declare  the  interest  of  all  the 
parties  to  the  cause,  and  in  pursuance  of  such  statutory  re- 
quirement, the  court  found  and  declared  the  interest  of  de- 
fendants in  error  under  the  trust  deed  as  prior  and  para- 
mount to  that  of  all  the  other  parties.  In  the  partition  suit 
a  subdivision  and  plat  of  the  land  was  made  by  the  commis- 
sioners in  partition  and  the  foreclosure  sale  made  in  accord- 
ance with  such  subdivision  at  the  request  of  certain  defend- 
ants in  error,  who  filed  a  supplemental  answer  so  requesting 
the  court  to  order. 

It  seems  to  us,  beyond  dispute,  that  the  doctrine  of  res 
adjudicata  is  an  impregnable  wall  of  defense  against  any  at- 
tack upon  the  valid  and  binding  force  of  the  lien  created  by 
the  trust  deed.  The  lien  of  the  trust  deed  was  pertinent  to 
the  inquiry  in  the  partition  suit,  made  so  by  statute.  The 
decree  in  this,  as  in  all  other  respects,  bound  the  parties  to 
it.     Among  those  parties  are  the  plaintiffs  in  error,  and  as 
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to  them  it  stands  fast  and  firm,  alike  immune  from  either 
direct  or  collateral  attack.  The  partition  decree  is  in  evi- 
dence and  works  an  estoppel  on  plaintiffs  in  error  either  to 
attack^  impeach  or  disturb  its  verities.  Plaintiffs  in  error 
contend  that  this  writ  of  error  being  a  new  suit,  defendants 
in  error,  in  order  to  avail  of  the  doctrine  of  res  adjudicata  as 
a  defense  to  this  present  attack,  must  plead  that  fact  in  bar 
of  the  errors  assigned.  We  cannot  assent  to  such  a  doctrine 
as  applicable  to  this  cause.  Such  pleading,  in  our  opinion,  is 
unnecessary  and  would  serve  no  useful  purpose.  The  record 
is  here  for  review.  We  find  that  the  decree  in  partition  is  a 
part  of  that  record.  Its  legal  purport  and  bearing  upon  the 
rights  of  the  parties  are  subjects  for  our  determination  on 
such  review.  The  finding  that  the  partition  decree  was  en- 
tered of  record  is  a  finding  of  fact  which,  failing  of  objection 
and  exception,  stands  admitted. 

Furthermore  the  decree  was  a  record  of  the  Superior 
Court,  of  which  that  court  could  take  judicial  notice. 

Again  it  is  contended  that  the  lien  of  the  trust  deed  had 
been  discharged  pending  an  adjudication  in  the  partition 
cause  and  prior  to  the  decree  making  partition  and  establish- 
ing the  priority  of  lien  of  the  trust  deed,  and  that  the  decree 
in  partition  found  and  determined  the  rights  of  the  parties 
as  they  existed  at  the  date  of  the  commencement  of  the  par- 
tition suit,  and  not  as  of  the  date  of  the  decree. 

It  will  be  observed  that  more  than  three  years  had  elapsed 
between  the  time  it  is  claimed  the  lien  was  released  by  an 
extension  of  the  time  of  payment  of  the  Springer  note  with- 
out the  consent  of  Lancaster,  and  the  entry  of  the  decree  in 
partition.  In  these  circumstances  it  w^as  incumbent  upon 
plaintiffs  in  error  to  set  up  that  fact  by  supplemental  answer 
in  the  nature  of  a  plea  puis  darrien  continuance.  Failing  so 
to  do,  the  decree  concludes  them  from  now  availing  of  that 
defense,  which  we  have  clearly  shown  is  without  legal  force 
or  merit. 

We  do  not  regard  it  as  necessary  to  our  disposition  of  this 
cause  to  pass  upon  the  question  as  to  whether  or  not  plain- 
tiffs in  error  are  in  the  position  of  a  surety  who  has  been  in- 
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demnified.  Whatever  may  have  been  the  effect  in  law  of 
their  acceptance  of  the  Springer  deed,  it  certainly  did  not 
operate  to  relieve  the  mortgaged  property  from  the  lien  of 
the  trust  deed  given  to  secure  Springer's  debt,  the  proceeds 
of  which,  with  other  money,  was  expended  in  improving  the 
land  and  enhancing  its  value. 

The  learned  counsel,  the  usee  of  certain  plaintiffs  in  error 
in  whose  name,  but  for  the  counsel's  own  use,  this  writ  of 
error  is  prosecuted,  not  only  seeks  a  reversal  of  the  decree,  ^ut 
in  his  zeal,  prompted,  it  may  be,  from  the  dual  role  in  which 
he  appears  before  us,  as  an  advocate  and  the  sole  party  bene- 
ficially interested,  asks  for  a  money  decree  of  $74,143.06 
with  interest  on  the  items  entering  into  that  gross  sum  at  five 
per  cent  per  annum,  without  offering  to  do  equity  or  to  abide 
by  any  order  which  this  court  might  deem  proper  to  make, 
based  upon  the  legal  rights  and  equities  of  defendants  in 
error,  if  any,  appearing  from  the  record,  and  without  any 
offer  to  pay  any  part  of  the  money  of  the  Savings  Bank  in- 
vested by  Springer  in  building  improvements  upon  the  land 
mortgaged  by  the  trust  deed.  We  cannot  but  voice  our  aston- 
ishment,  in  view  of  the  record,  of  this  apparently  uncon- 
scionable demand.  The  courts  conserve  rights ;  they  do  not 
piratically  destroy  them.  Right  and  justice  has  been  at- 
tained by  the  decree  of  the  Superior  Court.  It  is  therefore 
affirmed. 

The  cost  of  the  additional  abstract  of  record  will  be  taxed 
against  plaintiffs  in  error. 

A-ffirmed. 


In  the  Matter  of  the  Petition  of  Frank  Staar  for 
a  Writ  of  Prohibition. 

Gen.  No.  1S,908. 

1.  Wbit  of  PBOHiBmoN — to  whom  runs,  A  writ  of  prohibition 
does  not  run  against  a  party  In  the  trial  court,  nor  against  the 
Judge  of  that  court,  but  only  against  the  court. 

2.  Wbit  of  prohibition — jurisdiction  of  Appellate  Courts  to 
issue.    The  Appellate  Courts  have  no  original  jurlBdictlon  to  issue 
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a  writ  of  prohibition,  but  may  only  issue  such  a  writ  in  aid  of  its 
JurlBdiction,  and  even  then  only  in  cases  of  extreme  necessity.  In 
order  that  the  Appellate  Courts  may  issue  such  a  writ  in  aid  of 
its  Jurisdiction,  there  must  be  before  those  courts  something  on  or 
with  regard  to  which  their  jurisdiction  may  be  exercised. 

Petition  for  a  writ  of  prohibition.  Benled.  Opinion  filed  October 
28,  1907. 

Statement  by  the  Court.  The  petitioner,  Frank  Staar, 
has  filed  a  petition  here,  entitled  in  the  cause  of  Frank  Staar 
V.  Moy  Tong  Hoi  et  aL,  praying  "that  a  writ  of  prohibition 
be  issued  out  of  this  court  to  the  Hon.  Julian  W.  Mack  of 
the  Circuit  Court  of  Cook  county,  and  the  Circuit  Court  of 
Cook  county  and  the  defendants  Moy  Tong  Yee  Koon  and 
Moy  Tong  Hoi."  It  is  averred,  in  substance,  in  the  petition, 
as  follows:  May  10,  1907,  petitioner  commenced  suit  for  the 
dissolution  of  partnership  against  the  firm  of  Hip  Lung  Ying 
Kee  &  Co.,  which  firm  consists  of  Moy  Tong  Hoi,  Moy  Tong 
and  Moy  Chene,  alias  Hip  Lung.  April  23,  1907,  peti- 
tioner recovered  a  judgment  against  Moy  Chene,  alias  Hip 
Lung,  for  $4,671,  in  the  Municipal  Court  of  Chicago;  an 
execution  issued  on  said  judgment  and  was  levied  on  the  in- 
terest of  Moy  Chene  in  the  partnership  effects  of  Hip  Lung 
Ying  Kee  &  Co.,  and  at  the  sale  of  said  interest,  May  7, 
1907,  petitioner  became  the  purchaser  of  the  same.  The  pe- 
tition then,  without  averring  that  any  bill  was  filed,  avers 
substantially  as  follows :  The  matter  was  heard  before  Judge 
Honore  of  the  Circuit  Court,  who  referred  the  matter  to  a 
master,  to  report  on  the  question  of  the  application  to  appoint 
a  receiver  pendente  lite.  The  master  filed  his  report,  and, 
August  26,  1907,  Judge  Gibbons  of  said  Circuit  Court  or- 
dered that  a  receiver  be  appointed  of  the  property  of  said 
copartnership,  and,  August  27,  1907,  the  court  appointed 
a  receiver  and  he  qualified  as  such  and  took  charge  and 
possession  of  such  property  of  said  partnership  as  he  found 
at  the  firm's  place  of  business,  323  S.  Clark  street,  Chicago. 
Moy  Tong  Yee,  one  of  said  defendants,  appealed  from  said 
order  appointing  the  receiver,  and  executed  a  bond,  with 
surety,  in  the  penal  sum  of  $200,  which  was  approved 
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by  the  clerk  of  said  Circuit  Court.  Moy  Tong  Yee,  after 
perfecting  hia  appeal,  served  notice  that  he  would  appear  be- 
fore Judge  Mack  of  the  Circuit  Court  and  move  that  the 
receiver  appointed  by  Judge  Gibbons  be  removed.  Peti- 
tioner appeared  before  Judge  Mack  and  objected  to  the  re- 
moval of  the  receiver.  Judge  Mack  is  going  to  enter  an 
order  September  11,  1907,  removing  the  receiver.  Wliere- 
fore  petitioner  prays,  etc. 

Louis  Gkeenbekg,  attorney  for  petitioner. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  petition  in  question  was  filed  here  September  10, 1907, 
and  there  was  not  then  on  the  docket  in  this  court,  nor  has 
there  been  since  that  date,  any  appeal  cause  entitled  Moy 
Tong  Hoi  et  oL  v.  Frank  Starr  on  said  docket.  A  writ  of 
prohibition  does  not  run  against  a  party  in  the  trial  court, 
nor  against  the  judge  of  the  court,  but  only  against  the  court. 
The  People  v.  Cook  County  Circuit  Court,  169  111.,  201,  204. 
This  court  has  no  original  jurisdiction  to  issue  a  writ  of  pro- 
hibition, but  may  issue  such  a  writ  in  aid  of  its  jurisdiction, 
and  even  then  only  in  case  of  extreme  necessity.  People  v. 
Cook  County  Circuit  Court,  supra.  In  order  that  the  court 
may  issue  the  writ  in  aid  of  its  jurisdiction,  there  must  be  be- 
fore the  court  something  on  or  with  regard  to  which  its  juris- 
diction may  be  exercised.  The  petitioner  has  filed  with  his 
petition  a  transcript  of  record  in  a  suit  entitled  Frank  Starr  v. 
Moy  Tong  Hoi  et  ah,  showing  an  order  of  the  Circuit  Court, 
Judge  Gibbons  presiding,  entered  August  26,  1907,  appoint- 
ing the  American  Trust  and  Savings  Bank  receiver  of  the 
rights,  credits,  property,  etc.,  of  the  partnership  of  Hip  Lung 
Kee  &  Co.,  and  showing  also  an  appeal  bond  executed  by 
Moy  Tong  Koon,  which  name  the  petition  avers  was  an  alias 
of  Moy  Tong  Hoi,  with  a  surety,  which  bond  is  approved  by 
the  clerk  of  the  Circuit  Court.  The  order  appointing  the 
receiver  was  entered  as  above  stated,  August  26,  1907,  and 
the  statute  in  respect  to  appeals  from  interlocutory  orders, 
such  as  the  order  appointing  the  receiver  was,  contains  this 
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provision:  ''Provided,  that  such  appeal  is  taken  within 
thirty  days  from  the  entry  of  such  interlocutory  order  or  de- 
cree, and  is  perfected  in  said  Appellate  Court  within  sixty 
days  from  the  entry  of  such  order  or  decree."  The  last 
clause  of  this  provision,  commencing  "and  is  perfected,"  etc, 
can  only  mean  the  filing  of  the  transcript  of  the  record  of  the 
cause  appealed  in  this  court,  and  the  appellant,  Moy  Tong 
Hoi,  has  until  October  27, 1907,  to  file  such  transcript  The 
appellant  has  not  yet  filed  a  transcript  of  the  record,  and  for 
aught  we  know,  may  never  file  one,  and  if  he  does  not  file  a 
transcript  by  October  27th  next,  the  sole  jurisdiction  left  to 
this  court  will  be  to  dismiss  the  appeal  for  failure  to  file  a 
transcript  in  apt  time,  on  the  filing  of  a  short  record  and  mo- 
tion made  to  dismiss  by  the  proper  party,  and  the  docketing 
the  appeal  here.  In  short,  we  may  never  have  occasion  to 
pass  on  the  merits  of  the  appeal.  The  petition  will  be  de- 
nied. 

Denied. 
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Chicago   Junction   Railway   Company  y.  Louis 
Reinliardt. 

GeiL  No.  1S,659. 

1.  Personal  injtjbieb — who  not  mere  licensee,  A  person  using 
a  highway  which  the  owner,  for  a  great  number  of  years,  has  per- 
mitted the  public  to  use  as  a  public  highway,  Is  not  a  mere  licensee 
to  which  the  owner  of  such  highway  owes  no  other  duty  than  to 
refrain  from  purposely  or  wilfully  Injuring  him. 

2.  Railboads — when  owner  of  tracks  liable  for  negligence  of 
lessee  company.  The  owner  of  tracks  is  liable  for  the  negligence 
of  a  railroad  company  whom  It  has  permitted  to  use  such  tracks. 

3.  Ordinance — validity  of,  requiring  ringing  of  hell.  An  ordi- 
nance Is  yalid  which  requires  the  ringing  of  a  bell  within  the  limits 
of  a  city. 

4.  Contributory  negligence — when  person  driving  upon  railroad 
tracks  guilty  of.  Held,  that  the  plalntlft  in  driving  upon  the  rail- 
road tracks  in  question  in  this  case,  under  the  circumstances  shown 
by  the  evidence,  and  with  his  knowledge  of  the  tracks  and  of  the 
fact  that  a  train  was  liable  to  come  on  one  of  such  tracks  from 
either  direction  at  any  time,  was  guilty  of  such  contributory  negli- 
ligence  as  barred  his  right  to  recover  for  the  Injury  sustained. 

Bakeb,  p.  J.,  dissenting. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Albebt  C.  Babnes,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1907.  Re- 
versed.   Opinion  filed  February  14,  1908. 

Statement  hjr  the  Court.  This  is  an  appeal  by  the 
defendant  from  a  judgment  for  $12,000  recovered  in  an  ac- 
tion on  the  case  for  personal  injuries. 

The  Union  Stock  Yards  &  Transit  Company  is,  and  has 
been  since  18  06,  the  owner  of  the  east  half  of  the  section 
bounded  by  Thirty-ninth  street  on  the  north,  Hakted  street 
on  the  east,  Forty-seventh  street  on  the  south  and  Ashland 
avenue  on  the  west,  in  the  city  of  Chicago.  Through  this 
tract  no  public  street  has  ever  been  dedicated  or  laid  out 
More  than  forty  years  before  the  accident,  the  Stock  Yards 
Company  opened  and  since  has  maintained  midway  between 
Thirty-ninth  and  Forty-seventh  streets  a  road  or  way  known 
as  Exchange  avenue,  from  Halsted  street  to  the  west  line  of 
the  half  section.  At  a  point  some  distance  west  of  Halsted 
street  said  company  erected,  when  Exchange  avenue  was 
opened,  and  since  has  maintained  across  said  avenue,  a  gate 
under  the  control  of  a  gateman.  Pedestrians  were  permit- 
ted to  pass  through  said  gate  and  along  said  Exchange  avenue 
at  any  hour  of  the  day  or  night ;  in  daytime  vehicles,  with 
certain  exceptions,  were  permitted  to  pass;  between  six  p.  m. 
and  six  a.  m.  police  patrol  wagons,  mail  wagons  and  fire  de- 
partment w-agons  and  apparatus  were  permitted  to  pass,  but 
other  vehicles  were  not  permitted  to  pass  without  special  per- 
mission. 

The  Stock  Yards  Company  put  down  and  own  six  rail\^ay 
tracks  crossing  Exchange  avenue,  the  west  track  near  the 
west  line  of  the  half  section  and  the  other  five  tracks  east  of 
said  track  with  the  usual  distance  between  tracks.  These 
tracks  were  in  the  possession  of  defendant,  under  a  lease  from 
the  Stock  Yards  Company,  and  the  Baltimore  and  Ohio  Rail- 
road Company  ran  certain  trains  over  said  tracks,  under  an 
arrangement  with  defendant. 

Plaintiff  was  the  driver  of  a  city  police  patrol  wagon. 
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About  8  o'clock  in  the  evening  his  wagon  was  called  to 
take  an  injured  man  to  his  home,  and  in  the  discharge  of  his 
duty  plaintiff  drove  west  in  Exchange  avenue  from  Halsted 
street,  intending  to  cross  said  railroad  tracks.  When  the 
wagon  reached  the  first  through  track  from  the  east,  it  was 
struck  by  a  Baltimore  and  Ohio  engine  going  north,  and  in 
the  collision  one  of  plaintiff's  legs  was  so  injured  that  ampu- 
tation was  necessary. 

The  cause  was  submitted  to  the  jury  upon  the  first  and  fifth 
counts  of  the  declaration  and  the  plea  of  not  guilty.  The 
first  count  set  up  the  facts  above  stated  as  to  the  leasing  and 
operation  of  said  railroad  tracks,  averred  that  there  was  in 
force  an  ordinance  of  the  city  of  Chicago  requiring  the  ring- 
ing of  the  bell  of  the  engine  at  all  streets  and  public  cross- 
ings in  the  city,  and  another  ordinance  that  provided  that  the 
bell  of  each  locomotive  engine  should  be  rung  continuously 
while  running  in  that  part  of  said  city  where  the  accident 
occurred;  that  the  said  Baltimore  and  Ohio  Railroad  Com- 
pany, in  operating  its  engine  in  approaching  and  crossing 
said  Exchange  avenue,  negligently,  etc.,  failed  to  ring  its  bell, 
whereby  plaintiff,  while  exercising  ordinary  care  in  driving 
over  said  tracks,  was  injured,  etc. 

The  fifth  count  contained  many  of  the  allegations  of  the 
first  count,  but  counted  upon  the  breach,  of  said  company  of 
the  common  law  duty  to  operate  its  trains  with  due  care,  and 
alleged  that  said  company  so  negligently,  etc.,  ran  its  engine 
toward  and  across  said  highway  that  as  a  direct  result  of  its 
negligence  plaintiff,  while  exercising  due  care  for  his  own 
safety,  was  struck  and  injured. 

Winston,  Paynk,  Stbawn  &  Shaw,  for  appellant;  Silas 
H.  Strawn  and  John  D.  Black,  of  counsel. 

James  C.  McShane^  for  appellee. 

Mk.  Pkebiding  Justice  Bakeb  delivered  the  opinion  of 
the  court. 
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We  think  that  the  plaintiff  was  not  a  mere  licensee  to  whom 
defendant  owed  no  duty  except  to  refrain  from  purposely  or 
wantonly  injuring  him.  The  Stock  Yards  Company  had  per- 
mitted the  public  for  forty  years  to  use  Exchange  avenue  as 
a  public  highway  with  certain  restrictions  which  did  not  in- 
clude or  affect  the  use  plaintiff  was  making  of  that  avenue 
when  he  was  injured.  It  constructed  and  for  many  years 
operated  a  railroad  which  crossed  that  avenue.  Great  num- 
bers of  pedestrians  passed  along  said  avenue  over  said  tracks 
at  all  hours  of  the  day  and  night,  and  certain  classes  of 
vehicles,  including  police  patrol  wagons,  were  permitted  to 
pass  along  said  avenue  and  over  said  tracks  at  any  hour  of 
the  night.  We  think  that  the  Stock  Yards  Company  when  it, 
at  the  same  time,  permitted  the  public  to  use  Exchange  ave- 
nue as  a  public  highway  and  ran  engines  and  trains  upon  its 
railroad  tracks  across  said  avenue,  was  bound  to  use  reason- 
able care  in  the  operation  of  its  engines  and  trains  in  ap^ 
proaching  and  crossing  over  said  avenue,  to  avoid  injuring 
persons  who  were  passing  along  said  avenue  over  said  tracks. 
When  it  leased  its  railroad  to  defendant  the  same  duty  rested 
upon  defendant.  Defendant  permitted  the  Baltimore  and 
Ohio  Kailroad  Company  to  run  trains  over  said  railroad,  and 
its  liability  in  this  case  is  the  same  as  it  would  be  if  the  en- 
gine that  struck  plaintiff's  wagon  had  been  run  by  its  own 
servants. 

The  ordinances  set  up  in  the  first  count  of  the  declaration 
and  proved  on  the  trial  are  as  follows:  "The  bell  of  each 
locomotive  engine  shall  be  rung  continuously  while  running 
within  said  city  except"  (in  certain  territory  not  including 
the  crossing  in  question). 

"Every  engineer,  fireman  or  employee  of  any  person,  firm, 
company  or  corporation  owning  or  operating  a  railroad 
within  the  limits  of  the  city  of  Chicago,  in  charge  of  any 
engine,  shall  be  required  to  ring  the  bell  of  the  engine  at  all 
streets  and  public  crossings  within  the  corporate  limits  of  the 
city  of  Chicago." 

That  the  ordinance  requiring  the  ringing  of  a  bell  on  an 
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engine  running  within  the  limits  of  the  city  is  valid  was 
decided  in  I.  C.  K.  R.  Co.  v.  Gilbert,  157  111.,  354, 
where  it  was  said,  p.  367,  that  a  compliance  with  such  or- 
dinance, "would  tend  to  give  notice  of  the  approach  of  an 
engine  on  the  track,  and  notice  of  its  approach  would  tend  to 
the  protection  of  persons  on  or  crossing  such  track." 

In  P.,  C.,  C.  &  St.  L.  Ry.  Co.  v.  Robson,  204  111.,  254, 
the  question  was  presented  whether  an  ordinance  prohibiting 
blowing  off  steam  within  a  certain  distance,  "of  any  street  or 
railroad  crossing^'  applied  to  an  engine  crossing  Laurel  street, 
a  road  or  way  in  the  same  half  section  of  land  owned  by  the 
Stock  Yards  Company,  which  street  had  not  been  dedicated 
as  a  street,  but  was  used  by  all  of  the  employees  of  the  Stock 
Yards  Company  and  those  who  frequented  the  stock  yards 
on  business,  and  it  was  said,  p.  263 :  "The  ordinance  does 
not  use  the  words  ^public  street,'  but  the  word  'street'  *  *  *. 
Although  it  may  have  been  in  a  certain  sense  a  private  street, 
the  traffic  on  it  was  so  great  that  it  was  necessary  to  main- 
tain a  flagman  at  the  crossing  in  question.  Whether  or  not  it 
was  a  public  street  in  such  a  sense,  as  to  make  the  ordinance 
applicable  to  it,  was  a  question  of  fact  largely  for  the  jury. 
(Pittsburg,  Ft.  Wayne  &  Chicago  Ry.  Co.  v.  Callaghan,  157 
111.,  406;  Chicago  &  Alton  Ry.  Co.  v.  O'Neil,  172  111.,  527.) 
The  ordinance  was  designed  for  the  protection  of  life  and 
property,  and  was  as  necessary  at  the  street  in  question, 
whether  public  or  private,  as  it  was  at  any  other  street  or 
crossing  having  the  same  amount  of  traffic." 

The  ordinance  first  quoted  by  its  terms  applied  to  the  en- 
gine in  question.  Whether  the  other  ordinance  applied  was, 
under  the  rule  announced  in  the  case  last  cited,  a  question 
for  the  jury.  Upon  the  question  whether  the  bell  on  the 
engine  was  ringing  as  the  engine  approached  the  crossing,  the 
evidence  was  conflicting  and  we  cannot  say  that  the  finding 
of  the  jury,  implied  from  the  verdict,  that  the  bell  was  not 
ringing,  is  not  sustained  by  the  evidence. 

The  question  whether  the  defendant  was  guilty  of  neg- 
ligence which  directly  contributed  to  plaintiff's  injury  was, 
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we  think,  under  the  evidence,  a  question  of  fact  for  the  jury 
upon  which  their  verdict  must  be  held  conclusive. 

Exchange  avenue  is  thirty  to  forty  feet  wide.  East  of  the 
tracks  on  the  south  side  of  the  avenue  was,  at  time  of  the 
accident,  a  two  story  building  called  the  Government  build- 
ing. From  the  northwest  comer  of  this  building  to  the  east 
rail  of  the  track  on  which  the  engine  in  question  ran  was, 
according  to  the  testimony  of  plaintiff,  who  made  his  meas- 
urements after  the  Government  building  had  been  removed, 
fourteen  feet  and  eight  inches,  and  according  to  the  testimony 
of  a  witness  called  by  defendant  who  testified  that  he  had 
made  his  measurements  the  day  after  the  accident,  nineteen 
feet  two  inches.  West  of  the  southwest  comer  of  the  Govern- 
ment building  there  were  five  tracks  which  bore  slightly  to 
the  west  as  they  ran  north.  About  twenty-five  feet  south  of 
Exchange  avenue  a  lead  track  left  the  east  main  track  and 
bore  slightly  to  the  east  as  it  ran  north.  The  engine  in  ques- 
tion ran  across  Exchange  avenue  on  said  cast  main  track. 
At  the  south  line  of  said  avenue  one  rail  of  said  lead  track 
was  east  of  the  east  rail  of  the  east  main  track,  and  at  the 
north  line  of  said  avenue  both  rails  of  said  lead  track  were 
east  of  the  east  main  track.  At  a  point  about  twenty-five  feet 
north  of  Exchange  avenue  a  track  left  said  east  main  track, 
curving  to  the  west  as  it  ran  north  and  running  into  the  track 
next  west  about  one  hundred  and  sixty  feet  north  of  Exchange 
avenue.  On  the  north  side  of  said  avenue  was  a  shed,  the 
west  side  of  which  was  about  ten  feet  east  of  the  east  rail  of 
said  lead  track.  Partly  in  front  of  this  shed  in  Exchange 
avenue  was  a  flagman's  shanty  about  eight  feet  square.  The 
east  side  of  said  shanty  was  directly  north  of  the  west  end  of 
the  Government  building.  As  plaintiff  approached  the  cross- 
ing his  view  to  the  south  was  obstructed  by  the  Government 
building  and  his  view  to  the  north  by  the  shed  and  the  flag- 
man's shanty. 

Plaintiff  testified  that  he  had  often  passed  over  the  cross- 
ing at  night  as  well  as  in  the  daytime ;  that  he  knew  how  the 
tracks  ran ;  that  he  had  often  seen  trains  pass  over  the  cross- 
ing and  knew  this  was  likely  to  occur  at  any  time;  that  he 
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was  driving  at  a  fast  walk  near  the  middle  of  Exchange  ave- 
nue and  fifteen  or  twenty  feet  north  from  the  Government 
building:  "when  I  was  approaching  the  tracks  I  was  looking 
and  listening'* ;  that  he  heard  no  bell  or  train ;  that  he  looked 
south  as  far  as  he  could  when  he  was  six  to  ten  feet  east  of 
the  west  line  of  the  Government  building  and  neither  saw  nor 
heard  anything;  that  he  then  looked  to  the  north  and  again 
to  the  south  when  his  horses  were  about  on  the  track,  and 
then  saw  the  train  coming  from  the  south,  but  it  was  so  close 
to  him  that  it  immediately  struck  his  wagon  and  he  was 
thrown  out  and  injured. 

The  only  direct  testimony  as  to  the  speed  of  the  train  was 
that  it  was  running  at  the  rate  of  five  or  six  miles  per  hour, 
but  appellee's  contention,  based  upon  circumstantial  evidence, 
is  that  its  speed  was  ten  miles  per  hour. 

The  conclusion  reached  by  the  majority  of  the  court  is,  that 
the  plaintiff,  in  driving  upon  the  track  in  question,  under  the 
circumstances  shown  by  the  evidence  and  with  his  knowledge 
of  the  tracks  and  of  the  fact  that  a  train  was  liable  to  come  on 
one  of  said  tracks  from  either  direction  at  any  time,  was 
guilty  of  such  contributory  negligence  as  bars  his  right  to  re- 
cover for  injuries  he  sustained. 

In  this  conclusion  the  writer  of  this  opinion  is  unable  to 
concur.  No  doubt  the  engine  might  have  been  seen  by  plain- 
tiflF  before  he  drove  on  the  track  and  seen  in  time  to  permit 
him  to  stop  his  team  before  it  went  upon  the  track.  But  it 
is  not  contended  that  this  fact  alone  is  conclusive  upon  the 
question  of  his  contributory  negligence.  In  Chicago  City 
Ry.  Co.  V.  Fennimore,  199  111.,  9,  it  was  said,  p.  16:  "It 
has  often  been  held  by  this  court  that  it  is  not  evidence  of 
negligence  per  se  that  a  person  does  not  stop  and  look  before 
crossing  the  track  of  a  railroad,  and  it  has  boen  held  a  ques- 
tion for  the  jury  whether  the  failure  to  stop  and  look  is  or  is 
not  negligence." 

That  where  a  plaintiff  has  judgment  for  injuries  sus- 
tained by  him  by  being  struck  by  a  car  or  engine  and  such 
judgment  is  brought  before  this  court  for  review,  the  facts 
and  circumstances  shown  by  the  evidence  in  the  record  may 
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80  clearly  show  that  the  failure  of  the  plaintiff  to  look  in  the 
direction  from  which  the  car  or  engine  was  coming  and  to  see 
such  car  or  engine  before  going  upon  the  track,  constituted 
and  was  such  contributory  negligence  on  his  part  as  to  make  it 
the  duty  of  the  court,  notwithstanding  the  verdict  and  judg- 
ment, to  find  as  a  fact  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  has  been  often  held  by  this  court  and 
the  other  Appellate  Courts  of  this  State.  The  question  in 
such  a  case  is,  whether  the  conclusion  of  the  jury,  that  the 
plaintiff  exercised  reasonable  care  for  his  own  safety,  is  one 
they  might  fairly  and  reasonably  reach  from  the  evidence. 

In  this  case,  so  far  as  is  shown  by  the  evidence,  a  train  was 
liable  to  cross  at  any  time  from  either  direction  on  any  track ; 
was  as  liable  to  come  from  the  north  on  the  lead  track,  the 
east  rail  of  which  was  ten  feet  west  of  the  shed  and  about  six 
feet  west  of  the  flagman's  shanty,  as  from  the  south  on  the 
east  main  track,  the  track  on  which  it  came,  the  east  rail  of 
which,  according  to  appellant's  contention,  was  nineteen  feet 
and  two  inches  west  of  the  Government  building  and  was 
twelve  or  fourteen  feet  west  of  the  flagman's  shanty.  When 
plaintiff  was  far  enough  west  so  that  his  view  of  the  lead 
track  to  the  north  was  unobstructed  by  the  flagman's  shanty, 
he  again  looked  to  the  south,  but  his  team  was  then  going 
upon  the  east  main  track  and  the  engine  was  so  near  that  the 
collision  could  not  be  avoided.  He  testified  that  he  heard  no 
bell  and,  as  has  been  said,  the  jury  was  warranted  in  finding 
from  the  evidence  that  the  engine  bell  was  not  ringing. 
Plaintiff  testified  that  he  looked  south  when  he  was  from  six 
to  ten  feet  east  of  the  west  end  of  the  Government  building ; 
the  west  end  of  the  flagman's  shanty  was  eight  feet  west  of 
the  west  end  of  the  Government  building,  and  plaintiff,  ac- 
cording to  his  testimony,  drove  from  fourteen  to  eighteen 
feet  from  the  time  he  first  looked  to  the  southward  until  he 
looked  in  that  direction  a  second  time.  Whether,  with  the 
bell  on  the  engine  not  ringing,  it  was  negligence  on  his  part 
not  to  look  to  the  southward  between  the  first  time  he  looked 
and  the  second  time  he  looked  in  that  direction  was,  in  the 
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opinion  of  the  writer,  a  question  for  the  jury  upon  which 
their  verdict  should  be  held  conclusive. 

The  judgment  of  the  Superior  Court  will  be  reversed  with 
a  finding  of  facta. 

Reversed  with  a  finding  of  facts. 

Mb.  Pbesibino  Justice  Bakek  dissenting. 


Marlon  J.  Lavery^  Appellee^  v.  Jennie  C.  Hntehln- 
6on^  Appellant. 

Gen.  Ko.  lifilt. 

1.  DowxB — when  gross  sum  may  he  awarded  in  lieu  of.  Held, 
doubtful  whether  a  gross  sum  may  be  allowed  In  lieu  of  dower  with- 
out the  consent  of  all  parties  In  Interest 

2.  DowEB — how  right  to  assignment  of,  will  he  enforced.  The 
right  to  have  dower  assigned  can  only  be  enforced  In  a  court  of 
equity  In  a  proceeding  to  which  all  parties  In  Interest  are  parties. 

Bin  for  Injunction.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  In  the 
Branch  Appellate  Court  at  the  October  term,  1907.  Affirmed.  Opin- 
ion filed  February  14.  1908.    Rehearing  denied  February  29,  1908. 

Fred.  A.  Bangs,  for  appellant. 

Paddock,  Fueness,  Clarkson  &  Eutter,  for  appellee. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  one  of  the  defendants  from  an 
interlocutory  order  for  a  temporary  injunction  entered  upon 
a  bill  in  which  appellee  here  was  complainant. 

The  bill  avers  that  September  14,  1888,  Charles  G.  Hutch- 
inson conveyed  by  warranty  deed  a  certain  part  of  a  certain 
lot  in  Chicago  to  which  complainant  has  since  acquired  title 
in  fee  by  warranty  deed  from  one  of  Hutchinson's  remote 
grantees ;  that  in  a  suit  for  separate  maintenance  brought  by 
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appellant  against  said  Hutchinson,  a  decree  was  entered  find- 
ing that  said  Hutchinson  and  appellant  were  married  in 
April,  1875,  and  thereafter  lived  together  as  husband  and 
wife;  that  in  January,  1907,  a  certain  railway  company  be- 
gan proceedings  in  the  Superior  Court  of  Cook  county,  under 
the  Eminent  Domain  Act  to  ascertain  the  compensation  to 
be  paid  for  said  premises,  to  which  proceedings  complainant 
was  made  a  defendant;  that  February  27,  1907,  said  Charles 
G.  Hutchinson  died;  that  September  12,  1907,  appellant 
filed  in  said  proceeding  her  cross  petition,  alleging  that  she 
was  the  wife  of  said  Charles  G.  Hutchinson ;  that  he  had  died 
and  claiming  dower  in  said  premises ;  that  before  said  cross 
petition  was  filed  complainant  had  agreed  with  said  railway 
company  that  $55,000  was  just  compensation  for  said  prem- 
ises; that  after  the  filing  of  said  cross  petition  complainant 
agreed  with  said  company  that  said  sum  of  $55,000  should 
also  stand  as  just  compensation  for  the  dower  estate  of  ap- 
pellant ;  that  said  sum  as  just  compensation  was  also  agreed 
to  by  appellant ;  that  it  was  agreed  between  said  company  and 
complainant  that  from  said  sum  of  $55,000  said  company 
should  retain  $12,500,  and  that  the  same  should  be  put  in 
escrow  with  the  Northern  Trust  Company,  with  which  to  pro- 
vide for  the  satisfaction  of  the  dower  of  appellant;  that  pur- 
suant to  said  agreement  said  Trust  Company  received  said 
sum  from  said  railway  company  and  still  holds  the  same  for 
the  purpose  of  satisfying  said  estate  of  dower  when  the 
amount  thereof  shall  be  legally  ascertained  and  fixed ;  that  an 
order  was  entered  in  said  condemnation  proceeding,  adjudg- 
ing that  appellant  was  entitled  to  dower  in  said  real  estate, 
but  reserving  the  question  of  the  value  of  said  dower  estate 
for  future  consideration. 

The  court  afterwards  fixed  Xovember  2,  1907,  as  the  day 
for  fixing  the  value  of  said  dower  estate,  and  November  1 
this  bill  was  filed  and  the  order  for  an  injunction  entered. 
The  bill  also  avers  that  said  Charles  G.  Hutchinson  died 
seized  of  real  estate  in  Cook  county  of  the  value  of  $130,000, 
and  personal  estate  of  the  value  of  $190,000.  The  executor 
of  the  will  of  said  Charles  G.  Hutchinson,  his  heirs,  and  the 
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legatees  and  devisees  under  his  will  are  also  made  defendants 
to  the  bill. 

The  prayer  of  the  bill  is  that  the  value  of  the  dower  estate 
of  appellant  in  said  premises  may  be  determined,  that  said 
premises  and  the  just  compensation  standing  in  lieu  thereof 
may  be  relieved  from  any  and  all  charge  of  said  dower,  and 
the  amount  thereof  made  a  charge  upon  the  lands  of  which 
said  Hutchinson  died  seized,  or  on  his  personal  estate,  or  on 
both  his  lands  and  personal  estate ;  that  said  trust  company 
be  ordered  to  pay  to  complainant  said  sum  of  $12,500 ;  that 
appellant  be  enjoined  from  further  prosecuting  her  cross 
petition  and  from  further  prosecuting  her  claim  for  dower 
otherwise  than  in  said  cause. 

The  order  appealed  from  restrains  appellant  from  further 
prosecuting  her  said  cross  petition  in  the  Superior  Court,  and 
from  prosecuting  her  claim  except  in  said  cause,  and  from 
assigning  or  conveying  her  said  estate  or  claim  for  dower. 

Our  Dower  Act  gives  to  appellant  here  the  right  to  file  a 
petition  in  chancery  to  have  her  dower  assigned  against  the 
heirs  or  devisees  of  Charles  G.  Hutchinson  and  ^11  other  per- 
sons having  any  interest  in  any  premises  in  which  she  claims 
dower.  It  also  provides  that  the  heirs  "or  any  other  person 
interested  in  lands,  tenements  or  hereditaments  may  also  peti- 
tion the  court  to  have  dower  assigned  to  the  person  entitled 
thereto";  and  it  further  provides  that  dower  "need  not  be 
assigned  in  each  tract  separately,  but  may  be  allotted  in  a 
body  out  of  one  or  more  tracts  of  land,  when  the  same  can  be 
done  without  prejudice  to  the  interests  of  any  person  inter- 
ested in  the  premises." 

The  court  in  the  condemnation  suit  had  only  the  authority 
conferred  by  the  statute.  It  had  before  it  only  appellant 
and  appellee.  The  personal  representatives  and  heirs  of 
Charles  G.  Hutchinson  are  interested  as  well  as  appellant  and 
appellee  in  the  question  whether  appellant  shall  be  awarded 
a  gross  sum  as  and  for  her  dower  in  the  lands  taken  by  the 
railway  company,  for  they  are  bound  by  the  covenants  in  his 
deed.  In  the  condemnation  suit  the  court  must  either  award 
appellant  a  gross  sum,  or  order  that  a  certain  sum  be  paid 
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her  each  year  as  an  allowance  in  lieu  of  dower,  and  cause  the 
same  to  be  secured  to  appellant,  either  out  of  the  money  de- 
posited with  the  Trust  Company  or  in  some  other  manner. 
It  is,  to  say  the  least,  doubtful  whether  a  gross  sum  may  be 
awarded  without  the  consent  of  all  parties  in  interest.  As 
was  said  in  Bonner  v.  Peterson,  44  111.,  255-259,  *^We  can 
imagine  nothing  more  uncertain  than  the  present  value  of  a 
widow's  life  estate  in  real  estate  or  in  a  fund." 

If  in  the  condemnation  suit  an  order  shall  be  made  that 
a  gross  sum  be  paid  appellant  as  the  value  of  her  dower, 
such  order  w411  not  be  binding  upon  the  heirs  of  Charles  G. 
Hutchinson,  for  they  are  not  parties  to  that  -proceeding. 
If  a  certain  sum  is  ordered  to  be  paid  to  her  yearly,  appellee 
must  sue  on  their  covenants  of  warranty  for  each  sum  so  paid. 

Upon  the  facts  stated  in  the  bill  complainant  has,  we 
think,  an  adequate  right,  if  not  inconsistent  with  the  rights 
of  appellant  as  widow  of  Charles  G.  Hutchinson,  to  have  her 
dower  assigned  in  lands  of  which  her  husband  died  seized. 
Longshore  v.  Longshore,  200  111.,  470 ;  Richmond  v.  Harris, 
102  Ky.,  389 ;  Wood  v.  Keyes,  6  Paige,  478.  This  right  can 
be  enforced  only  in  a  court  of  equity  in  a  proper  proceeding 
to  which  all  the  parties  in  interest  are  parties.  The  injunc- 
tion in  effect  only  restrains  appellant  from  proceeding  to  en- 
force her  right  of  dower  elsewhere  than  in  a  court  of  equity. 
If  it  be  conceded  that  complainant's  right  could  not  have 
been  prejudiced  by  giving  notice  of  the  application,  still,  in 
view  of  the  nature  and  effect  of  the  injunction  that  was  oiv 
dered  and  issued,  we  do  not  think  that  the  order  appealed 
from  should  be  reversed  for  that  reason  alone. 

The  order  will  be  affirmed. 

A'lJirmed. 
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Chicago  Federation  of  Musicians  Local  No.  10  t.  Amer- 
ican Musicians  Union  of  North  America  et  ai. 

Gen.  No.  1S^2L 

IxjuNcnoN — what  violation  of,  restraining  interference  with  labor 
organization.  An  injunction  which  restrains  one  labor  organization 
from  interfering  with  the  employes  of  another,  is  violated  by 
an  act  which  has  for  its  purpose  and  eftect  such  interference;  and 
the  fact  that  the  act  in  question  may  have  been  made  under  the 
guise  of  enforcing  the  rules  and  regulations  of  a  voluntary  associa- 
tion is  not  material. 

Contempt  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  O.  Windes,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  February  14,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
decree  of  the  Circuit  Court  adjudging  appellant,  its  presi- 
dent and  secretary,  guilty  of  contempt.  Each  of  these  par- 
ties is  charged  with  violation  of  an  injunction  which  re- 
strained them  from  interfering  with  members  of  the  appellee 
organization,  threatening  their  employers  or  would-be  em- 
ployers with  the  hostilty  of  labor  unions  and  from  obstruct- 
ing them  in  obtaining  or  retaining  employment  as  musicians. 
The  order  granting  said  injunction  has  been  affirmed  (Docket 
Xumber  13,352),  and  the  opinion  filed  in  that  cause  contains 
a  statement  of  material  facts  upon  which  the  decree  therein 
is  based. 

Some  months  after  the  entry  of  the  injunction  order  ap- 
pellees filed  a  petition  in  the  Circuit  Court  in  which,  among 
other  things,  it  is  alleged  that  appellant,  its  president  and 
secretary,  have  hindered,  obstructed  and  interfered  with  peti- 
tioners in  the  performance  of  their  duties  as  musicians,  that 
Joseph  P.  Winkler,  president  of  appellant,  and  B.  C.  Dillon, 
secretary,  with  others  have  attempted  by  threats,  intimida- 
tion and  persuasion  to  compel  employers  of  petitioners  and 
their  associates  to  refuse  to  retain  petitioners  and  their  aa- 
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sociatea  or  any  of  them  in  their  employ  as  musicians  and  are 
now  preventing  and  attempting  in  like  manner  to  prevent 
petitioners  and  other  members  of  appellees'  organization 
from  obtaining  employment  as  musicians;  that  to  this  end 
said  parties  are  combining  and  conspiring  to  restrain  and  pre- 
vent persons  employing  or  desiring  to  employ  petitioners  or 
their  fellow  associates  from  so  doing,  and  are  so  conducting 
themselves  as  to  intimidate  and  frighten  employers  of  peti- 
tioners and  their  associates. 

The  petition  further  sets  forth  that  on  August  5,  1906, 
an  orchestra  composed  of  members  of  the  American  Musi- 
cians Union,  appellees  herein,  was  employed  at  the  Alhambra 
Theatre  in  Chicago  assisting  the  actors  therein  to  present 
a  play  called  "The  Cow  Boy  Girl" ;  that  one  II.  E.  Sigman, 
a  member  of  the  appellant  Union,  was  employed  at  said 
theatre  at  that  time  as  musical  director  of  said  play,  whose 
duty  it  was  under  his  contract  to  travel  with  and  assist  said 
actors  in  presenting  said  play;  that  said  Winkler  upon  Au- 
gust 5th  came  into  said  theatre  where  said  orchestra  and 
company  were  rehearsing  and  ordered  Sigman  to  leave  the 
theatre,  representing  that  said  theatre  was  employing  non- 
union musicians  who  were  members  of  the  American  Musi- 
cians Union ;  that  Winkler  was  told  by  Sigman  that  the  com- 
pany could  not  proceed  without  him  and  that  he,  Sigman, 
must  remain.  It  is  alleged  that  said  Winkler  thereupon 
preferred  charges  against  Sigman  with  the  appellant  Union 
and,  upon  August  7th,  the  appellant  organization  by  its 
Secretary  Dillon  caused  notice  to  be  given  Sigman  to  appear 
before  its  directors  to  answer  said  charges ;  that  Sigman  was 
fined  for  playing  at  said  tlieatre  and  thereby  induced  to  leave 
his  employment  at  said  theatre;  all  of  which  it  is  alleged 
was  done  for  the  wrongful  purpose  of  causing  trouble  and 
inconvenience  to  the  managers  of  the  theatre  who  were  em- 
ployers of  members  of  the  petitioners,  the  American  Musi- 
cians Union,  and  to  the  members  of  said  Union  and  cause 
such  members  to  be  discharged  by  the  managers  of  the 
theatre. 

Affidavits  were  filed  in  support  of  the  averments  of  the  pe- 
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tition  and  upon  hearing  the  appellant,  Chicago  Federation 
of  Musicians,  the  said  Winkler,  its  president,  and  the  said 
Dillon,  its  secretary,  were  each  adjudged  in  contempt  of 
court  and  respectively  fined. 

The  decree  finds  that  with  knowledge  of  the  said  injunc- 
tion then  in  force,  said  defendants,  the  Cliicago  Federation 
of  Musicians,  Joseph  F.  Winkler,  its  president,  and  B.  C, 
Dillon,  its  secretary,  under  pretense  of  enforcing  a  by-law 
of  the  appellant  Chicago  Federation  of  Musicians,  which 
provides  that  no  member  shall  render  services  at  any  function, 
public  or  private,  except  parades  of  the  State  militia,  unless 
all  bands  or  orchestras  performing  at  said  function  are  com- 
posed of  members  in  good  standing  of  the  Chicago  Federation 
of  Musicians,  hindered  and  prevented  said  Sigman  from  con- 
tinuing his  employment  at  said  theatre  for  the  express  pur- 
pose of  interfering  with  the  employment  of  members  of  the 
petitioners'  organization  and  in  violation  of  the  injunction. 
It  is  further  found  that  the  acts  of  appellant  were  wilfully 
done  with  full  knowledge  of  the  injunction  for  the  purpose 
of  interfering  with  the  employment  of  the  petitioners,  and 
for  the  unwarranted  purpose  of  preventing  them  from  freely 
engaging  in  their  profession  as  musicians  at  said  theatre. 
The  decree  adjudges  appellant  guilty  of  contempt  for  violation 
of  the  injunction  and  imposes  a  fine  of  three  hundred  dollars. 

The  court  finds  as  to  said  Winkler  that  he  aided  and 
abetted,  by  the  coercive  means  of  assessing  a  fine,  in  hinder- 
ing and  preventing  Sigman  from  continuing  in  his  said  em- 
ployment and  for  the  express  purpose  of  interfering  with  the 
employment  of  members  of  complainant  organization  who 
composed  said  orchestra  at  said  theatre,  in  violation  of  said 
injunction.  He  is  accordingly  adjudged  guilty  of  contempt 
and  fined  the  sum  of  two  hundred  dollars. 

A  like  finding  is  made  as  to  said  B.  C.  Dillon,  who  is  fined 
fifty  dollars. 

Appellant,  Winkler,  its  president,  and  Dillon,  its  secre- 
tary, prosecute  their  separate  appeals.  The  facts  and  the 
arguments  of  counsel  are  substantially  alike  in  each  case 
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and  what  is  said  in  one  is  in  substance  applicable  to  the 
others. 

Whitfield  &  Whitfield,  for  appellant. 

A.  C.  Allen,  for  appellees. 

Me.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  urged  in  behalf  of  appellant,  the  Chicago  Federation 
of  Musicians,  that  its  act  in  fining  Sigman  was  lawful,  and 
was  done  for  the  purpose  of  benefiting  its  membership,  not 
for  the  wanton  purpose  of  injuring  appellees  or  their  em- 
plovers,  and  that  tribunals  of  voluntary  organizations  have 
power  to  discipline  their  members.  The  evidence,  however, 
does  not  sustain  the  contention  that  the  fine  imposed  upon 
Sigman  in  view  of  the  manner  in  which  it  was  done  was  not 
for  the  wanton  purpose  of  injuring  appellees  and  their  em- 
ployers, in  violation  of  the  injunction.  If  such  was  its  pur- 
pose, then  it  is  not  material  that  appellant  may  have  power 
to  discipline  its  members,  nor  that  it  may  have  had  power 
to  impose  upon  Sigman  the  fine  in  question,  at  a  proper 
time  and  in  a  proper  manner.  There  is  evidence  not  dis- 
puted tending  to  show  acts  on  the  part  of  appellant's  officers 
and  agents  which  are  only  explainable  on  the  theory  of  an 
ulterior  and  more  far  reaching  purpose  than  merely  to  bene- 
fit its  own  members.  It  appears  that  Sigman  was  employed 
as  musical  director  for  the  company  which  was  giving  the 
play  called  "The  Cow  Boy  Girl"  at  the  Alhambra  Theatre, 
that  he  was  the  only  person  who  then  had  "sufficient  knowl- 
edge of  the  play  to  rehearse  the  company  and  act  as  musical 
director,"  and  that  interference  w^ith  him  at  that  time,  pre- 
venting him  from  doing  the  work  for  which  he  was  em- 
ployed, would  make  it  impossible  for  the  company  to  proceed 
with  its  performance,  and  would  cause  considerable  loss.  It 
would  cause  Sigman  to  lose  his  position,  but  its  effect  upon 
his  fortunes  is  not  now  material.  On  the  5th  of  August, 
while  the  play  in  question  was  being  presented,  appellant's 
president  Winkler  came  into  the  theatre  while  the  company 
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was  engaged  in  rehearsing  and  ordered  Sigman  to  leave.     It 
Avas  explained  to  him  by  Sigman,  who  was  a  member  of  the 
American   Federation   of   Musicians  with  which   appellant 
is  connected,  that  for  Sigman  to  leave  would  stop  the  per- 
formance.    Winkler  said  to  Sigman,  "We  can't  allow  you  to 
play  here.     This  is  a  non-union  house.     This  house  is  on 
the  unfair  list."     Sigman  replied,  referring  to  the  orchestra 
employed  at  the  Alhambra  Theatre,  who  are  members  of  the 
appellee   American   Musicians    Union,    "Why,    these   musi- 
cians are  union  men" ;  to  which  Winkler  replied,  "Xo  they 
are  not,"  and  then  told  Sigman,  "These  people  have  an  in- 
junction to  play  here."     When  told  that  the  play  could  not 
go  on  unless  Sigman  continued,  Winkler  replied,  "That  don't 
make  any  difference,  we  won't  allow  you  to  play  here."     Tlie 
manager  of  the  theatre  states  that  Winkler  said  to  him,  "This 
man  Sigman  cannot  play  or  lead,  or  direct  the  music  in  this 
house  with  these  other  musicians;  they  don't  belong  to  the 
American   Federation  of  Musicians."     The  manager  said, 
"They  are  union  men,  are  they  not?"     Winkler  said,  "We 
don't  recognize  them  and  this  man  Sigman  can't  play  here  if 
they  play  and  this  house  is  on  the  unfair  list  and  we  won't 
allow  him  to  play  here.     lie  knows  he  can't  play  here  with 
these  fellows."     Winkler  was  then  told  by  the  manager  that 
without    Sigman   the  presentation   of  the  play   which  was 
booked  for  that  afternoon  could  not  go  on.     Sigman  appar- 
ently did  go  on  with  the  play  on  that  occasion,  but  on  the 
10th  of  August  following  he  came  to  the  theatre  before  the 
matinee  of  that  day  and  told  the  members  of  the  orchestra 
who   were   members   of  the   appellee   organization   that  he 
could  not  play  with  them  any  more,  that  "They  won't  let 
me.     They  have  fined  me  twenty  dollars  and  the  manager  has 
paid  my  fine."     At  the  time  Winkler  interfered  at  the  theatre 
there  was  a  delay  in  the  rehearsal  of  twenty  or  thirty  min- 
utes and  the  attention  of  all  was  directed  to  Winkler's  pres- 
ence and  interference.  This  evidence  is  not  denied.    It  tends 
to  show  that  Winkler  knew  of  an  injunction  in  favor  of  ap- 
pellees; that  his  object  as  an  officer  and  agent  of  appellant 
was  to  compel  the  operators  of  the  theatre  to  discharge  the 
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members  of  the  orchestra  belonging  to  the  American  Musi- 
cians Union ;  that  to  effect  this  object  he  endeavored  to  pre- 
vent the  play  from  proceeding,  knowing  that  without  Sigman 
the  performance  announced  for  that  day  could  not  go  on, 
and  that  to  stop  the  performance  announced  would  be  in- 
jurious to  the  theatre  and  the  company  of  actors  engaged 
there;  that  the  reason  given  for  his  conduct  was  that  the 
theatre*  was  on  the  unfair  list  because  it  employed  in  its 
orchestra  members  of  the  appellee's  organization;  that  by 
means  of  the  fine  imposed  on  Sigman,  appellant  did  compel 
Sigman  to  abandon  his  emplovment;  and  that  the  fine  was 
paid  not  by  Sigman  but  by  the  managor. 

It  appears  further  that  subsequently  one  of  the  managers 
and  owners  of  the  theatre  was  called  on  by  several  parties, 
one  of  whom  was  president  of  the  Chicago  Federation  of 
Labor,  another  was  president  of  the  American  Federation 
of  Musicians,  and  the  others  were  Winkler,  president,  and 
Dillon,  secretary  of  the  Chicago  Federation  of  Mu- 
sicians, appellant  herein.  After  a  conference  which  it  is 
not  now  necessary  further  to  allude  to,  the  visitors  left  with 
the  threat  to  put  the  theatre  *^on  the  imfair  list"  because  it 
employed  members  of  the  appellee  organization. 

The  evidence,  we  think,  establishes  beyond  controversy 
that  appellant,  as  well  as  its  oflicers  who  have  also  appealed, 
were  violating  the  injunction  then  in  force.  It  is  said  this 
is  a  controversy  between  opposing  union  labor  organizations 
and  not  between  a  labor  union  and  employees.  The  prin- 
ciples applicable  are  the  same  in  either  case.  Xor  does  the 
injunction  deprive  appellant  organization,  as  its  eoimsel  con- 
tend that  it  does,  of  the  power  to  discipline  its  own  members. 
The  grounds  upon  which  the  decree  fining  appellant  for  con- 
tempt rest,  in  no  way  touch  upon  the  power  to  discipline 
Sigman  or  any  other  member  of  this  or  any  other  labor 
union  for  violation  of  any  valid  rules  of  such  organizations. 
The  interference  and  intimidation  disclosed  by  the  imcon- 
tradictrd  evidence  was  and  is  unlawful  and  a  violation  of 
the  injunction.  As  was  said  in  the  opinion  of  this  court 
upon  the  original   injunction:   "The  real  purpose  of  such 
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acts  was  to  drive  out  of  business  musicians  not  connected 
with  the  union  labor  organization  with  which  the  appellant 
Federation  is  affiliated;  in  other  words,  thoso  whom  it 
chooses  to  regard  as  non-union  men."  Acts  of  this  characler 
by  appellant  cannot  be  justified  under  cover  of  a  pretense 
that  they  are  done  merely  to  discipline  its  own  members, 
when  as  here  disclosed  beyond  legitimate  controversy, 
the  real  purpose  of  appellant  was  to  drive  appellees  out  of 
employment  and  to  this  end  to  injure  tluir  employers.  In 
Boutwell  v.  Marr,  42  Atlantic  Eep.,  GOT  (43  L.  li.  A.  SOS- 
SOS),  it  w^as  said  by  the  Vermont  court,  *'lt  is  clear  that  the 
law  cannot  concede  to  organizations  of  this  character  the 
powers  and  immunities  claimed  for  their  associations  by 
these  defendants  and  retain  its  own  power  to  protect  the 
individual  citizen  in  the  free  enjoyment  of  his  capital  or 
labor."  In  the  same  case  it  is  said:  "Without  undertak- 
ing to  designate  with  precision  the  lawful  limit  of  organized 
effort,  it  may  safely  be  affirmed  that  when  the  will  of  the 
majority  of  an  organized  body,  in  matters  involving  the 
rights  of  outside  parties,  is  enforced  upon  its  members  by 
means  of  fines  and  penalties,  the  situation  is  essentially  the 
same  as  when  unity  of  action  is  secured  amongst  unorganized 
individuals  by  threats  and  intimidations."  A  fine  impo-ed 
upon  a  member  of  a  voluntary  organization  for  purposes  of 
discipline  may  be  perfectly  proper  and  lawful;  but  a  fine 
imposed  upon  such  member  for  the  purpose  of  coercing  him 
into  injuring  another  in  person  or  property  or  compelling 
him  to  do  a  criminal  act  would  be  neither.  It  would  be 
as  said  in  Toledo  A.  A.  &  X.  il.  Ry.  Co.  v.  Penn.  Co.  et  ah, 
54  Fed.  Rep.,  730,  "a  criminal  conspiracy  against  the  laws 
of  their  country."  The  fact  that  such  tine  imposed  upon 
its  own  members  might  be  entirely  lawful  and  just,  when  so 
imposed  for  a  lawful  purpose,  cannot  justify  its  infliction 
for  a  wrongful  purpose  in  violation  of  a  restraining  order 
of  court. 

Finding  no  error  in  the  record,  the  decree  of  the  Circuit 
Court  must  be  affirmed. 

Afjfirmed, 
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B.  C.  Dillon  Y.  American  Musicians  Union  of  North 
America  et  aL 

Gen.  No.  13,6^ 

This  case  is  controlled  by  the  decision  in  Chicago  Federation  of 
Musicians  v.  American  Federation  of  Musicians,  ante,  p  65. 

Contempt  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Winoes,  Judge,  presiding.  Heard  In 
the  Branch  Appellate  Court  at  the  March  term,  1907.  Af&rmed. 
Opinion  filed  February  14,  1908. 

Whitfield  &  Wkitfield,  for  appellant. 

A.  C.  Allen,  for  appellees. 

Mr.  Justice  Fbeeman:  The  decree  in  this  case  is  af- 
firmed for  reason  stated  in  our  opinion  filed  in  Chicago 
Federation  of  Musicians  v.  American  Musicians  Union  of 
Xorth  America,  ante,  p.  65. 

Affirmed. 


Joseph  F.  Winkler  y.  American  Musicians  Union 
of  North  America. 

Gen.  Xo.  13,623. 

This  case  is  controlled  by  the  decision  in  Chicago  Federation  of 
Musicians  v.  American  Federation  of  Musicians,  ante,  p.  65. 

Contempt  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1907.  Affirmed. 
Opinion  filed  February  14,  1908. 

Whitfiet,d  &  Whitfield^  for  appellant. 

A.  C.  Allen,  for  appellees. 

Mr.  Justice  Fbeeman:     The  decree  in  this  case  is  af- 
finned  for  reasons  stated  in  the  opinion  of  this  court  filed 
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in  Chicago  Federation  of  Musicians  v.  American  Federation 
of  Musicians,  ante,  p.  65. 

Affiimed. 


Will  J.  Block  Amusement  Company  et  al.  y.  Paul 
T.  Case. 

Gen.  No.  lS/{28. 

Appeals  and  ebbobs — what  essential  to  jurisdiction  of  appeal 
taken  from  justice  of  peace.  The  transcript  of  the  justice  is  essen- 
tial to  the  jurisdiction  of  the  Circuit  Court  to  hear  and  determine 
an  appeal  taken  from  such  justice. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Charles  M.  Walkeb,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1907.    Reversed  and  remanded.    Opinion  filed  February  14,  1908. 

Statement  by  the  Court.  Appellee  recovered  a  judg- 
ment for  $56.50  in  the  Circuit  Court  on  an  appeal  from  the 
judgment  of  a  justice  of  the  peace.  When  such  appeal  was 
taken  an  appeal  bond  in  the  usual  form  was  filed  in  the 
office  of  the  Clerk  of  the  Circuit  Court  which  recites  in 
substance  that  appellants  are  held  and  firmly  bound  to  ap- 
pellee in  the  penal  sum  of  $100,  the  condition  being  that 
whereas  appellee  recovered  a  judgment  before  the  justice 
against  appellants  for  the  sum  of  $56.00  and  appellants 
have  appealed  to  the  Circuit  Court  from  such  judgment,  if 
appellants  shall  prosecute  the  appeal  with  effect  or  other- 
wise pay  the  judgment  the  obligation  shall  be  void.  There- 
upon a  writ  of  supersedeas  issued  to  the  justice,  which 
was  returned  by  the  sheriff  duly  served  on  the  justice.  Ap- 
pellee thereafter  entered  his  appearance,  and  subsequently 
the  cause  went  to  trial  in  the  Circuit  Court,  and  judgment 
was  entered  against  appellants,  from  which  the  latter  prose- 
cute this  appeal, 

Harry  J.  Lubie,  for  appellants;  Herman  Frank,  of 
counsel. 
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Theodobe  G.  Case,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

As  ground  for  reversal  it  is  urged  that  the  court  had  no 
jurisdiction  to  proceed  with  the  trial  in  the  absence  of  a 
transcript  of  the  proceedings  before  the  justice.  The  ob- 
jection is  well  taken.  Xo  transcript  appears  in  the  record 
nor  is  it  claimed  that  any  was  ever  filed.  The  statute  pro- 
vides that  the  justice  sliall  return  all  the  papers  "and  a 
transcript  of  his  docket  in  the  case  to  the  clerk  of  the  court 
to  which  the  appeal  is  taken,  with  a  certificate  under  his 
hand  that  said  transcript  and  papers  contain  a  full  and  per- 
fect statement  of  all  the  proceedings  before  him."  R.  S., 
chapter  79,  section  115.  Without  such  a  transcript  the  Cir- 
cuit Court  had  no  jurisdiction  of  the  subject-matter  and,  even 
though  it  had  jurisdiction  of  the  parties,  was  without  author- 
ity to  enter  judgment  until  there  was  a  transcript  on  file. 
Such  has  been  the  law  in  this  State  for  many  years  (Reed  v. 
Driscoll,  84  111.,  96-98)  and  the  statute  still  requires  the 
justice  on  appeal  from  his  judgment  to  return  such  tran- 
script to  the  Clerk  of  the  Circuit  Court.  ^'Proceedings  in 
the  Circuit  Court  are  based  on  the  transcript  and  it  has  uni- 
formly been  held  that  without  a  transcript  of  the  proceed- 
ings before  the  justice  the  Circuit  Court  has  no  jurisdiction 
of  the  subject-matter."  Demilly  v.  Grosrenaud,  201  III, 
272-274.  That  the  Circuit  Court  was  without  jurisdiction 
of  the  subject-matter  "was  an  objection  that  could  not  be 
waived."  Idem,  It  was  therefore  unnecessary  for  appel- 
lants in  that  case  to  raise  the  objection  in  said  Circuit  Court. 
In  Jarrett  v.  Phillips,  90  111.,  237,  thore  was  an  objection 
that  the  tran?cript  "was  not  filed  ten  days  b.  fore  the  com- 
mencement of  the  term  of  court  to  which  the  appeal  was 
taken,"  and  it  was  hold  that  the  failure  to  file  the  transcript 
in  the  time  required  by  the  statute  was  not  essential  to  the 
jurisdiction  and  could  be  waived,  the  transcript  apparently 
having  been  on  file  when  the  parties  voluntarily  submitted 
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to  trial.  Otherwise  it  is  said  the  court  would  have  had  no 
jurisdiction  under  the  decision  in  Hayward  v.  Ramsey,  74 
111.,  372.  In  Hanchett  v.  Williams,  24  111.  App.,  5G-58, 
cited  by  appellee,  the  objection  was  "to  the  insufficiency  of 
the  transcript,"  not  that  there  was  no  transcript  as  in 
the  case  at  bar.  There  is  a  concluding  sentence  in  that 
opinion  to  the  effect  that  where  the  parties  appear  and  try 
the  cause  on  the  merits  without  objection  "the  court  will 
have  jurisdiction  without  a  transcript."  This  is  to  be  read 
in  the  light  of  the  facts  in  that  case.  Otherwise  it  would  be 
mere  dictum  and  erroneous.  We  are  unable  to  concur  with 
what  is  said  in  Schmitt  v.  Ilines  Lumber  Co.,  124  111.  App., 
319-322,  in  view  of  what  is  said  in  Demilly  v.  Grosrenaud, 
supra. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


James  H.  Eekels  et  al..  Receivers,  y.  Oluf  Edison. 

Gen.  No.  13,662. 

1.  PLEADINO — wluit  waives  question  of  misjoinder.  Held,  that 
the  admissions  with  respect  to  ownership  and  operation  set  forth  in 
the  opinion,  made  in  open  court,  operated  to  waive  aU  questions 
of  misjoinder,  consisting  in  the  Joinder  of  a  corporation  and  its  re- 
ceivers in  a  declaration  charging  negligence  resulting  from  alleged 
Joint  ownership  and  operation. 

2.  Verdict — when  not  disturbed  as  against  the  evidence,  A  ver- 
dict will  not  be  set  aside  on  review  as  against  the  weight  of  the 
evidence  where  there  is  direct  and  irreconcilable  conflict  in  the  tes- 
timony and  the  Appellate  Court  cannot  after  a  consideration  say  that 
the  jury  were  not  warranted  in  rendering  the  verdict  which  they 
did. 

3.  Verdict — when  not  excessive.  A  verdict  in  an  action  for  per- 
sonal injuries  for  |10,000  is  not  excessive  where  it  appears  that  as 
the  result  of  the  accident  in  question  the  plaintiff  lost  his  left  leg 
above  the  knee,  was  required  to  submit  to  two  surgical  operations, 
and  was  at  the  time  of  such  accident  of  the  age  of  about  forty-nino 
years. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Ben  M.  Smith,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1907. 
Affirmed.    Opinion  filed  February  14,  1908. 

John  A.  Rose  and  Albebt  M.  Cross,  for  appellants; 
\V.  W.  GuRLEY,  of  counsel. 

David  K.  Tone  and  II.  M.  Ashton,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  judgment  rendered  against  the 
defendants  in  the  Superior  Court  of  Cook  cotmty  in  an 
action  brought  by  appellee  to  recover  for  personal  injuries. 
The  accident  occurred  Xovember  5,  1904,  on  Milwaukee 
avenue,  Chicago,  at  a  point  near  its  intersection  with  Paulina 
street,  where  a  Milwaukee  avenue  train  by  which  the  injury 
was  inflicted  had  stopped  to  receive  passengers.  The  dec- 
laration consists  of  three  counts  and  the  defendants  men- 
tioned therein  are  the  Chicago  West  Division  Railway 
Company,  the  West  Chicago  Street  Railroad  Company,  the 
alleged  receivers  of  the  West  Chicago  Street  Railroad  Com- 
pany and  receivers  also  of  the  Union  Traction  Company. 
It  appears  therefore,  as  stated  by  appellants'  attorneys,  that 
the  suit  is  brought  against  two  corporations  and  two  sets  of 
receivers.  A  plea  of  general  issue  was  filed  on  the  part  of 
the  West  Chicago  Street  Railroad  Company,  and  by  stipu- 
lation it  was  ordered  that  said  plea  stand  as  the  plea  of  all 
the  defendants. 

Appellants'  first  contention  is  that  there  was  a  misjoinder 
of  parties  defendant,  fatal  on  motion  in  arrest,  and  that  the 
court  erred  in  overruling  the  motions  in  arrest  of  judgment 
interposed  by  the  West  Chicago  Street  Railroad  Company  as 
a  corporation,  by  the  receivers  of  the  same  company  and  by 
all  the  defendants.  It  is  apparently  conceded  that  the  plea 
of  general  issue  admits  the  capacity  in  which  the  defendants 
are  sued  and  also  admits  the  allegations  in  the  declaration  as 
to  ownership  and  possession  of  the  railway  train  causing  the 
accident.     McXulta  v.   Lockridge,   137  111.,  270;   Chicago 
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Union  Traction  Company  v.  John  Jerka,  227  111.,  95.  The 
various  counts  of  the  declaration  aver  that  "all  of  the  defend- 
ants to  this  suit  were  possessed  of  and  using  and  operating  as 
common  carriers  of  passengers  a  certain  line  of  street  rail- 
road extending  along  Milwaukee  avenue,"  that  they  "were 
owners  of  and  were  possessed  of,  using  and  operating"  the 
said  line,  that  they  were  "propelling  a  train  of  cars"  and  that 
plaintiff  when  injured  was  "about  to  get  on  one  of  the  cars 
of  the  said  defendants"  for  the  purpose  of  being  transported 
along  the  line  of  said  road.  There  is  an  averment  also  that 
the  said  receivers  of  the  West  Chicago  Street  Railroad  Com- 
pany were  duly  appointed,  qualified  and  acting  as  receivers 
of  all  the  property  of  that  defendant  company.  It  is  urged 
that  the  question  presented  is,  what  is  the  legal  effect  of  the 
allegations  referred  to;  that  the  plea  of  general  issue  does 
not  admit  legal  conclusions,  that  the  declaration  does  not 
state  a  cause  of  action  against  the  West  Chicago  Company, 
that  it  attempts  to  charge  as  a  joint  tort  of  the  West  Chicago 
Company  a  corporation  and  of  its  receivers  that  which  in 
law  cannot  possibly  be  a  joint  tort  and  that  both  these  con- 
ditions are  fatal  on  motion  in  arrest  of  judgment.  These 
contentions  are  argued  elaborately  and  at  great  length.  It 
may  be  deemed  improbable  that  "receivers  of  all  the  prop- 
erty" of  a  street  railroad  company  were  operating  its  road 
through,  by  or  with  the  corporation  itself  or  that  they  were 
given  authority  so  to  do  by  the  court  which  appointed  them. 
The  declaration  nevertheless  avers  that  they  all  were  operat- 
ing the  road,  whether  physically  or  constructively,  and  how- 
ever strange  and  apparently  anomalous  such  allegations  may 
be,  it  is  claimed  by  appellee's  attorneys  that  they  were  ad- 
mitted to  be  true  in  behalf  of  these  defendants  at  the  trial ; 
that  "we  have  here  a  solemn  stipulation  of  the  parties, 
entered  into  in  open  court,  waiving  all  questions  as  to  the 
proper  joinder  of  parties  and  agreeing  that  the  only  question 
to  be  left  for  the  jury  was  the  one  as  to  the  liability  of  the 
appellants  for  the  accident  in  question."  The  admissions 
referred  to  are  as  follows : 
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"Mr.  Tone:  And  this  suit  is  brought  against  the  receiv- 
ers of  the  Union  Traction  Company  and  the  receivers  of  the 
West  Chicago.  ^I  think  the  evidence  in  this  case  will  show 
the  franchise  under  which — I  may  ask  here,  will  there  be 
any  dispute  about  the  liability  of  these  different  companies 
for  whatever  was  done  there — will  you  require  us  to  sub- 
pcDua  your  company  to  produce — 

Mr.  Baily:  Well,  I  won't  put  it  in  your  language — I 
will  say  to  you,  Mr.  Tone,  that  we  will  admit  whatever  the 
facts  arc,  and  I  understand  as  to  that  the  receivers  were 
operating  a  train  of  cars  in  connection  with  which  it  is 
claimed  this  accident  took  place  at  the  time  and  place  of  the 
accident. 

Mr.  Tone :  And  also,  I  presume,  you  will  admit  that  the 
Chicago  West  Division  Railway  Company  had  the  franchise 
under  which  they  were  operating? 

Mr.  Buily :     1  understand  that. 

Mr.  Tone:  And  that  the  Chicago  West  Division  Rail- 
way Company  executed  a  lease  of  them  to  the  West  Chicago 
Street  Railroad  Company,  which  was  in  force  at  the  time  of 
this  accident  ? 

^Ir.  Baily:     Yes,  I  won't  make  any  question  about  that. 

Mr.  Tone:  And  that  the  West  Chicago  Street  Railroad 
Company  executed  a  lease  to  the  Chicago  Union  Traction 
Company  of  the  lines  where  this  accident  happened  which 
was  in  force  at  the  time  of  the  accident  ? 

Mr.  Baily:  Yes,  I  admit  the  facts  as  to  operation  and  as 
to  ownership  as  set  up  in  the  declaration.  Whatever  that 
is,  I  admit  those  facts ;  I  do  not  admit  what  the  legal  con- 
clusion of  the  facts  may  be,  but  I  admit  the  facts. 

Mr.  Tone :  That  the  corporations  owned  and  operated  as 
set  up  in  the  declaration  ? 

Mr.  Bailv:     Yes,  in  other  words — 

Mr.  Tone :     You  deny  the  liability,  of  course  ? 

Mr.  Baily:     Yes. 

'Mr,  Tone :  All  I  was  going  to  say  to  the  jury — ^what  you 
and  I  agree  on — namely,  that  the  defendants  were  operating 
this  road  on  ]Milwaukee  avenue  at  the  time  of  the  accid3nt, 
but  you  deny  any  liability  for  this  accident,  I  Just  want  to 
get  that  clear  to  the  jury. 

Mr.  Baily:     All  right.'^ 
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It  is  argued  in  belialf  of  appellants  that  in  this  colloquy 
"counsel  for  defendants  admitted  the  facts  stated  in  the 
declaration  but  refused  to  admit  any  conclusions."  The 
final  admissions  were,  however,  "that  the  defendants  were 
operating  this  road  on  Milwaukee  avenue  at  the  time  of  the 
accident,"  which  is  what  the  declaration  avers.  Under 
ordinary  circumstances  such  an  admission  would  mean  that 
all  the  defendants  were  operating  the  road  when  the  acci- 
dent occurred,  and  that  there  was  therefore  no  misjoinder 
of  parties  defendant.  It  is  claimed  that  whether  so  ad- 
mitted by  the  terms  of  the  phraseology  employed  or  not  the 
facts  was  nevertheless  impossible,  and  that  the  admission 
therefore  must  be  deemed  erroneous  or  meaningless  and 
should  be  entirely  disregarded.  Whatever  view  may  be 
taken,  however,  of  the  language  of  the  admission,  it  clearly 
waives  every  objection  on  the  ground  of  misjoinder.  In 
Eckels  V.  Muttschall,  230  111.,  4C2-466,  a  case  in  which  a 
similar  admission  was  made,  the  Supreme  Court  in  affirming 
the  judgment  of  this  court  said :  "The  declaration  declared 
against  the  West  Chicago  Street  Railroad  Company  and  the 
receivers  of  the  Union  Traction  Company  jointly  and  the 
defendants  had  an  opportunity  in  replying  to  the  interroga- 
tory propounded  to  counsel  by  the  court,  to  state  whether  they 
had  any  objection  as  to  the  manner  in  which  the  defendants 
had  been  sued,  and  instead  of  raising  the  question  of  riiis- 
joinder  now  sought  to  be  raised,  counsel  for  the  defendants 
acquiesced  in  the  statement  of  the  court  that  the  plaintiff 
had  brought  his  suit  against  the  right  defendants.  We  think 
therefore  the  defendants  after  the  trial  had  proceeded  to 
verdict  and  final  judgment  can  not  in  a  court  of  review  in 
the  face  of  such  admission  raise  the  question  of  misjoinder  of 
parties  by  a  motion  in  arrest  of  judgment." 

It  is  urged  further  that  the  trial  court  erred  in  overruling 
the  peremptory  instructions  requested  by  the  two  corpora- 
tions, the  West  Division  Company  and  West  Chicago  Com- 
pany, defendants,  at  the  close  of  plaintiff's  evidence,  and  at 
the  close  of  all  the  evidence,  as  well  as  in  overruling  their 
motions  for  a  new  trial.     The  West  Division  Company  was, 
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it  is  said,  the  original  company  which  obtained  from  the  city 
the  franchise  under  which  the  railroad  was  operated ;  that  it 
leased  its  property  to  the  West  Chicago  Company  and  the 
latter  leased  the  same  property  to  the  Union  Traction  Com- 
pany. It  is  argued  that  while  if  the  said  lessees  had  been 
in  actual  physical  possession,  the  lessor,  the  West  Division 
Company,  would  be  liable  for  the  negligent  act  of  either  of 
the  said  lessees,  that  the  road  was  not  in  the  possession  of 
either  of  said  lessees,  but  of  their  receivers ;  and  hence  it  is 
urged  there  was  no  evidence  justifying*  the  verdict  and  judg- 
ment against  the  lessees,  since  they  are  not  liable  for  the 
torts  of  their  receivers.  What  has  been  said  above,  however, 
as  to  the  effect  of  the  admissions  referred  to  makes  it  unnec- 
essary to  follow  counsel  in  the  discussion  of  these  objections. 
It  is  urged  the  verdict  is  not  supported  by  the  evidence. 
It  is  contended  the  plaintiff  was  drunk,  that  he  undertook  to 
get  upon  a  moving  train  while  in  that  condition,  and  that 
his  o^Ti  contributory  negligence  and  not  the  negligence  of 
the  defendants,  caused  the  accident.  These  contentions  are 
argued  at  great  length,  appellants'  review  of  the  evidence 
covering  fifty-six  pages  and  discussing  the  matter  exhaust- 
ively. The  accident  occurred  about  eleven  o'clock  on"  the 
night  of  Is'pvember  5, 1904.  Appellee's  theory  is  that  the  car 
by  which  he  was  injured  came  to  a  stop  at  the  intersection  of 
Paulina  street  with  Milwaukee  avenue;  that  the  plaintiff 
walked  at  an  ordinary  gait  from  the  curb  on  Paulina  street 
to  the  foremost  car  of  the  train ;  that  he  had  a  package  in  his 
right  hand;  that  he  caught  hold  of  the  railing  of  the  rear 
end  of  the  front  car — ^being  the  grip  car — with  his  left  hand 
and  put  one  foot  on  the  steps  of  said  car,  that  he  was  in  the 
act  of  getting  on  when  said  car  started  forward  suddenly 
with  a  jerk,  throwing  plaintiff  between  the  first  and  second 
cars,  and  that  the  second  car  ran  over  him,  inflicting  inju- 
ries which  made  amputation  of  his  left  leg  necessary.  There 
are  a  number  of  witnesses  whose  testimony  tends  to  sustain 
these  contentions,  and  there  are  as  many  called  in  behalf  of 
appellants  whose  testimony  tends  to  show  either  that  the 
plaintiff  ran  from  the  curb  and  caught  hold  of  the  railing 
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of  the  car  after  the  car  had  started,  and  that  he  was  thrown 
between  the  cars,  or  that  in  running  up  to  the  train  he  got 
in  between  the  first  and  second  cars.  The  contention  that 
appellee  was  drunk  is  denied  by  him,  and  the  evidence  to  the 
contrary  is  by  no  means  conclusive.  There  is  direct  and 
irreconcilable  conflict  in  the  testimony  as  to  how  the  accident 
occurred,  and  after  careful  consideration  we  find  no  suffi- 
cient reason  warranting  interference  with  the  verdict  of  the 
jury,  sustained  as  it  is  by  the  judgment  of  the  trial  court. 

It  is  urged  the  damages  are  excessive.  Appellee  has  lost 
his  left  leg  above  the  knee.  He  suffered  two  surgical  oper- 
ations. He  was  forty-nine  years  of  age  at  the  time  of  the 
accident.  It  is  impossible  to  measure  with  accuracy  the 
pecuniary  compensation  adequate  for  a  permanent  injury  of 
this  character.  The  expenses  of  living  have  been  increasing 
of  recent  years  and  the  earning  power  of  money  diminishing. 
A  verdict  and  judgment  in  a  suit  for  personal  injuries  allow- 
ing excessive  damages  ought  not  to  be  permitted  to  stand, 
but  in  the  present  case  our  conclusion  is  that  the  judgment 
is  not  so  manifestly  excessive  as  to  warrant  interference. 

The  judgment  of  the  Superior  Court  must  therefore  be 
affirmed. 


Mary  J.  Bafter  t.  Chicago  City  Ballway  Company. 
Gen.  No.  18^1. 

1.  Argument  of  counsel — what  not  within  legitimate  scope  of. 
It  is  not  within  the  right  of  counsel  to  urge  a  jury  to  predicate  its 
verdict  upon  what  the  jurors  may  know  outside  of  the  evidence. 

2.  Evidence — conclusions  of  witnesses  not  competent.  The  testi- 
mony of  a  witness  as  follows,  is  not  competent:  "He  said  that  if 
Mrs.  Rafter  had  done  as  he  told  her  to,  the  accident  would  not  have 
happened/'  notwithstanding  the  statement  may  have  been  made  in 
the  presence  and  hearing  of  the  plaintift  who  remained  silent. 

Action  in  case  for  personal  injuries.  Writ  of  error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  pre- 
Sding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1907.    Reversed  and  remanded.    Opinion  filed  February  14,  1908. 
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J.  A.  Bloomingston,  for'  plaintiff  in  error;  Castle, 
Williams,  Long  &  Castle,  of  counsel 

Wm.  J.  Hynes,  James  G.  Condon  and  Watson  J. 
Febky,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  brought  this  action  against  defendant  in 
error  to  recover  for  injuries  sustained  on  or  about  October 
10,  1902.  The  declaration,  consisting  of  three  counts,  avers 
in  the  first  count  that  the  defendant  in  error  operated  a 
certain  electric  car  at  the  corner  of  Sixty-seventh  street  and 
Wentworth  avenue  in  the  city  of  Chicago;  that  it  was  the 
duty  of  the  defendant  in  error  to  exercise  care  and  diligence 
in  the  management  of  the  car  and  that  it  failed  in  this  be- 
half and  carelessly  and  negligently  ran  its  car  into  the  plain- 
tiff in  error,  who  was  crossing  Wentworth  avenue  in  the  ex- 
ercise of  all  due  care  for  her  own  safety,  and  injured  her. 

The  second  count  avers  that  defendant  in  error  failed  in 
■  its  duty  to  ring  a  bell  or  otherwise  give  warning  to  the 
plaintiff  in  error.     The  third  coimt  avers  that  defendant 
in  error  ran  its  car  over  the  street  intersection  at  an  unrea- 
sonable rate  of  speed. 

Issues  were  formed  on  the  declaration  by  a  plea  of  gen- 
eral issue.  On  the  trial  the  jury  returned  a  verdict  of  not 
guilty,  and  judgment  was  entered  on  the  verdict. 

It  appears  from  the  evidence  that  about  6 :30  in  the  even- 
ing on  October  10,  1902,  plaintiff  in  error,  a  lady  past  sixty 
years  of  age,  accompanied  by  Mr.  McGufiin,  was  walking 
east  on  Sixty-seventh  street.  When  she  reached  a  point 
about  a  half  block  west  of  Wentworth  avenue,  Mr.  McGuffin 
left  Mrs.  Eafter  and  walked  ahead  of  her  for  the  purpose 
of  hailing  a  northbound  car  on  Wentworth  avenue,  if  one 
should  be  approaching.  !Mr.  !McGufRn  parsed  safely  over 
the  Wentworth  avenue  tracks  and  hailed  a  north-bound  car 
which  stopped  on  the  north  side  of  Sixty-seventh  street. 
Mrs.  Hafter  proceeded  to  the  southwest  comer  of  Sixty-'- 
seventh  street  and  Wentworth  avenue.     She  there  stepped 
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from  the  curb  and  proceeded  in  a  northeasterly  direction 
towarJ  the  northeast  corner  of  the  street  intersection.  As 
she  stepped  from  the  curb  she  says  she  looked  north  for  an 
approaching  south-bound  car,  but  did  not  see  any  car,  and  as 
she  came  to  the  west  rail  of  the  south-bound  track,  she  again 
looked  to  the  north,  but  saw  nothing,  she  says.  She  con- 
tinued across  the  south-bound  track  in  the  direction  of  the 
north-bound  car  which  was  waiting ;  and  when  she  was  nearly 
across  the  track  a  south-bound  car  struck  her  and  threw  her 
to  the  ground.  She  says  no  bell  was  rung  or  other  warning 
given  of  the  approach  of  the  car. 

From  the  testimony  of  other  witnesses  it  appears  that  the 
south-bound  car  was  lighted  and  the  gong  was  sounded ;  that 
when  the  car  passed  the  north  cross-walk  it  was  going  about 
seven  miles  an  hour.  The  raotorman  testifies  that  he  first 
saw  Mrs.  Eafter  when  she  stepped  from  the  curb,  and  that 
his  car  was  then  at  the  north  cross-walk.  He  was  then  ring- 
ing his  bell,  the  power  having  been  turned  off  seventy-five 
feet  north  of  the  north  cross-walk ;  and  he  applied  the  brakes 
at  once ;  his  car  was  going  about  two  miles  an  hour  when  it 
struck  Mrs.  Eafter,  and  it  went  twelve  or  fifteen  feet  after 
striking  her.  When  the  car  stopped  she  was  lying  on  the 
ground  under  the  front  step. 

Two  grounds  only  are  urged  for  the  reversal  of  the  judg- 
ment: First,  that  the  court  erred  in  rulings  on  evidence, 
and  second,  in  prohibiting  counsel  from  arguing  proper 
matter  to  the  jury. 

The  second  reason  assigned  by  counsel  for  reversing  the 
judgment  is  without  merit,  in  our  opinion.  Counsel  for 
plaintiff  in  error  in  his  argument  to  the  jury  said :  "If  the 
car  went,  at  the  lowest  estimate,  from  the  middle  of  the 
street  to  a  point  ten  or  fifteen  feet  from  the  other  curb — 
call  it  ten  or  twelve  feet  if  you  like — if  that  car  was  going 
as  slowly  as  that  motorman  said  it  was  going  at  the  time  this 
accident  occurred,  you  know  and  I  know  that  that  car  would 
have  been  stopped  instantly.  You  know  how  those  cars  are 
stopped ;  you  know  it  would  not  take — " 

Objection  was  made  that  counsel  had  the  right  to  argue 
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upon  the  evidence,  not  upon  what  he  or  any  juror  knew ;  and 
the  court  sustained  the  ohjection,  restricting  counsel  to  the 
evidence.  The  ruling  was  not  erroneous.  That  jurors  may 
test  the  truth  and  the  weight  of  the  evidence  by  their  knowl- 
edge and  experience  is  settled,  but  their  verdict  must  be 
based  on  the  evidence,  not  on  what  they  know  outside  of  the 
evidence. 

The  witness  Iladdon,  called  by  the  defendant  in  error, 
testified  to  having  a  conversation  with  Mr.  McGuffin  in  the 
drug  store  on  the  corner  of  Wentworth  avenue  and  Sixty- 
seventh  street  on  the  evening  of  October  10,  1902,  after  the 
accident,  in  the  presence  of  Mrs.  Rafter.  He  was  then 
asked :  "Q.  Did  Mr.  McGuffin  say  to  you  at  that  time  in 
her  presence  that — speaking  of  Mrs.  Hafter — that  if  she  had 
done  as  he  had  told  her,  the  accident  would  not  have  hap- 
pened ?"  The  question  was  objected  to  on  the  ground  that 
it  was  "not  competent,  and  not  binding  on  Mrs.  Rafter,  and 
not  tending  to  illustrate  any  conditions  in  this  case." 

The  court  overruled  the  objection  and  the  witness  answer- 
ed: "A.  He  said  that  if  Mrs.  Rafter  had  done  as  he  told 
her  to,  the  accident  would  not  have  happened,  and  that  she 
was  to  blame  herself  for  what  happened." 

Thereupon  counsel  for  plaintiff  in  error  moved  to  strike 
out  the  whole  answer.  The  court  struck  out  the  latter  part 
of  the  answer  and  allowed  the  first  part  to  stand.  This 
ruling  was  properly  excepted  to. 

The  conclusion  of  Mr.  McGuffin,  that  if  Mrs.  Rafter  had 
done  as  he  told  her  the  accident  would  not  have  happened, 
was  not  competent  or  material.  ^Mrs.  Rafter  was  not  bound 
by  McGuffin's  conclusion  upon  the  subject,  and  was  not 
called  upon  to  deny  it  or  pay  any  attention  to  it.  Her 
silence,  therefore,  when  such  a  conclusion  or  opinion  was  ex- 
pressed in  her  presence  and  hearing  was  not  the  admission  of 
a  fact  by  her,  and  cannot  be  competent  on  that  ground,  as 
urged  by  counsel  for  defendant  in  error.  Furthermore,  it 
was  a  mere  conclusion  upon  a  subject  regarding  which  Mc- 
Guffin was  not  competent  or  qualified  to  give  an  opinion  or 
conclusion.     It  was  for  the  jury  alone  to  form  conclusions 
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upon  the  facts  in  evidence,  under  the  instructions  of  the 
court.  It  does  not  seem  to  be  necessary  to  cite  authorities 
upon  the  proposition,  but  Saunders  v.  City  &  Suburban  R. 
Co.,  99  Tenn.  (15  Pickle),  130;  and  Lane  v.  Bryant,  9 
Gray,  245,  are  in  point,  and  the  reasons  given  in  the  opinions 
in  those  cases  are  conclusive.  The  admission  of  the  evidence 
was  material  and  harmful  error. 

For  this  error  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


The  Metropolitan  West  Side  Elevated  Railway  Com- 
pany y.  Fannie  Sutherland. 

Gen.  No.  18^1. 

1.  Passenger  and  carbieb — tohen  relation  of,  does  not  exist.  One 
who  boards  the  car  of  a  traction  company  under  the  Impression  that 
the  car  of  another  company  is  being  boarded,  having  at  the  time  no 
purpose  or  intention  of  being  carried  as  a  passenger,  does  not  be- 
come a  passenger  in  law. 

2.  Personal  injuries — extent  of  obligation  due  to  mere  licensee. 
A  traction  company  owes  to  a  mere  licensee  no  duty  other  than 
not  wilfully  or  wantonly  to  inflict  an  injury. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  Edward  A.  Dicker,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Reversed.    Opinion  filed  February  14,  1908. 

Statement  by  the  Court.  On  December  21,  1906, 
Fannie  Sutherland,  defendant  in  error,  brought  suit  against 
the  plaintiff  in  error  in  the  Municipal  Court  of  Chicago, 
alleging  in  her  bill  of  particulars  "damages  for  bruises, 
shock,  dislocation  of  shoulder  and  loss  of  time  and  expense 
caused  by  negligence  of  the  said  defendant  in  starting  train 
before  plaintiff  had  time  to  get  off,  and  thereby  throwing 
said  plaintiff  on  the  fifteenth  day  of  ilay,  1905,  in  the  city 
of  Chicago  and  State  of  Illinois,  to  the  damage  of  said 
plaintiff  of  one  thousand  dollars."     A  trial  by  jury  resulted 
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in  a  verdict  in  favor  of  the  plaintiff  for  $535,  upon  which 
judgment  was  entered  February  27,  1007.  A  writ  of  error 
was  issued  out  of  this  court  and  made  a  supersedeas. 

The  evidence  in  the  record  tends  to  show  that  Fannie 
Sutherland,  a  lady  of  about  sixty  years  of  age,  in  company 
with  her  daughter,  EoUe  Sutherland,  on  May  15,  1905,  had 
been  shopping  in  the  do\Mi-town  business  district  of  the  city. 
Between  five  and  six  o^clock  in  the  afternoon  they  went  to 
the  elevated  loop  staticm  at  Van  Buren  and  Dearborn  streets 
for  the  purpose  of  taking  a  south  side  elevated  railroad  train 
to  their  home.  Mrs.  Sutherland,  having  formerly  lived  in 
Michigan,  was  unacquainted  with  the  city.  Her  daughter 
had  lived  on  the  south  side  of  the  city  for  over  a  year,  and 
had  traveled  on  the  south  side  elevated  trains  as  often  as 
once  a  week,  and  was  acquainted  with  the  movements  of  the 
trains,  and  knew  the  part  of  the  platform  at  which  they 
stopped.  She  knew  that  the  west  side  trains  were  accus- 
tomed to  stop  at  the  other  or  east  end  of  the  platform  to 
discharge  and  receive  p!issengers,  but  she  had  never  ridden 
on  the  trains  of  plaintiff  in  error,  nor  had  she  seen  them  stop 
at  the  part  of  the  platform  assigned  to  the  south  side  trains. 
She  had  never  seen  the  gate  dividing  the  east  end  or  half 
of  the  platform  from  the  west  half  shut  back  to  allow  pas- 
sengers to  move  from  one  part  of  the  platform  to  the  other, 
nor  did  she  know  that  a  platform  man  stood  on  the  platform 
to  call  out  the  trains  as  tliey  arrived  at  the  station. 

The  daughter  bought  tickets  entitling  them  to  trans- 
portation on  the  south  side  elevated  railroad,  at  the  ticket 
booth  of  that  company  at  the  station,  and  the  mother  and 
daughter  passed  through  the  gate  of  the  ticket  seller  of  the 
south  side  elevated  road  and  thence  to  the  right  out  upon 
the  station  platform.  As  they  stepped  upon  the  platform  of 
the  station,  a  Metropolitan  West  Side  Elevated  Railroad 
train,  consisting  of  five  cars,  came  into  the  station.  Plaintiff 
and  her  daughter  stepped  upon  the  front  platform  of  the  fifth 
car  of  the  train,  the  plaintiff  preceding  her  daughter.  In 
reply  to  a  question  by  the  daughter  the  train  guard,  stationed 
between  the  fourth  and  fifth  cars,  told  them  that  the  train 
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was  a  Metropolitan  West  Side  train.  Thereupon  the  daugh- 
ter stepped  off  the  train  and  her  mother  followed.  The  train 
had  started  and  was  in  motion  when  the  mother  stepped  off, 
and  she  was  thrown  upon  the  platform  and  received  the 
injuries  for  which  it  is  sought  to  recover  damages.  The 
train  was  not  started  upon  any  signal  by  the  guard,  but  was 
started  upon  a  signal  by  the  station  platform  man,  after  he 
had  observed  that  all  the  people  desiring  to  enter  the  train 
had  done  so. 

The  station  platform  at  the  station  in  question  is  divided 
in  the  center  by  a  gate  extending  from  the  station  house 
to  the  edge  of  the  platform,  except  in  what  are  known  as  the 
"rush  hours"  of  traffic  morning  and  evening.  During  these 
"rush  hours"  this  dividing  gate  is  swung  back  against  the 
station  house,  in  order  to  permit  all  of  the  cars  of  the  longer 
trains  run  at  those  hours  to  be  brought  to  the  platform,  thus 
facilitating  egress  from  and  ingress  to  the  trains.  The  gate 
was  swung  back  against  the  station  house  at  the  time  Mrs. 
Sutherland  and  her  daughter  boarded  plaintiff  in  error's 
train,  the  rear  car  of  which,  as  it  stood  at  the  platform,  was 
opposite  that  part  of  the  platform  usually  assigned  to  the 
use  of  the  south  side  train. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved 
the  court  to  instruct  the  jury  to  find  the  defendant  not  guilty. 
This  motion  was  denied  by  the  court.  At  the  close  of  all  the 
evidence  in  the  case  defendant  renewed  the  motion,  and  it 
was  again  denied. 

Addison  L  Gardner,  for  plaintiff  in  error;  W.  W. 
GuRLEY,  of  counsel. 

E.  O.  Rathfon,  for  defendant  in  error;  Kruse  &  Pedex, 
of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  question  of  the  liability  of  plaintiff  in  error  for  the 
injuries  received  by  defendant  in  error  turns  upon  the  duty 
which  it  owed  to  her,  and  whether  or  not  it  neglected  that 
duty.     If  defendant  in  error  was  a  passenger  on  the  car  of 
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plaintiff  in  error,  then  the  duty  of  the  latter  to  her  "involved 
the  use  of  the  utmost  care  and  diligence  which  can  be  be- 
stowed by  common  skill  and  foresight."  C,  B.  &  Q.  R,  E. 
Co.  V.  Mehlsack,  131  111.,  61.  If  on  the  other  hand  de- 
fendant in  error  was  a  mere  stranger  to  plaintiff  in  error, 
the  duty  of  plaintiff  in  error  rested  merely  upon  grounds 
of  humanity  and  respect  for  the  rights  of  others,  and  re- 
quired it  to  so  perform  its  transportation  service  as  not 
wantonly  or  carelessly  to  be  an  aggressor  towards  her.  C, 
B.  &  Q.  E.  E.  Co.  V.  Mehlsack,  supra. 

The  evidence  clearly  and  without  controversy  shows  that 
defendant  in  error  was  not  a  passenger  on  the  car  of  plain- 
tiff in  error.  She  had  purchased  a  ticket  for  transportation 
on  the  south  side  elevated  railroad  train,  and  had  no  inten- 
tion, desire  or  right  to  board  the  train  of  plaintiff  in  error, 
the  destination  of  which  was  to  a  different  part  of  the  city 
from  her  home  where  she  was  intending  to  go.  She  was  on 
the  car  of  plaintiff  in  error  by  hor  own  or  her  daughter's 
mistake,  and  with  no  purpose  or  intention  of  being  carried 
as  a  passenger.  She  was  not  received  by  plaintiff  in  error 
as  a  passenger,  and  was  not  under  its  control  and  entitled  to 
its  care  as  a  passenger.  C.  &  E.  I.  E.  E.  Co.  v.  Jennings, 
190  III,  478;  I.  C.  E.  E.  Co.  v.  O'Keefe,  168  id.,  115; 
N.  C.  S.  E.  E.  Co.  V.  Williams,  140  id.,  275,  288. 

Upon  the  undisputed  facts  shown  in  the  evidence  de- 
fendant in  error  was  a  stranger  to  plaintiff  in  error  and  a 
mere  licensee  on  its  car,  and  its  obligation,  as  stated  above, 
rested  "upon  grounds  of  general  humanity  and  respect  for 
the  rights  of  others,"  and  required  that  it  should  not  wantonly 
or  wilfully  inflict  an  injury  upon  her.  North  Chicago  St. 
Ey.  Co.  V.  Thurston,  43  111.  App.,  587,  and  authorities  there 
cited. 

In  our  opinion,  the  evidence  in  this  case  fails  to  show  that 
plaintiff  in  error  wantonly  or  wilfully  inflicted  any  injury 
upon  defendant  in  error,  or  that  it  was  guilty  of  gross  neg- 
ligence. It  is  not  claimed  or  pretended  that  defendant  in 
error  was  wilfully  injured.  Was  there,  then,  wantonness, 
a  reckless  disregard  of  the  rights  of  defendant  in  error,  or 
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a  manifestation  of  indifference  to  her  safety?  We  think 
not.  She  and  her  daughter  were  conversing  as  they  stopped 
npon  the  car.  They  did  not  notice  the  color  of  the  train, 
which  was  different  from  the  color  of  the  south  side  trains, 
until  they  were  informed  by  the  guard  on  the  platform 
that  it  was  a  west  side  train,  when  the  daughter  looked  up 
and  saw  for  the  first  time,  as  she  stood  on  the  platform, 
that  it  was  a  west  side  train.  Thereupon  the  daughter 
stepped  off  the  car  platform.  In  the  meantime  the  station 
platform  man,  having  observed  that  no  passengers  were 
getting  off  or  on  the  train,  gave  the  signal  to  start  to  the 
motorman  of  the  train.  As  defendant  in  error  was  stepping 
off  the  car  the  train  started  forward  and  she  was  thrown 
upon  the  station  platform. 

In  these  facts  we  find  no  evidence  of  negligence  on  the 
part  of  plaintiff  in  error  or  its  servants. 

It  follows  that  the  motion  of  plaintiff  in  error  to  instruct 
the  jury  to  find  the  defendant  not  guilty  should  have  been 
sustained  and  the  jury  so  instructed. 

As  there  was  no  failure  on  the  part  of  plaintiff  in  error  to 
observe  its  duty  to  defendant  in  error,  there  can  be  no  re- 
covery in  this  case,  and  the  judgment  is  reversed  with  a 
finding  of  fact. 

Reversed,  with  finding  of  fact. 

Mb.  Presiding  Justice  Baker:  I  dissent  from  the 
reasoning,  but  agree  to  the  conclusion. 


Metropolitan  West  Side  Elevated  Railway  Com- 
pany T.  Szezepan  Kowalski. 

€k»ii.  No/  lt,«82. 

1.  Negugekce — when  question  of,  for  jury.  Whether  It  Is  negli- 
gence for  a  traction  car  to  turn  a  curve  at  a  rapid  rate  of  speed  Is 
a  question  of  fact  for  the  Jury. 

2.  Contributory  xeolioence — tohen  question  of  fact  for  jury. 
Whether  it  is  contributory  negligence  for  one,  pursuant  to  custom. 


90  Appeliate  Coubts  of  Illinois. 

Vol.  139.]     Metropolitan  W.  S.  E.  Ry.  Co.  y.  Kowalski. 

to  ride  upon  the  platform  of  a  traction  car,  is  a  question  of  fact  to 
be  determined  by  the  Jury. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal  Court 
of  Chicago;  the  Hon.  Williabc  N.  Gemmill,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  March  6,  1908. 

Addison  L.  Gardner,  for  plaintiff  in  error ;  W.  W.  Gur- 
LEY,  of  counsel. 

Royal  W.  Irwin  and  Frank  W.  Koraleski,  for  defend- 
ant in  error. 

Mr.  Presiding  Justice  Bakbr  delivered  the  opinion  of 
the  court. 

In  an  action  in  the  ilunicipal  Court  to  recover  damages 
for  personal  injuries,  which  plaintiff  alleged  that  he  re-, 
ceived  by  being  thrown  from  a  car  of  defendant  on  which  he 
was  a  passenger,  "  by  reason  of  defendant's  negligently  man- 
aging and  operating  same,"  plaintiff  had  judgment  for  $750, 
to  reverse  which  the  defendant  prosecutes  this  writ  of  error. 

As  to  the  evidentiary  facts  there  is  in  this  case  no  sub- 
stantial controversy.  Defendant  operated  over  its  own  right 
of  way,  and  not  in  a  public  street,  an  electric  surface  rail- 
way from  Fifty-second  avenue,  where  the  tracks  of  its  ele- 
vated road  came  down  to  the  ground,  to  Desplaines  avenue, 
a  distance  of  two  and  a  half  miles,  and  through  passengers 
were  transferred  from  a  car  on  the  elevated  to  the  car  on 
the  surface  road,  and  ince  versa,  without  an  additional  fare. 
There  were  eight  stations  on  said  surface  road.  Going  east 
there  was  a  curve  to  the  right  just  west  of  Fifty-second  ave- 
nue, with  a  radius  of  about  500  feet,  around  which  a  cai; 
might  run  at  a  speed  of  forty  miles  per  hour  without  danger 
of  overturning  or  leaving  the  track.  Plaintiff  became  a  pas- 
senger on  said  surface  car  at  Desplaines  avenue,  intending 
to  go  to  the  city  over  said  surface  road,  and  stood  upon  the 
rear  platform  smoking  up  to  the  time  of  the  accident.  The 
conductor  knew  that  he  was  standing  upon  the  platform  and 
testified  that  he  did  not  allow  smoking  in  the  car,  but  al- 
lowed passengers  to  smoke  on  the  rear  platform. 
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In  view  of  this  testimony  it  is  immaterial  whether  plain- 
tiff went  upon  the  platform  volimtarily  when  he  first  boarded 
the  car,  as  the  conductor  testified,  or  was  directed  by  the  con- 
ductor to  go  on  the  platform,  because  he  had  fish  and  fish 
nets,  as  plaintifiF  testified,  and  it  is  also  immaterial  whether 
he  could  either  see  or  read  the  notice  on  the  rear  door  of  the 
car  that,  "Passengers  must  not  stand  on  the  rear  platform  of 
the  cars/'  He  was  on  the  rear  platform  with  the  knowledge 
and  consent  of  the  conductor  and  in  accordance  with  the 
custom  that  passengers  who  wished  to  smoke  might  ride 
on  that  platform,  and  the  case  is  not  aflFected  by  the  notice 
which  the  jury  might,  from  the  evidence,  find  was  treated  by 
the  defendant  as  abandoned. 

Plaintiff  estimated  the  speed  of  the  car  at  the  curve  at 
twenty  miles  per  hour;  the  conductor  estimated  it  at  eight- 
een to  twenty  miles  per  hour. 

That  when  a  car  going  at  eighteen  to  twenty  miles  an  hour 
strikes  a  curve  there  is  a  swaying  of  the  car  and  a  tendency 
to  throw  a  person  standing  on  the  platform  from  the  car,  is 
not  disputed.  Plaintiff  testified  that  he  was  by  such  motion 
of  the  car  thrown  from  the  platform.  Kominski,  a  witness 
called  by  plaintiff,  testified  that  he  was  sitting  on  a  seat  in 
the  car  and  that  when  the  car  struck  the  curve  he  nearly, 
fell  off  his  seat.  The  question  of  defendant's  negligence 
does  not  depend  upon  the  question  whether  the  car  might 
go  around  the  curve  at  eighteen  or  twenty  miles  per  hour 
without  danger  of  overturning  or  leaving  the  track,  but 
upon  the  question  whether  it  might  be  run  at  that  speed  with- 
out danger  to  the  passengers  on  the  car. 

Whether  the  defendant,  knowing  that  plaintiff  was  stand- 
ing upon  the  rear  platform,  was  guilty  of  negligence  in 
running  the  car  around  the  curve  at  eighteen  or  twenty  miles 
per  hour  was,  we  think,  a  question  of  fact  for  the  jury,  on 
which  their  verdict  must  be  held  conclusive. 

The  principal  contention  of  plaintiff  in  error  is,  that  the 
defendant  in  standing  upon  the  platform,  not  holding  on  to 
anything  and  knowing,  as  he  testified  that  he  did,  every 
curve  in  the  track,  was  guilty  of  contributory  negligence. 
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It  is  conceded  by  the  plaintiff  in  error  that  it  is  not  negli- 
gence per  86  for  a  passenger  to  stand  on  the  platform  of  a 
street  railway  car,  and  by  the  defendant  in  error,  that  it  is 
negligence  per  se  for  a  passenger  to  stand  upon  the  platform 
of  an  ordinary  steam  railway  car.  Riding  upon  the  plat- 
form of  an  ordinary  steam  railroad  car  has  been  held  negli- 
gence, not  alone  because  of  the  speed  of  the  train,  but  also 
because  passengers  are  not  permitted  to  ride  upon  the  plat- 
form of  such  cars.  Here,  as  has  been  said,  passengers  were 
permitted  to  ride  upon  the  rear  platform  to  smoke,  and  in 
view  of  such  custom  and  permission,  we  think  that  the  ques- 
tion whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  riding  upon  the  platform  was  also  a  question  of 
fact  for  the  jury  upon  which  their  verdict  must  be  held  con- 
clusive. 

The  judgment  of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 


Hine  Brothers  Company  y.  Maybelle  M.  Adams. 
Gen.  No.  18,747. 

1.  Recobo — what  part  of,  without  incorporation  in  hill  of  excep- 
tions. An  appearance,  without  incorporation  in  the  bill  of  excep- 
tions, becomes  part  of  the  record  proper. 

2.  Default — when  entry  of,  erroneous.  In  an  action  of  the  fifth 
class  instituted  in  the  Municipal  Court  a  default  is  erroneous  if 
entered  as  against  a  defendant  who  has  filed  his  appearance  in 
writing  before  the  return  day  of  the  summons. 

Action  in  case.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Arnold  Heap,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1907.  Reversed  and  remanded. 
Opinion  filed  March  6,  1908. 

R.  J.  FoLONiE  and  Geoboe  Pfirsiiing,  for  plaintiff  in 
error. 

Wm.  a.  Jennings,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 
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In  an  action  of  the  fifth  class  brought  in  the  Municipal 
Court  to  recover  damages  to  the  person  and  chattels  of  the 
plaintiff  through  the  alleged  negligence  of  the  defendant,  the 
defendant  by  its  attorneys  entered  its  appearance  before  the 
return  day  of  the  summons.  On  the  return  day,  the  record 
shows  that  the  parties  appeared  and  the  cause  was  continued 
to  February  25,  1907,  and  assigned  to  the  jury  calendar.  On 
that  day  the  record  shows  that  the  parties  again  appeared 
and  the  cause  was  further  continued  to  March  26,  1907,  at 
9 :30  A.  M.  On  that  day,  on  motion  of  plaintiff,  the  defend- 
ant was  ruled  to  appear  instanter,  and  failing  to  appear 
the  court  ordered,  "that  judgment  be  entered  against  said 
defendant  by  default."  A  jury  was  then  called  and  sworn 
to  assess  plaintiff's  damages,  and  having  heard  the  evidence, 
returned  the  following  verdict :  "We,  the  jury,  find  the  de- 
fendant guilty  and  assess  the  plaintiff's  damages  at  $250," 
and  judgment  was  at  once  rendered  on  the  verdict.  After- 
wards, the  defendant  moved  to  set  aside  the  judgment,  but 
the  motion  was  denied  and  the  defendant  prosecutes  this 
writ  of  error. 

All  that  the  defendant  was  required  to  do  to  entitle  it  to 
a  trial  upon  the  merits  was  to  enter  its  appearance  in  writ- 
ing before  the  return  day,  and  that  was  done.  The  conten- 
tion of  the  defendant  in  error  that  the  written  appoarance 
is  not  a  part  of  the  record  cannot  be  sustained.  The  appear- 
ance became  a  part  of  the  record  by  the  mere  act  of  filing. 

It  is  only  in  case  a  defendant  fails  to  appear  that  the 
plaintiff  is  entitled  to  a  "judgment  as  in  case  of  default," 
under  section  43  of  the  Municipal  Court  Act.  By  the  pro- 
visions of  section  48  of  that  act,  no  written  pleadings  are 
required  in  the  class  of  cases  to  which  this  case  belongs, 
"excepting  such  as  are  required  by  law  in  similar  cases  be- 
fore justices  of  the  peace."  In  similar  cases  before  justices 
of  the  peace,  the  defendant  is  presumed  to  have  pleaded  all 
pleas  necessary  to  the  defense.  Williams  v.  Corbet,  28  111., 
262. 

The  defendant,  though  not  present,  was  entitled  to 
have  the  cause  submitted  to  the  jury  upon  the  merits.     This 
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was  not  done,  for  the  jury  was  only  sworn  to  assess  damages. 
Their  finding  of  guilty  was  irregular,  for  they  were  not 
sworn  to  try  the  issues  hut  only  to  assess  damages.  The 
court,  we  think,  erred  in  entering  judgment  by  default  and 
swearing  the  jury  to  assess  plaintiff's  damages,  and  for  that 
error  the  judgment  will  be  reversed  and  the  cause  remanded^ 

Reversed  and  remanded. 


Towarzystwa  Litewsko  Polskiego  Ostrobramy,  W.  Chl- 
eago,  Illinois,  y.  Stanislaw  Barczaitls. 

Gen.  No.  lS,7o7. 

1.  REcovLD—what  part  of,  without  incorporation  in  hill  of  ex- 
ceptions. An  appearance  becomes  a  part  of  the  record  proper  by 
the  mere  act  of  tiling  It. 

2.  Default — appropriate  form  of,  where  defendant  fails  to  plead. 
Where  the  defendant  has  entered  an  appearance,  but  has  failed  to 
plead,  the  proper  form  of  judgment  is  by  nil  dicit  and  not  by 
default. 

3.  Assessment  of  damages — when  defendant  entitled  to  notice 
of.  A  defendant,  having  entered  his  appearance,  is  entitled  to 
notice  of  the  proceeding  to  assess  damages,  and  it  is  reversible  error 
to  proceed  to  assess  damages  without  notice  to  him. 

Assumpsit.  Writ  of  error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Axel  Ciiytraus,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Reversed  and  remanded. 
Opinion  filed  March  6,  1908. 

Statement  by  the  Court.  In  an  action  of  assumpsit 
by  the  defendant  in  error  against  the  plaintiff  in  error  to  re- 
cover sick  benefits,  brought  in  the  Superior  Court  to  the 
February  term  1906,  the  summons  was  served  more  than  ten 
days  before  the  return  day.  The  transcript  shows  that  Feb- 
ruary 5,  the.  first  day  of  the  February  term,  a  written  a]> 
pearance  of  the  defendant,  by  attorney,  was  filed  in  the  cause 
in  the  Clerk's  office.  February  7,  on  motion  of  plaintiff 
the  default  of  the  defendant  for  failure  to  appear  was  en- 
tered of  record  with  judgment  upon  said  default,  that  plain- 
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tiff  ought  to  recover  of  the  defendant  his  damages,  etc.,  an 
assessment  of  damages  by  the  court  at  $535,  and  final  judg- 
ment against  the  defendant  for  said  sum  and  costs.  The 
same  day,  the  defendant  filed  its  verified  plea,  March  2, 
a  day  of  said  February  term,  the  defendant  entered  its  mo- 
tion to  set  aside  the  default  and  judgment,  the  court  con- 
tinued the  motion  to  the  March  term  and  at  that  term  de- 
nied the  motion. 

JoHxsoN,  Belasco  &  McCabe,  for  appellant. 

Heney  X.  Stgltejj^bebg,  for  appellee. 

Mb.  Pbesiding  Justice  Bakeb  delivered  the  opinion  of 
the  court. 

Defendant  in  error  contends  that  the  appearance  in  writ- 
ing contained  in  the  transcript,  and  thereby  shown  to  have 
been  filed  two  days  before  the  default  and  judgment,  is  not 
a  part  of  the  record  proper,  and  such  appearance  not  having 
been  made  a  part  of  the  record  by  the  bill  of  exceptions, 
the  record  fails  to  show  an  appearance  by  the  defendant.  In 
support  of  this  contention  are  cited  Van  Cott  v.  Sprague, 
5  111.  App.,  99,  and  Schmidt  v.  Skelly,  9  id.,  532.  In 
neither  of  those  cases  was  the  question  whether  an  appear- 
ance was  part  of  the  record  proper  involved. 

Thompson  v.  Emmert,  15  111.,  415,  was  an  action  upon 
a  Pennsylvania  judgment  against  Kelson,  Emmert  and 
Campbell.  The  record  offered  in  evidence  showed  that  Nel- 
son only  had  been  served  with  process,  but  that  an  attorney 
entered  a  general  appearance  for  Emmert  and  Campbell,  and 
it  was  said,  p.  416:  "Was  Emmert  bound  by  the  judgment 
in  Pennsj'lvania  ?  According  to  the  decisions  in  this  court 
the  record  afforded  conclusive  evidence  that  his  appearance 
was  entered  by  an  attorney."  We  think  that  the  appearance 
became  a  part  of  the  record  proper  by  the  mere  act  of 
filing  it. 

The  default  of  the  defendant  for  failing  to  appear  was 
irregular.     Where  the  defendant  has  entered  an  appearance, 
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but  has  failed  to  plead,  the  proper  form  of  judgment  is  by 
nil  dicit  and  not  by  default.  But  for  this  irregularity  alone 
the  judgment  should  not  be  reversed. 

The  defendant,  having  entered  its  appearance,  was  entitled 
to  notice  of  the  proceeding  to  assess  damages,  and  it  was  re- 
versible error  to  proceed  to  assess  damages  without  notice 
to  it.  American  Mail  Order  Co.  v.  Marsh,  118  IlL  App., 
218,  and  cases  there  cited. 

The  contention  of  the  defendant  in  error  that  it  will  be 
presumed  that  such  notice  was  given  cannot  be  sustained. 
Such  notice  could  not  have  been  given  prior  to  March  7,  for 
no  judgment  by  default  or  by  nil  dicit  had  then  been  en- 
tered. The  entry  of  judgment  recites  the  default  of  the 
defendant  for  failure  to  appear  "wherefore  the  plaintiff 
ought  to  recover  his  damages,  etc.,  and  thereupon  reference 
is  had  to  the  court  to  assess  plaintiff's  damages,  and  the 
court  now  here,  after  hearing  etc.,  assesses  plaintiff's  dam* 
ages  at,  etc.,"  and  then  follows  the  consideratum  est  all  in 
a  single  order. 

For  the  error  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


E.  M.  Sperbeck  t.  The  People  of  the  State  of  Illinois. 

Gen.  No.  ISyT^S. 

False  pretenses — when  conviction  for  obtaining  money  under, 
cannot  he  sustained.  The  Information  In  this  case  is  construed 
and  the  proof  held  not  to  sustain  a  conviction  of  obtaining  money 
under  false  pretenses. 

Prosecution  for  obtaining  money  under  false  pretenses.  Writ  of 
error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  L.  Fake,  Jr., 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1907.  Reversed  and  remanded.  Opinion  filed  March  6, 
1908. 
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Statement  by  the  Court.  To  an  information  filed  in 
the  Municipal  Court  by  Albert  Schetter,  averring  that  the 
plaintiff  in  error,  "did  unlawfully  and  falsely  represent  and 
pretend  Albert  Schetter  that  he  would  give  him  employment 
as  a  machinist  in  the  Union  Pacific  Railroad  shops  on  pay- 
ment of  ten  ($10)  dollars  he  also  further  stated  that  he 
as  an  employment  agent  was  authorized  by  the  said  railroad 
to  hire  men. 

"And  so  affiant,  relying  on  the  said  fake  statement  and  be- 
ing deceived  thereby,  was  induced  by  reason  thereof  to  pay 
over  and  deliver  to  the  said  E.  M.  Sperbeck  the  sum  of  ten 
($10)  dollars  in  lawful  money  of  the  United  States  of 
America,  the  said  E.  M.  Sperbeck  well  knowing  the  said 
false  representations  to  be  false,  with  intent  then  and  there 
to  cheat  and  defraud,"  etc. 

The  defendant  pleaded  not  guilty.  A  jury  was  waived 
and  the  trial  by  the  court  resulted  in  a  finding  of  guilty  and 
a  judgment  that  defendant  pay  a  fine  of  $250,  and  be  im- 
prisoned in  the  coimty  jail  one  day,  to  reverse  which  judg- 
ment this  writ  of  error  is  prosecuted.  As  to  the  repre- 
sentations made  by  the  defendant  to  the  prosecutor,  the  only 
evidence  was  the  testimony  of  the  prosecutor  for  the  People, 
and  the  testimony  of  the  defendant  in  his  own  behalf.  The 
prosecutor  testified  in  chief  as  follows: 

"I  know  E.  M.  Sperbeck  and  have  known  him  since  about 
December  16  or  17,  1906.  lie  runs  an  employment 
agency.  I  went  into  his  office  looking  for  work.  I  asked 
him  whether  he  could  give  me  work  as  a  machinist  in  the 
railroad  shops.  He  told  me  that  upon  the  payment  of  one 
dollar  ($1)  down  and  the  further  payment  of  nine  dollars 
($9),  which  he  claimed  was  for  the  tickets,  he  would 
give  me  employment  at  two  dollars  ($2)  per  day  at  Chey- 
enne or  Granger,  Wyoming.  He  said  that  he  had  given  em- 
ployment to  a  lot  of  fellows  and  that  if  I  stayed  there  sixty 
days  they  would  pay  me  back  the  ten  dollars  ($10)  that  I 
paid  in.  I  did  not  believe  that  I  would  get  that  money 
back,  but  I  was  out  of  work  and  thought  it  was  a  pretty 
good  thing.     He  told  me  that  there  were  four  others  besides 
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myself  going,  but  when  we  got  to  the  depot  there  were  only 
two  others.  He  said  the  others  had  backed  out,  and  that 
we  were  to  go  on  and  a  man  would  meet  us  at  Coimcil 
Bluffs  upon  our  arrival  and  give  us  transportation  beyond." 

On  his  cross-examination  he  testified  in  answer  to  ques- 
tions, as  follows: 

*^Q,  What  conversation  did  you  have  with  Mr.  Sperb?ck 
regarding  the  arrangement  for  transportation,  and  what  did 
he  tell  you  that  he  would  charge  you  for  securing  employ- 
ment from  him? 

A.  He  told  me  that  I  would  have  to  pay  him  one  dollar 
for  his  services,  the  balance,  namely,  nine  dollars  would  go 
to  the  railroad  company  for  fare. 

Q.  What  representations  did  Mr.  Sperbeck  make  to  you 
with  reference  to  employment  after  you  got  out  there  ? 

A.  He  told  me  that  he  could  place  me  either  in  Cheyenne, 
Wyoming,  or  Granger,  Wyoming,  at  two  dollars  per  day. 
That  he  had  sent  a  lot  of  people  out  there  and  that  there 
would  be  no  trouble  at  all." 

The  defendant  testified  as  follows : 

"I  first  met  Albert  Schetter,  the  complaining  witness, 
about  December  16,  or  17,  1906,  when  he  came  into  my 
office  and  stated  that  he  was  looking  for  railroad  work  out 
west.  I  told  him  that  I  had  secured  employment  for  a  num- 
ber of  men,  and  that  I  thought  that  I  could  get  work  for 
him  on  the  Union  Pacific  Railroad.  I  went  over  and  saw 
Mr.  Williams,  the  general  ticket  agent,  and  asked  him 
whether  they  could  use  some  laborers.  He  told  me  that  he 
would  wire  their  manager  and  let  me  know.  He  after- 
wards told  me  that  he  could  place  the  men  and  I  told  Mr. 
Kchctter  that  I  could  get  him  employment  at  two  dollars 
})er  day  on  the  W^yoming  division  of  the  Union  Pacific 
Railroad. 

Q.  Did  you  state  to  him  that  you  could  give  him  employ- 
ment at  Cheyenne  or  Granger  ?  A.  No,  sir,  I  did  not.  I  told 
him  that  they  needed  men  on  the  Wyoming  division  and  that 
he  could  perhaps  be  placed  or  secure  employment  at  any  of 
the  points  along  said  line." 
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Feed  A.  Bangs,  for  plaintiff  in  error. 

John  J.  Healy,  State's  Attorney,  and  Clifford  G.  Roe, 
for  defendant  in  error. 

Mb.  Presiding  Justice  Baker  delivered  the  opinion  of 
the  court. 

The  statute  on  which  the  charge  in  this  case  is  based 
provides  that:  "Whoever,  with  intent  to  cheat  or  defraud 
another,  designedly  by  color  of  any  false  token  or  writing, 
or  by  any  false  pretense,  obtains  the  signature  of  any  person 
to  any  written  instrument  or  obtains  from  any  person  any 
money,  personal  property  or  other  valuable  thing,  shall  be 
fined  in  any  sum  not  exceeding  $2,000  and  imprisoned  not 
exceeding  one  year,  and  shall  be  sentenced  to  restore  the 
property  so  fraudulently  obtained,  if  it  can  be  restored." 

The  information  alleges  that  the  defendant,  "did  unlaw- 
fully and  falsely  represent  and  pretend  Albert  Schetter 
that  he  would  give  him  employmyent  as  a  machinist  in  the 
Union  Pacific  Railroad  shops,  on  payment  of  ten  dollars ;  he 
also  further  stated  that  he  as  an  employment  agent  was  au- 
thorized by  the  said  railroad  to  hire  men.  And  so  affiant  re- 
lying on  the  said  fake  statement  and  being  deceived  thereby 
was  induced,  etc.,  to-pay  over,  etc."  This  is  an  averment 
that  the  defendant  made  two  distinct  statements  or  repre- 
sentations to  the  prosecutor :  the  first  that  he  would  give  the 
prosecutor,  "employment  as  a  machinist  in  the  Union  Pa- 
cific Railroad  shops  on  the  payment  of  ten  dollars" ;  the  sec- 
ond, that  "he,  as  an  employment  agent  was  authorized  by 
the  said  railroad  to  hire  men."  The  word  "falsely"  in 
the  averment  applies  to  the  first  statement  only,  and  not  to  the 
second.  If  it  had  been  intended  to  make  the  word  "falsely" 
apply  to  both  statements,  at  the  conclusion  of  the  first  state- 
ment after  the  word  dollars,  the  word  "and"  would  have 
been  used  instead  of  the  words  "he  also  stated."  This  view 
finds  confirmation  in  the  language  of  the  next  clause  of  the 
information:  "And  so  affiant  relying  upon  the  said  fake 
statement  and  being  deceived  thereby,  etc." 
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Tbeives'  slang  has  no  proper  place  in  an  information,  but 
whatever  may  be  the  meaning  of  the  slang  word  "fake"  as 
used  in  the  information,  the  word  statement  is  singular, 
and  but  one  statement  is  by  the  information  styled  a  "fake 
statement.'' 

To  establish  the  guilt  of  the  defendant,  the  evidence  must 
prove  beyond  a  reasonable  doubt  that  the  defendant  repre- 
sented or  pretended  to  the  prosecutor:  "that  he  would  give 
him  employment  as  a  machinist  in  the  Union  Pacific  shops." 

We  should  hesitate  to  hold  that  the  testimony  of  the  prose- 
cutor, in  chief,  if  it  stood  alone,  was  sufficient  to  sustain 
the  allegation  of  the  information.  He  testified  that  he  asked 
defendant,  "whether  he  could  give  me  employment  as  a  ma- 
chinist in  the  railroad  shops,"  and  that  defendant  said  that 
upon  certain  conditions,  "he  would  give  me  employment  at 
two  dollars  per  day  at  Chevenne  or  Granger,  Wyoming." 
It  is,  to  say  the  least,  doubtful  whether  the  statement,  that 
the  prosecutor  testified  that  the  defendant  made,  could  in 
any  event  be  held  a  statement  or  representation  by  the  de- 
fendant that  he  would  give  the  prosecutor  employment  as  a 
machinist,  or  anything  more  than  a  statement  or  represen- 
tation that  he  would  give  him  employment  at  a  certain  place, 
at  certain  wages,  without  specifying  any  particular  em- 
ployment. 

But  the  prosecution  was  bound  to  prove  not  only  a  rep- 
resentation by  the  defendant  that  he  would  give  the  prose- 
cutor employment  as  a  machinist,  but  that  he  would  give 
him  such  employment,  "in  the  Union  Pacific  Kailroad 
shops."  Xeither  in  his  testimony  in  chief  nor  in  his  cross 
examination  did  the  prosecutor  testify  that  the  name  of 
the  Union  Pacific  Eailroad  Company  was  so  much  as  men- 
tioned in  any  conversation  between  him  and  the  defendant. 
On  his  cro«^s-examination  he  testified  as  follows: 

"Q.  What  representations  did  Mr.  Sperbeck  make  to  you  ? 

A.  He  told  me  he  was  hiring  a  lot  of  people  to  go  out 
west  and  work  on  railroads.     *     *     * 

Q.  What  representations  did  IMr.  Sperbeck  make  to  you 
with  reference  to  employment  after  you  got  out  there?     A* 
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He  told  me  that  he  could  place  me  either  in  Cheyenne  or 
Granger,  Wyoming,  at  two  dollars  per  day,  that  he  had  sent 
a  lot  of  people  out  there  and  there  would  be  no  trouble  at  all." 
This  testimony,  taken  in  connection  with  his  testimony  in 
chief,  clearly  fails  to  sustain  the  allegation  that  defendant 
represented  to  the  prosecutor,  "that  he  would  give  him  em- 
ployment as   a   machinist  in  the   Union  Pacific  Railroad 


The  defendant  testified  that  he  did  not  state  to  the  prose- 
cutor that  he  could  give  him  employment  at  Cheyenne  or 
Granger,  but  independent  of  this  testimony  and  consider- 
ing only  the  testimony  of  the  prosecutor,  the  evidence  does 
not  sustain  the  information,  and  the  judgment  must  there- 
fore be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


American  Bieyele  Company  t.  Frederick  Oulnd. 

Gen.  No.  13,51^ 

. 
Res  ipsa  loquitur — when  doctrine  of,  does  not  apply.  As  be- 
tween master  and  servant,  the  doctrine  of  res  ipsa  loquitur  Is  Inap- 
plicable to  a  case  where  there  is  a  reasonable  cause  to  believe  from 
the  evidence  that  the  servant  himself  was  the  agency  which  set  In 
motion  the  cause  of  the  injury  complained  of. 

Action  in  case  for  personal  Injuries.  Error  to  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  M.  Walker,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Reversed.    Opinion  filed  March  6,  1908. 

Winston,  Payne,  Strawn  &  Shaw,  for  plaintiff  in  error ; 
John  Barton  Payne  and  Walter  II.  Jacobs,  of  counsel. 

John  W.  Byron,  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Defendant  in  error — plaintiff  in  the  suit — recovered  a 
judgment  for  personal  injuries  in  the  Circuit  Court,  from 
which  judgment  this  appeal  is  prosecuted. 
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The  plaintiff  Oulnd  was  employed  by  the  defendant  eon- 
pany  in  its  machine  shop  and  foundry.  At  the  time  of  the 
injury  he  was  assisting  in  placing  a  die  upon  its  bed  under 
a  hammer.  This  die  weighed  about  250  pounds.  Plain- 
tiff was  employed  as  a  heater.  It  was  his  duty  to  heat  metal 
and  hand  it  to  the  hammer  man  whose  assistant  he  was. 
It  was  his  duty  also  to  assist  the  hammer  man  in  changing 
dies  as  the  exigencies  of  the  work  required.  On  this  occa- 
sion he  had  been  directed  to  assist  one  of  the  hammer  men 
in  placing  a  die  under  the  middle  one  of  three  steam  ham- 
mers located  from  ten  to  twenty  feet  apart.  The  hammer 
man  took  hold  of  the  left  side  of  the  die  and  plaintiff  took 
hold  of  the  right  side.  Holding  it  in  this  manner,  the  die 
was  carried  toward  the  place  winch  it  was  to  occupy  under 
the  hammer.  In  order  to  get  close  enough  to  drop  the  die 
properly  in  its  bed,  plaintiff  placed  his  foot  between  the 
base  of  the  machine  and  the  treadle  which  when  pressed 
upon  operated  the  hammer.  There  were  also  two  hand 
levers  on  the  side  of  the  machine  nearest  to  him  by  which 
the  hammer  could  be  operated.  As  the  die  was  being  placed 
in  position  the  hammer  suddenly  descended  upon  it,  in- 
flicting the  injuries  complained  of,  and  springing  back  to 
its  place  at  the  top  of  the  machine  where  it  remained.  The 
evidence  appears  to  be  undisputed  that  in  thus  descending 
and  returning  to  its  position  the  hammer  worked  just  as  it 
was  intended  to  work  when  the  tread  or  levers  by  which  it 
was  set  in  motion  should  be  operated  in  ordinary  course. 
The  plaintiff  testifies  that  he  "did  not  touch  any  of  the 
springs  or  treads  about  that  hammer."  Our  attention,  how- 
ever, is  called  to  his  testimony  on  cross-examination,  where 
he  says,  "I  do  not  know  whether  I  touched  anything  or  not 
I  had  to  stoop  over  the  tread  because  I  have  to  come  in  to 
the  hammer."  This  tread  or  treadle  extending  across  in 
front  of  the  base  of  the  machine  was  about  six  or  eight  inches 
high  and  about  an  inch  from  the  machine.  There  is  testi- 
mony given  bv  plaintiff's  witnesses  to  the  effect  that  there 
was  no  way  in  which  the  hammer  could  be  caused  to  de- 
scend as  it  did  on  this  occasion  imless  some  one  touched  one 
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of  the  levers,  except  by  turning  off  the  steam/ which  it  is 
not  claimed  was  done  in  this  case.  It  is  not  contended 
that  anyone  else  touched  either  of  these  levers,  but  it  is 
insisted  in  behalf  of  the  defendant  that  the  evidence  as  to 
the  position  of  the  plaintiff's  foot  at  the  time  and  the  normal 
manner  in  which  the  hammer  descended  and  returned  to  its 
position  should  be  deemed  conclusive  proof  that  plaintiff 
himself  inadvertently  placed  his  foot  against  the  tread  with 
sufficient  pressure  to  operate  the  hammer  and  was  thus  the 
cause  of  his  oa^ti  injury. 

It  is  contended  in  behalf  of  the  plaintiff  that  the  hammer 
which  caused  the  injury  was  out  of  order.  There  is  testi- 
mony in  behalf  of  plaintiff  to  the  effect  that  the  hammer 
was  •'out  of  repair"  before  the  accident,  that  ^'the  blows  of 
the  hammer  were  irregular,"  that  "there  were  two  blows  in 
place  of  one,"  that  in  descending  "the  hammer  is  controlled 
by  guides"  and  that  it  "was  loose  in  the  guides."  The  wit- 
ness who  so  testifies  states,  however,  that  the  irregular  blows 
"never  happened  except  when  I  pulled  the  lever" ;  and  we 
find  no  evidence  which  tends  in  any  degree  to  show  that 
the  alleged  defects  in  the  hammer  had  ever  caused  it  to 
descend  at  any  time  except  when  the  levers  were  operated 
in  the  usual  way  for  the  purpose  of  so  causing  it  to  descend. 

It  is  conceded  by  his  counsel  that  plaintiff  "knew  what 
would  happen  if  he  put  his  foot  on  that  treadle  and  pressed 
it  down  to  the  floor";  and  it  is  insisted  that  he  did  not  do 
so,  but  that  the  jar  of  the  die  when  dropped  onto  the  hammer 
bed  may  have  been  the  cause  of  the  sudden  descent  of  the 
hammer.  This,  however,  is,  so  far  as  we  discover,  mere 
conjecture  of  counsel  without  evidence  to  support  it.  Of 
like  character  is  the  contention  that  "there  must  have  been 
some  defect  in  some  part  of  the  hammer  that  caused  it  to 
operate  imperfectly." 

Appellee's  counsel  urge  that  the  case  "meets  every  re- 
quirement for  the  doctrine  of  res  ipsa  loquitur/^  In  this 
we  are  unable  to  concur.  In  111.  Cent.  Ry.  Co.  v.  Swift,  213 
111.,  307-316,  it  is  said  that  "doctrine  only  applies,  how- 
ever, where  the  machine,  appliance    or  other    thing    from 
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which  the  injury  results  is  shown  to  be  under  the  manage- 
ment of  the  defendant  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen  if  those  in  con- 
trol use  proper  care."  It  is  evident  that  the  doctrine  cannot 
be  applicable  in  a  case  where  there  is  any  reasonable  cause 
to  believe  from  the  evidence  that  the  plaintiff  himself  may 
by  inadvertent  pressure  on  the  treadle  have  caused  the  ham- 
mer to  descend  upon  the  fingers  of  his  hand.  In  such  case 
"the  mere  happening  of  the  accident  raises  no  presumption 
that  it  was  caused  by  the  negligence  of  the  master."  Dia- 
mond Glue  Company  v.  Wietzychowski,  227  111.,  338-342. 
Finding  no  evidence  in  the  record  which  tends  to  justify 
a  conclusion  that  plaintiff  was  injured  by  reason  of  negli- 
gence on  the  part  of  the  defendant,  the  judgment  of  the 
Circuit  Court  must  be  reversed  with  a  finding  of  facts. 

Reversed  with  finding  of  facts. 


Cantrall  Co-operative  Coal  Company  t.  John  8.  Level. 
Gen.  No.  13,642. 

1.  Lease — of  mine  construed.  A  lease  upon  mining  property 
held  to  require  the  payment  of  royalties  upon  "screenings"  upon 
the  ground  that  the  same  was  coal  of  a  merchantable  quality  within 
the  designation  of  the  descriptive  words  "pea,  nut,  lump  and  egg 
coal"  contained  in  the  lease. 

2.  Contract — what  proper  to  aid  construction  of  ambiguous.  In 
order  to  aid  in  the  interpretation  of  an  ambiguous  contract,  it  is 
proper  for  the  court  to  consider  the  interpretation  which  the  parties 
have  by  their  conduct  placed  thereon. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Axel  Chytraus.  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1907.  Affirmed.  Opinion  filed 
March  6,  1908. 

Statement  by  the  Court.  This  is  an.  action  to  recover 
royalties  under  a  coal  lease.  At  the  close  of  all  the  evi- 
dence the  court  instructed  the  jury  to  find  the  issues  for  the 
plaintiff  and  assess  his  damages  at  the  sum  of  $1r,527.99. 
Judgment  was  entered  accordingly. 
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Material  facts  are  that  appellee  leased  the  right  to  mine 
coal  underlying  real  estate  in  Sangamon  county,  Illinois, 
"for  and  in  consideration  of  the  payment  of  a  royalty  of 
three  cents  per  ton,  payable  monthly  for  all  pea,  nut,  lump 
and  egg  coal  mined  *  *  *  of  a  merchantable  quality 
and  taken  out  through  said  shaft  for  and  during  the  term  of 
ninety-nine  years." 

The  grantees  under  this  lease  subsequently  conveyed  their 
rights  under  it  to  appellant,  and  the  latter  entered  into  pos- 
session of  the  premises  on  or  about  August  8,  1891,  and  has 
since  been  continuously  engaged  in  mining  coal  therefrom, 
upon  which  coal  it  paid  royalties  until  March  1,  1905. 
After  the  last  mentioned  date  it  made  a  statement  to  appel- 
lee, dividing  the  coal  mined  into  two  classes,  one  entitled 
"lump,  eggy  nut  and  pea  coal,''  and  the  other  entitled  "screen- 
ings." Prior  to  March  1,  1905,  appellant  admits  it  had 
paid  the  agreed  royalty  on  all  the  coal  mined,  and  it  was  not 
until  November  20,  1906,  that  appellant  in  reply  to  a  re- 
quest from  appellee  for  a  statement  mailed  one  purporting  to 
show  the  amount  of  coal  mined  and  removed  from  the  said 
property,  from  March  1,  1905,  to  October  31,  1906,  in  which 
statement  for  the  first  time  the  classification  between  "lump, 
e^,  nut  and  pea  coal"  and  "screenings"  was  attempted  to 
be  made.  That  statement  showed  the  number  of  tons  of  the 
first  class  mined  during  the  time  stated  to  be  140,872  tons 
and  the  number  of  the  tons  of  screenings  mined  and  removed 
from  the  premises  to  be  16,947  tons. 

Hugh  L.  Bubnham,  for  appellant. 

Louis  T.  Obr,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  contention  of  appellant  is  that  the  court  erred  in 
directing  a  verdict  in  favor  of  appellee  on  the  ground  that 
under  the  lease  appellant  was  not  obliged  to  pay  for  any- 
thing but  "pea,  nut,  lump  and  egg  coal"  mined  by  them,  and 
that  "screenings"  was  not  included  under  any  of  these 
designations.  There  is  evidence  tending  to  show  that  what 
is  called  screenings  is  merchantable  coal  and  was  sold  by 
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appellant  as  it  sold  other  coal.  This  is  apparently  not  dis- 
puted. Such  coal  therefore  comes  within  the  description  of 
coal  "of  a  merchantable  quality"  contained  in  the  lease. 
The  testimony  of  appellant's  secretary  is  to  the  effect  that 
"screenings  are  different  sizes,  inch  screenings  and  one  and 
one-quarter  inch,"  and  that  "coal  that  passes  through  one  and 
one-quarter  inch  screens  would  be  called  screenings,"  that 
"pea  coal  passes  through  an  inch  and  a  quarter  screen,"  and 
"is  screenings  when  it  is  mixed  with  other  coal" ;  that  "screen- 
ings in  the  trade  is  pea  coal  and  slack  mixed,"  that  "slack 
is  the  finest  portion  of  the  coal,"  that  "you  can  call  it  dif- 
ferent  size  screening,"  that  "what  passes  through  the  inch 
screen  some  call  slack,  some  call  screenings."  It  thus  ap- 
pears from  evidence  introduced  in  behalf  of  appellant  that 
what  is  called  "screenings"  includes  different  sizes  of  coal, 
some  of  it  one  and  a  quarter  inch  coal,  and  some  of  less 
size,  that  what  is  called  pea  coal  passes  through  an  inch  and 
a  quarter  screen,  and  is  itself  literally  screenings,  and  is 
called  by  that  term  when  mixed  with  other  coal.  All  coal 
that  is  passed  through  screens  for  the  purpose  of  separating 
it  into  different  sizes  is  in  a  sense  screenings  in  that  it 
passes  through  a  screen.  This  is  true  apparently  of  all  the 
coal  described  in  the  lease,  unless  it  be  lump  coal  of  the 
larger  sizes.  It  is,  we  think,  a  fair  conclusion  from  all  the 
evidence  that  whatever  coal  of  a  merchantable  quality  is, 
as  the  lease  provides,  "mined"  by  appellant  is  included  in 
the  general  description  of  pea,  nut,  lump  and  egg  coal.  The 
lease  makes  no  provision  for  screening.  That  is  done  ap- 
parently for  appellant's  convenience  only. 

If,  however,  there  was  any  reasonable  doubt  of  the  cor- 
rectness of  the  conclusion  stated,  it  would  be  obviated  in  this 
case  by  the  construction  placed  on  the  contract  by  the  parties 
themselves.  Prior  to  the  statement  submitted  Xovcmbor  20, 
1906,  showing  the  coal  mined  and  removed  br^twcen  7. 1  arch 
1,  1905,  and  October  31,  1900,  in  which  iho  diniMction 
betwTcn  other  coal  and  what  is  culled  in  tli-^t  stntcinent 
"screenings"  was  first  made,  appellant  had  paid  for  all  coal 
taken  out  without  distinction  and  without  sug<2:csting  any 
distinction   as   to   coal   screened   or  unscreened.     "It   is   a 
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familiar  rule  of  construction  that  where  the  terms  of  an 
agreement  are  in  any  respect  doubtful  or  uncertain  and  the 
parties  to  it  have  by  their  own  conduct  placed  a  construction 
upon  it  which  is  reasonable,  such  construction  will  be  adopted 
by  the  courts  in  the  event  of  litigation  concerning  it/' 
People  ex  rel.  v.  Murphy,  119  III,  150-lOG. 

It  is  urged  in  behalf  of  appellant  that  the  trial  court 
erred  in  sustaining  objections  to  certain  questions  put  to  a 
witness  in  appellant's  behalf  as  to  the  reasons  why  in  state- 
ments made  previous  to  ilarch,  1905,  no  distinction  had 
been  made  as  to  coal  mined,  between  so-called  "screenings" 
and  other  coal,  and  why  the  distinction  was  made  in  the 
subsequent  statement.  It  is  claimed  that  the  purpose  was 
to  prove  by  the  witness  that  the  earlier  statements  made  no 
such  distinction  by  mistake.  The  testimony  was  correctly 
excluded.  It  may  be  the  circumstances  under  which  the 
statements  in  question  were  made  might  properly  have  K^en 
testified  to  as  matters  of  fact,  but  appellant  had  no  right  to 
introduce  testimony  for  the  purpose  of  "proving  a  secfit 
and  unexpressed  intention"  or  unexpressed  purpose  other 
than  as  indicated  by  the  writings  thein>elv(*^.  Brand  v. 
Gallup,  111  111.,  487-492.  It  is,  we  think,  clear  that  ap- 
pellant made  these  statements  for  some  years  and  paid  roy- 
alties on  their  showing  in  pursuance  of  its  understanding 
and  construction  of  the  force  and  effect  of  the  lease. 

Finding  no  error  in  the  record,  the  judgment  of  the  Su- 
perior Court  will  be  aflSrmed. 

Affirmed. 


John  Brod  v.  J.  E.  Dering. 

Gen.  Ko.  13,679. 

CoNSiONOB  AND  CONSIGNEE — What  prima  facie  proof  of  delivery. 
Prima  facie  proof  of  delivery  by  a  consignor  to  a  consignee  is 
established  by  proof  of  delivery  to  a  carrier  for  transportation,  the 
property  being  marked  for  delivery  to  the  consignee. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Freeman  K.  Blake,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
Biarch  6,  1908. 


108 


Appellate  Courts  of  Illinois. 


Vol.  139.3 


Brod.  y.  Dering. 


Statement  by  the  Coart.  Defendant  in  error — ^here- 
inafter called  plaintiff — brought  suit  to  recover  from 
plaintiff  in  error — hereinafter  referred  to  as  defendant — the 
value  of  three  carloads  of  coal  claimed  to  have  been  sold 
and  delivered  to  the  defendant.  The  latter  filed  notice 
of  set-off  and  a  bill  of  particulars  claiming  damages  by 
reason  of  non-delivery  of  two  of  the  carloads  of  coal. 

Material  facts  are  stated  to  be  that  on  or  about  January 
7,  1905,  the  defendant  ordered  three  carloads  of  coal  which 
were  to  be  shipped  by  plaintiff  to  the  defendant  at  Kiles 
Center,  Illinois,  at  an  agreed  price.  One  of  the  cars  was 
delivered  to  the  defendant,  but  the  latter  denies  that  he 
received  the  others.  There  is  evidence  tending  to  show  the 
plaintiff  owned  three  certain  carloads  of  coal  standing  on 
tracks  of  the  Chicago  and  Eastern  Illinois  Eailroad  Com- 
pany at  Chicago  on  said  date — January  7,  1905 — two  of 
which  he  directed  said  railroad  company  to  deliver  to  the 
Chicago  and  Northwestern  Railway  Company  to  be  by  the 
latter  shipped  over  its  track  to  the  defendant  at  Niles  Center. 
The  said  Chicago  and  Northwestern  Railway  was  the  only 
railroad  from  Chicago  to  Niles  Center.  Two  receipts  were 
introduced  in  evidence  which  are  as  follows : 


Consignee,  John  Brod. 
Destination,  Niles  Center. 


Series 

0 

Pro. 

1-7595 

From 

Cummings 

Date  of  W.  B. 

1-4 

XcofW.B. 

C.  7 

Car  Initial 

E.  T.  H. 

Car  Xo. 

7775 

Consignor 

C.C.  Co. 

X  Car  Number 

Vis 

Original  Point 

of  shipment 

•Ao 

Chicago,  Jan,  16,  1905. 


Via  C.  N.  W. 
Received    of    Chicago    & 
Eastern  Illinois  Railroad  Co. 
the  following  described  prop- 
erty in  good  order : 

Articles  and  Weight     Rate 
Marks.  Charges, 

lump.        80,000     32.20. 
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Received  at  40th  street,  Chicago,  C.  &.  N.  W.  Ry.  Co. 
Not  responsible  beyond  the  Terminal  Station  of  this 
line. 

Jan.  21,  1905. 
Subject  to  conditions  of  Local  Freight  Tariffs. 

II.  C.  Howe,  Agent. 

Per 

Not  checked  or  transferred  by  C.  &  N.  W.  Ry." 


'plaintiff's  exhibit  b. 


Consignee,  Jno.  Brod. 
Destination,  Niles  Center,  111. 


Chicago,  Jan.  6,  1905. 


Series 

0 

Pro. 

1-292 

From 

Bruilletta 

DateofW.  B. 

Vs 

Xo.  ofW.B. 

C.l 

Car  Initial 

C.T.H. 

Car  No. 

3257 

Consignor 

B.  C.  C.  C 

Co. 
X  Car  Nmnbei  Vig  8 :30  a.  m. 


Via  C.  &  N.  W. 
Received    of    Chicago    & 
Eastern  Illinois  Railroad  Co. 
the  following  described  prop- 
erty in  good  order. 

Articles  and  Weight     Rate 
Marks.  Charges. 

LCoal.        '^/loo      20.17. 

Received  at  40th  street,  Chicago,  C.  &  N.  W.  Ry. 
Not  responsible  beyond  the  Terminal  Station  of  this 
line. 

Jan.  18,  1905. 

Subject  to  conditions  of  Local  Freight  Tariffs. 

H.  C.  Howe,  Agent. 
Not  checked  or  transferred  by  C.  &  N.  W.  Ry." 

There  was  no  proof  except  the  said  receipts  of  delivery 
of  said  cars  to  the  defendant.  The  latter  introduced  evi- 
dence tending  to  show  that  not  having  received  these  cars 
of  coal,  he  was  compelled  to  and  did  purchase  two  other 
cars  of  coal  at  Niles  Center  for  which  he  paid  a  larger 
price  than  was  called  for  by  his  contract  with  plaintiff. 

The  trial  court  held  that  the  receipts  above  set  forth  were 
competent  evidence  of  the  delivery  by  plaintiff  to  the  Chi- 
cago and  Northwestern  Railway  Company  of  two  cars  of 
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coal  for  shipment  to  defendant  at  Kiles  Center,  that  delivery 
to  said  C.  &  N.  W.  Ry.  Co.  was  delivery  to  defendant  and 
that  defendant  was  not  entitled  to  set-off.  Judgment  was 
entered  in  favor  of  plaintiff  for  the  full  amount  of  his 
claim,  being  the  contract  price  for  the  coal. 

Mason  &  Wyman,  for  plaintiff  in  error. 

Calhoun,  Lyford  &  Sheean,  for  defendant  in  error. 

;Mr.  Justice  Freeman  delivered  the  opinion  of  the  court 
Counsel  for  defendant  in  their  brief  admit  that  "a  delivery 
by  the  shipper  to  the  carrier  is  in  legal  effect  a  delivery  to 
the  consignee;  the  carrier  from  the  time  of  delivery  being 
the  agent  of  the  consignee."  K  is  contended,  however,  that 
in  the  case  at  bar  there  was  no  competent  proof  of 
delivery  to  the  carrier.  The  question  is  presented  therefore, 
whether  the  trial  court  erred  in  admitting  the  receipts  in 
evid(mce  as  competent  to  prove  such  delivery,  purporting  as 
they  do  to  acknowledge  receipt  of  the  cars  from  the  Chicago 
&  Eastern  Illinois  Railroad  Company. 

It  is  to  be  noted  that  the  purpose  for  which  the  receipts 
were  introduced  in  evidence  was  to  show  delivery  of  the  cars 
in  question  to  the  railroad  company  for  transportation  to 
the  consignee.  If  the  cars  were  delivered  to  the  Xorth- 
western  Kailroad  Company  for  transportation  to  the  con- 
signee, it  is  well  settled  that  by  such  delivery  the  railroad 
company  became  the  agent  of  the  consignee  and  the  posses- 
sion of  the  railroad  company  became  the  possession  of  the 
defendant.  Xo  question  of  the  quality  of  the  coal  or  of  its 
quantity  or  condition  is  involved,  and  the  receipts  were  not 
introduced,  nor  is  it  claimed  they  were  admissible  for  any 
other  purpose  than  as  prima  facie  evidence  of  the  delivery 
of  the  coal  to  the  Northwestern  Railroad  Company  for  trans- 
portation to  the  defendant.  The  latter's  counsel  cite  Flower 
V.  Downs,  12  Robinson  (La.)  101-102,  in  which  it  was  said 
that  "a  bill  of  lading  is  evidence  of  shipment  as  between  the 
carrier  and  the  shipper,  but  not  of  delivery  to  the  consignee; 
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such  delivery  ought  to  be  shown  by  legal  evidence  inde- 
pendently of  the  bill  of  lading."  The  receipts  in  question 
are  not  offered  as  evidence  to  show  delivery  to  the  consignee 
himself,  but  as  prima  facie  proof  of  delivery  to  the  carrier, 
the  Northwestern  Railroad  Company,  in  other  words,  as 
"evidence  of  a  shipment  as  between  the  carrier  and  the 
shipper,"  to  use  the  language  of  the  case  cited.  From  the 
time  of  such  delivery  as  is  conceded  by  defendant's  counsel, 
the  carrier  became  the  agent  of  the  consignee  and  its  posses- 
sion was  his  possession.  Pike  v.  Baker,  63  111.,  163-166; 
Rabinowitz  v.  Ilall,  123  111.  App.,  65-67;  City  of  Carthage 
V.  Duvall,  202  III,  234-237,  and  cases  there  cited. 

It  is  urged  that  "the  signatures  on  the  receipts  were  not 
proven"  and  that  "it  was  not  proven  either  that  they  were 
signed  or  stamped  by  an  employee  of  the  Northwestern  road, 
whose  duty  it  was  to  give  such  receipts."  It  appears,  how- 
ever, from  the  statement  of  facts  shown  in  the  record  that 
plaintiff  produced  the  two  receipts  "and  offered  evidence 
showing  that  said  receipts  on  the  dates  they  purport  to  have 
b?cn  given  were  given  by  the  Chicago  and  Northwestern  Rail- 
way Company  to  the  Chicago  &  Eastern  Illinois  Railroad 
Company;  that  the  two  cars  of  coal  mentioned  in  said  re- 
ceipts are  two  of  said  three  cars  of  coal  which  were  on  that 
date  in  the  possession  of  said  last  mentioned  railroad  as  afore- 
said. Thereupon  plaintiff  offered  said  receipts  in  evidence." 
The  evidence  referred  to  as  showing  the  facts  above  stated  is 
not  preserved  in  the  record.  No  objection  seems  to  have 
been  made  to  its  competency  or  sufficiency  as  laying  a 
foundation  for  the  admission  of  the  receipts  in  evidence,  and 
as  it  is  not  in  the  record  we  must  presume  it  was  competent 
and  sufficient  for  the  purpose  for  which  it  was  offered. 

Finding  no  error  the  judgment  of  the  Municipal  Court  will 
be  affirmed. 

Affirmed, 
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James  F.  Flynn  t.  People  of  the  State  of  Illinois. 
Gen.  No.  18,687. 

1.  CoNSPiBACY — When  indictment  sufficiently  charges.  An  indict- 
ment sufficiently  charges  a  conspiracy  which  in  substance  avers  that 
the  defendants,  intending  and  designing  to  cheat  and  defraud  a 
specified  company  of  a  large  amount  of  money,  fuhds  and  property, 
conspired  together  falsely  to  pretend  that  a  large  number  of  copies 
of  a  specified  paper  then  before  sold  and  delivered  by  said  company 
to  one  of  said  defendants  for  distribution  and  sale  had  been  ac- 
counted and  paid  for  by  said  defendant,  and  to  make  false  entries  on 
the  books  of  said  company  to  the  effect  that  certain  amounts  of  money 
had  been  paid  by  said  defendant  in  the  regular  course  of  business 
of  said  company,  by  which  false  pretenses  and  false  entries  said  con- 
spirators intended  to  cheat  and  defraud  said  company  "of  a  large 
number  of  its  said  publication,  to-wit,  340,000  copies  of  the  value  of 
one-half  cent  each." 

2.  Conspiracy — what  instruction  in  prosecution  for,  improper. 
An  instruction  in  a  prosecution  for  conspiracy  is  Improper  which 
tells  the  jurors  that  if  the  evidence  leaves  a  reasonable  doubt  in 
their  minds  as  to  the  guilt  of  either  of  the  defendants,  they  should 
find  such  defendant  not  guilty,  the  law  being  that  if  one  defendant 
is  not  guilty  of  the  conspiracy  charged,  neither  can  be  held  guilty. 
Held,  however,  in  this  case  that  the  giving  of  this  instruction  was 
not  harmful  error. 

Baker,  P.  J.,  dissenting. 

Criminal  prosecution  for  conspiracy.  Error  to  the  Criminal  Court 
of  Cook  County;  the  Hon.  Marcus  Kavanagii,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  March  6,  1908. 

Charles  J.  Trainor,  for  plaintiff  in  error. 

John  J.  Healy,  State's  Attorney,  Charles  F.  McKin- 
LEY  and  Leon  Zolotkof,  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  indicted  with  one  John  A.  Colvin, 
Jr.,  for  conspiracy  to  defraud  the  Chicago  Journal  Company. 
Both  defendants  were  convicted  in  the  Criminal  Court. 
From  the  sentence  of  that  court,  imposed  on  each  of  the  d*- 
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fendants,  the  plaintiff  in  error  prosecutes  this  writ  of  error. 

The  indictment  charges  in  substance  that  said  Colvin  and 
Flynn  intending  and  designing  to  cheat  and  defraud  the 
said  company  of  a  large  amount  of  money,  fimds  and  prop- 
erty, conspired  together  to  falsely  pretend  that  a  large 
number  of  copies  of  the  Journal  then  before  sold  and  de- 
livered by  said  company  to  said  Flynn  for  distribution  and 
sale  had  been  accounted  and  paid  for  by  Flynn,  and  to 
make  false  entries  on  the  books  of  said  company  to  the 
effect  that  certain  amoimts  of  money  had  been  paid  by  said 
Flynn  in  the  regular  course  of  business  to  said  company, 
by  which  false  pretenses  and  false  entries,  said  conspirators, 
in  pursuance  of  said  conspiracy,  intended  to  cheat  and 
defraud  said  Chicago  Journal  Company  "of  a  large  number 
of  its  said  publications,  to-wit,  three  hundred  and  forty 
thoiisand  copies  of  the  value  of  one  half  cent  each." 

It  is  urged  in  behalf  of  plaintiff  in  error,  hereinafter  re- 
ferred to  as  the  defendant,  that  the  allegations  are  insuffi- 
cient in  an  indictment  for  common  law  conspiracy.  It  is 
said  the  gravamen  of  the  indictment  is  that  the  defendants 
conspired  falsely  to  pretend  that  a  large  number  of  papers 
had  been  accounted  and  paid  for,  and  to  make  false  entries 
on  the  Journal  Company's  books  to  the  effect  that  certain 
moneys  had  been  paid  by  Flynn  to  the  company.  We  are  of 
opinion,  however,  that  the  gravamen  lies  in  the  allegations 
substantially  to  the  effect  that  by  means  of  "said  false  pre- 
tenses and  false  entries  on  the  books"  the  defendants  intended 
to  defraud  the  company  of  a  large  number  of  its  publications. 
A  conspiracy  is  defined  by  defendant's  attorneys  to  be  "a 
corrupt  agreement  to  do  an  illegal  act,  or  to  do  a  legal  act  by 
illegal  methods."  That  the  indictment  charges  a  corrupt 
agreement  to  do  an  illegal  act  seems  plain. 

It  is  conceded  by  defendant's  attorney  that  there  is  com- 
petent evidence  tending  to  show  in  behalf  of  the  State  that 
Colvin  and  Flynn  were  employees  of  the  Journal  Company, 
Colvin  as  a  bookkeeper  and  Flynn  as  a  circulator;  that  it 
was  Colvin's  duty  to  keep  the  accounts  of  the  several  circu- 
lators; that  a  discrepancy  was  discovered  in  Colvin's  book- 
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keeping,  that  an  investigation  was  instituted,  and  that  Col- 
vin  admitted  he  had  been  "doctoring^'  the  books  and  keeping 
certain  money  which  was  paid  to  him,  which  he  stated  he 
received  from  the  defendant  Flynn.  There  is  further  evi- 
dence tending  to  show  that  Flynn  when  arrested  said  to  the 
circulation  manager  of  the  Journal,  "For  Heaven's  sake 
don't  send  me  down  South.  If  you  do  it  will  kill  me"; 
that  there  were  times  when  Colvin  held  him  up  for  as  much 
as  $15  a  week,  and  that  he  did  not  know  whether  there  was 
"anyone  else  in  it  beside  Colvin  and  himself."  Flynn  tes- 
tifies that  for  about  two  or  three  months  before  Colvin  came 
into  the  employ  of  the  Journal  Company,  all  his  payments 
were  made  to  the  cashier,  to  whom  he  had  been  sent  when 
he  began  his  work  in  the  employ  of  the  company.  He  states 
that  after  Colvin  came  there,  Colvin  told  him  he  was  not 
to  pay  the  cashier  any  more,  but  to  pay  him  and  that  there- 
after he*  paid  Colvin  every  week.  Flynn  says  that  on  one 
occasion  when  it  was  discovered  he  was  short  a  certain 
amount  Colvin  said  to  him,  speaking  of  the  circulation  man- 
ager, "Eckstrom  is  crazy.  The  books  are  all  right."  Flynn 
denies  having  said  "For  God's  sake  be  easy  with  me,"  and 
denies  asking  that  he  be  not  sent  South.  He  denies  that  he 
said  Tie  had  paid  Colvin  as  high  as  $15  a  week  and  states 
that  he  told  the  circulation  manager  he  had  nothing  to  con- 
fess. There  is  evidence  tending  to  show  he  had  a  good 
reputation  for  honesty  in  the  neighborhood  where  he  resides. 
There  is  evidence  tending  to  show  that  Colvin  kept  the 
books  in  such  a  manner  as  to  make  it  appear  that  Flynn's 
accounts  for  papers  delivered  to  him  were  properly  paid ; 
that  Flynn's  "instructions  were  to  collect  for  his  papers 
and  pay  the  cashier  each  week."  It  is  iidmittcd  that  Flynn 
did  not  do  this  but  continued  to  pay  to  Colvin  instead  of  to 
the  cashier — evidence  that  doubtless  had  weight  with  the 
jury  in  reaching  their  verdict. 

It  is  urged  in  behalf  of  the  defendant  that  there  was  error 
in  the  admission  of  certain  books  of  the  company  which  were 
kept  by  Colvin,  entries  in  which,  it  is  said,  were  made  by 
Colvin  from  a  "blotter"  kept  in  the  shipping  room,  pur- 
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porting  to  show  the  number  of  papers  delivered  to  the  several 
circulators,  including  Flynn.  It  is  not  pointed  out,  how- 
ever, in  what  way,  if  at  all,  the  admission  of  such  evidence 
was  harmful  to  Flynn,  and  it  was  admissible,  we  think,  as 
against  Colvin  to  show  his  method  of  making  the  alleged 
fraudulent  entries.  In  like  manner  Colvin's  admissions, 
in  which  it  was  said  he  attempted  to  implicate  Flynn,  were 
competent  against  himself  and  the  court  ruled  and  instructed 
the  jury  that  they  were  not  to  *be  considered  as  evidence 
against  Flynn. 

Complaint  is  made  of  certain  instructions.  These  ob- 
jections are  general  in  their  nature.  The  fourteenth  instruc- 
tion is  the  same  as  that  referred  to  in  Juretich  v.  The 
People,  223  111.,  484-490.  While  the  rule  it  announces  is 
criticized  in  that  case,  the  instruction  itself  is  not  treated  as 
reversible  error,  and  can  not  be  so  considered  in  the  case  at 
bar. 

It  was,  we  think,  erroneous  to  instruct  the  jurors  that  if 
the  evidence  leaves  a  reasonable  doubt  in  their  minds  as  to 
the  guilt  of  either  of  the  defendants,  they  should  find  such 
defendant  not  guilty.  We  understand  the  law  to  be  in  a  case 
where  two  are  charged  with  conspiracy  together  that  if  one 
is  not  guilty  neither  is,  since  one  can  not  conspire  alone. 
But  it  is  obvious  that  the  instruction  was  not  harmful  in  this 
case. 

It  is  urged  that  while  it  was  Flynn's  account  that  was 
juggled,  there  is  no  evidence  of  conspiracy  between  him  and 
Colvin.  We  have  above  referred  to  certain  evidence  which 
prevents  our  concurrence  in  this  contention.  We  cannot  say, 
in  view  of  the  testimony  as  to  his  alleged  admissions,  the 
undisputed  evidence  that  he  paid  money  to  Colvin  in  diso- 
bedience of  his  instructions  and  paid  practically  none  to  the 
cashier,  and  the  evidence  that  his  account  was  so  kept  by 
Colvin  as  to  conceal  the  fact  of  non-payment  to  the  company, 
thus  enabling  Flynn  to  continue  to  obtain  papers  from  the 
Journal  Company,  a  part  at  least  of  the  proceeds  of  which 
were  paid  to  Colvin  and  practically  none  to  the  employer, 
that  the  verdict  of  the  jury  is  not  warranted  by  evidence. 
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The  judgment  of  the  Criminal  Court  must  therefore  be 
affirmed. 


Mb,  Presiding  Justice  Baker  dissenting. 


Affirmed, 


Chicago,  Milwaukee  &  8t.  Paul  Railway  Company  y. 
Thomas  F.  Houren. 

Gen.  No.  18,720. 

1.  Municipal  Court — volien  hill  of  particulars  sufficient.  A  bill 
of  particulars  furnished  pursuant  to  the  Municipal  Court  Act  filed  In 
an  action  of  tort  which  clearly  and  sufficiently  advises  the  defend- 
ant of  the  nature  of  the  action  he  is  called  upon  to  defend,  is  suffi- 
cient to  admit  the  introduction  ol  ordinances  notwithstanding  the 
same  are  not  referred  to  in  such  bill  of  particulars. 

2.  Nkgligence — what  constitutes,  resulting  in  communication  of 
fire.  A  railroad  company  is  liable  for  loss  resulting  from  fire  where 
it  appears  that  its  freight  cars  blocked  a  street  crossing  and  thus 
prevented  the  fire  department  from  availing  of  the  opportunity  to 
preveiit  the  spread  of  fire  to  the  plaintiff's  property. 

Tort.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W. 
Houston,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  March  6,  1908. 

Statement  by  the  Court.  This  is  a  suit  brought  by 
defendant  in  error — hereinafter  called  plaintiff — to  recover 
from  the  Chicago,  ililwaukee  &  St.  Paul  Railway  Company 
for  the  destruction  by  fire  of  a  building  belonging  to  plain- 
tiff located  near  the  corner  of  63rd  avenue  and  Blooming- 
dale  avenue,  Chicago,  the  loss  of  which  building  it  is  claimed 
was  caused  by  reason  of  the  negligence  of  the  defendant  rail- 
way company. 

The  jilaintiff's  cottage  was  burned  the  early  morning  of 
October  3,  1906,  w^hen  a  fire  broke  out  in  a  cottage  adjoining 
that  belonging  to  plaintiff.  It  appears  that  an  alarm  was 
given  to  the  fire  department  about  1 :50  a.  m.  and  a  fire 
engine,  hose  cart  and  appurtenances  w-ere  at  once  sent  to  the 
place.     In  going  there  the  firemen  with  their  apparatus  pro- 
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ceeded  down  Grand  avenue  to  63rd  avenue.  Grand  avenue 
is  a  paved  street,  and  although  not  the  most  direct  route,  was 
apparently  the  route  by  which  the  place  of  the  fire  could 
ordinarily  be  reached  most  quickly.  Turning  down  fiSrd 
avenue  the  firemen  with  their  apparatus  came  to  the  tracks 
of  the  defendant  railway  company.  The  place  of  the  fire 
was  about  two  blocks  south  of  the  railway  tracks.  When 
the  firemen  with  their  appliances  reached'  the  railway  tracks, 
the  street  was  blocked  by  a  line  of  cars,  some  sixty  in  number, 
extending  along  the  tracks  in  both  directions  from  the  63rd 
avenue  crossing.  To  these  cars  no  engine  was  attached. 
There  is  evidence  tending  to  show  that  they  were  coupled 
together  and  that  the  brakes  were  set,  thus  forming  an  im- 
passable barrier  which  stopped  all  passage  over  63rd  avenue 
and  64th  avenue,  and  perhaps  other  streets  as  well.  There 
is  evidence  tending  to  show  that  the  horses  of  the  fire  de- 
partment drawing  the  fire  engine  and  other  appliances  had 
run  not  far  from  three  and  a  quarter  miles  when  they 
reached  this  railroad  crossing  and  were  nearly  tired  out,  or 
as  one  witness  expressed  it,  *'were  about  all  in."  It  appears 
also  from  the  evidence  that  in  order  to  get  around  the  ob- 
structing cars  and  cross  the  tracks  the  firemen  would  have 
been  compelled  to  go  as  far  east  as  5Cth  street  and  having 
crossed  at  that  point  to  come  back  about  the  same  distance 
to  reach  the  fire.  It  is  said  that  the  firemen  expected  every 
moment  the  cars  would  be  pulled  out  of  the  way  and  that 
they  waited  at  least  thirty  minutes  before  this  was  done, 
meanwhile  exerting  themselves  to  get  an  engine  from  the  de- 
fendant railway*  company  to  open  the  way  for  them  across 
the  tracks.  There  is  evidence  tending  to  show  this  was  not 
done  until  about  twenty-two  minutes  before  three  o'clock 
in  the  morning,  and  that  the  plaintiff's  cottage  did  not 
catch  fire  until  about  2  :30  or  2 :35  a.  m.  ileanwhile  tlie 
cottage  next  adjoining  plaintiff's  had  been  burning,  as  there 
is  evidence  tending  to  show,  from  forty  to  forty-five  minutes 
after  it  was  first  discovered  to  b?  on  fire.  During  the  inter- 
vening time  from  about  ten  minutes  after  2  o'clock  a.  m. 
until  about  twenty  minutes  of  3  o'clock  the  apparatus  of  the 
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fire  department  was  kept  waiting  at  the  crossing  about  two 
blocks  away.  It  apj)ears  undisputed  that  there  was  a 
hydrant  furnishing  an  ample  supply  of  water  near  the  burn- 
ing cottages.  There  is  testimony  tending  to  show  that  after 
the  blockading  cars  were  removed  the  firemen  reached  the 
fire  in  about  two  minutes.  It  was  then  too  late  to  save 
plaintiff's  cottage  and  it  was  consumed.  There  is  evi- 
dence tending  to  show  the  fire  started  in  a  cottage  adjoining 
plaintiff's  upon  the  side  furthest  removed  from  plaintiff's 
cottage,  thus  taking  some  time  to  burn  througli  far  enough 
to  set  fire  to  the  latter.  It  was  first  discovered  about  1 :37 
A.  M.  and  the  alarm  reached  the  engine  house  about  thirteen 
minutes  thereafter. 

John  A.  Russell,  for  plaintiff  in  error. 

Bates,  IIaeding  &  Atkins,  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  stated  in  belialf  of  the  defendant  railway  company 
that  one  of  the  principal  questions  in  the  case  is,  "Was  any 
negligent  act,  either  of  omission  or  commission,  on  the  part 
of  the  defendant  company  as  shown  by  the  evidence  in  this 
case,  the  proximate  cause  of  any  loss  or  damage  which  plain- 
tiff may  have  sustained  V^'  It  is  first  urged  that  in  the  plain- 
tiff's bill  of  particulars  which  under  the  ^Municipal  Court  Act 
stands  as  his  pleading  in  the  cause,  there  is  no  allegation 
that  defendant  was  guilty  of  a  breach  of  any  duty  raised  by 
statutes  of  the  state  or  the  ordinances  of  the  city  of  Chicago, 
and  that  it  v;as  therefore  error  to  set  out  in  the  instructions 
given  for  plaintiff  two  ordinances-of  the  city  of  Chicago  and 
the  state  statute  in  relation  to  blocking  crossings.  In  sup- 
port of  this  contention  it  is  said  the  effect  of  the  bill  of  par- 
ticulars is  to  limit  recovery  to  the  grounds  and  amount 
specified  therein.  The  bill  of  particulars  set  out  with  con- 
siderable fullness  the  facts  upon  which  the  plaintiff  bases 
his  claim  to  recover.  The  Municipal  Court  Act  (section  40) 
requires  the  bill  of  particulars  in  a  suit  for  tort  to  consist  of  a 
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brief  statement  of  the  nature  of  the  tort  and  such  further 
facts  as  will  reasonably  inform  the  defendant  of  the  nature 
of  the  case ;  but  it  is  expressly  provided  that  the  bill  of  par- 
ticulars in  an  action  for  tort  shall  not  be  required  to  set  forth 
the  cause  of  action  with  the  particularity  required  in  a  dec- 
laration at  common  law.  The  bill  in  this  case  states  in  sub- 
stance that  plaintiff's  claim  is  for  loss  and  damage  by  fire  s\is- 
tained  through  no  fault  of  his,  "but  by  reason  of  the 
negligence  of  the  defendant  in  blocking  and  closing  the  cross- 
ing at  63rd  avenue/'  by  leaving  thereon  a  train  of  its  cars 
whereby  the  fire  department  was  detained,  and  that  mean- 
while the  fire  in  an  adjacent  building  was  communicated  to 
plaintiff's  cottage,  which  would  not  have  occurred  except  for 
the  detention  of  the  fire  department.  We  think  the  bill  of 
particulars  clearly  and  sufficiently  advised  the  defendant  of 
the  nature  of  the  case  it  was  called  upon  to  defend.  It 
was  not  necessary  to  set  forth  in  the  bill  of  particulars  the 
statute  of  the  state,  nor  under  the  Municipal  Court  Act 
the  ordinances  of  the  city  applicable.  That  Act  provides 
that  said  court  "shall  take  judicial  notice  of  all  general 
ordinances  of  the  city  of  Chicago."  The  instructions  com- 
plained of  which  referred  to  the  statute  and  ordinances  are 
not  therefore,  in  our  opinion,  open  to  objection  on  tliat  ac- 
count. C.  &  A.  R.  R.  Co.  V.  Dillon,  123  III,  571-579; 
People  V.  Hydraulic  Co.,  115  111.,  281-288. 

It  is  urged  further  that  *'no  act  shown  by  the  evidences  to 
have  been  committed  by  the  defendant,  either  of  omission  or 
commission,  was  the  proximate  cause  of  the  damage  sus- 
tained by  the  plaintiff."  It  is  not  claimed  that  the  defendant 
was  in  any  manner  connected  with  or  responsible  for  the 
origin  of  the  fire  in  the  house  where  it  first  started.  There 
is,  however,  evidence  tending  to  show  that  the  blocking  of  the 
highway  at  the  street  crossing  by  defendant's  freight  cars 
was  the  proximate  cause  of  the  fire  being  communicated  to 
plaintiff's  cottage,  that  the  fire  department  if  not  so  detained 
would  have  had  an  opportunity  and  have  boen  able  to  ex- 
tinguish the  fire  in  the  place  of  its  origin  before  it  was 
extended  to  plaintiff's  cottage,  and  that  it  was  delayed  until 
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too  late  to  save  the  latter  cottage  from  destruction.  There 
was,  according  to  the  evidence,  a  direct  connection  between 
the  detention  of  the  fire  department  and  the  setting  fire  to 
the  plaintiff's  cottage;  as  direct  as  if  the  defendant  had,  at 
the  moment  when  the  fire  department  was  about  to  pour  a 
flood  of  water  on  the  original  fire,  interposed  by  superior 
force  directly  applied  to  prevent  this  being  done  until  too 
late  to  save  the  plaintiff's  cottage.  The  consequences  which, 
according  to  the  undisputed  evidence,  followed  from  the 
obstruction  of  the  street  crossing  by  defendant's  trains  were, 
we  think,  such  as  "a  prudent  and  experienced  man  fully 
acquainted  with  all  the  circumstances  which  in  fact  existed 
would  at  the  time  of  the  negligent  and  unlawful  act  have 
thought  reasonably  to  follow  if  they  had  occurred  to  his 
mind."  Wabash  Ey.  Co.  v.  Coker,  81  111.  App.,  661.  For 
the  consequences  of  such  negligent  and  unlawful  act  the 
person  guilty  of  it  should  be  held  responsible,  as  we  said 
in  McRae  v.  Hill  (Xo.  12,390,  not  reported).  Xor  do  we 
concur  in  the  contention  that  the  negligent  and  unlawful 
act  of  obstructing  the  crossing  with  which  defendant  is 
charged  merely  ''happened  to  concur  with  something  extraor- 
dinary and  unforeseen."  We  are  of  opinion  that  de- 
fendant was  bound  to  foresee  any  of  the  consequences  which 
might  reasonably  result  from  its  unlawful  obstruction  of  the 
public  highway  in  violation  of  the  statute  and  ordinances 
applicable,  and  one  of  these  consequences  was  clearly,  we 
think,  the  possibility  of  obstructing  the  passage  of  the  fire 
department  along  the  street  on  its  way  to  a  fire.  Certainly 
in  a  great  city  such  a  contingency  was  by  no  means  an  unusual 
or  extraordinary  event,  nor  was  it  one  that  could  not  be 
reasonably  anticipated  and  foreseen.  L.  R.  T.  &  Electric 
Co.  V.  McCaskill,  70  L.  R.  A.,  680  (Ark.)  ;  Kieman  v.  Met. 
Con.  Co.,  170  Mass.,  378-379,  are,  we  think,  in  point. 

Both  the  statute  and  the  ordinances  of  the  city  prohibit 
the  obstruction  of  a  public  highway  by  a  railroad  company 
for  any  such  length  of  time  as  in  this  case  shown  by  evi- 
dence not  disputed.  In  C.  &  E.  I.  R.  R.  Co.  v.  Mochell,  193 
111.,  208-210,  it  is  said  that  "A  statute  commanding  an  act 
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to  be  done  creates  an  absolute  duty  to  perform  such  act,  and 
the  duty  of  performance  does  not  depend  upon  and  is  not 
controlled  by  surrounding  circumstances.  Xon-performance 
of  such  statutory  duty  resulting  in  injury  to  another  may 
therefore  be  pronounced  to  be  negligence  as  a  conclusion  of 
law."  See  also  C.  &  E.  I.  R  R.  Co.  v.  Goyette,  133  III, 
21-28. 

The  objections  urged  to  the  refusal  of  two  instructions 
requested  in  behalf  of  the  defendant  are  not,  we  think,  well 
taken,  for  reasons  above  stated. 

Finding  no  error  in  the  record  the  judgment  will  be 
affirmed. 

Affirmed. 


Barber  Asphalt  PaTing  Company,  Appellee,  y.  City  of 
Chicago,  Appellant. 

Oen.  No.  18,748. 

1.  Local  impbovements — when  special  asseaament  vouchers  may 
he  paid  from  general  funds.  Special  assessment  vouchers  may  be 
sued  upon  and  recovery  had  thereon  out  of  the  general  funds  of  a 
city  where  It  appears  that  deficiency  In  the  special  assessment  funds 
applicable  to  the  payment  of  such  vouchers  was  caused  by  reason 
of  an  unlawful  diversion  and  misapplication  by  the  city  of  such 
funds  from  the  purpose  for  which  they  were  collected.  Held,  that 
a  premature  payment  of  rebates  is  such  an  unlawful  diversion  which 
entitled  recovery  from  such  general  funds. 

2.  Local  impbovements — when  payment  of  special  assessment 
vouchers  may  not  he  made  from  instalments  of  assessment  other 
than  that  against  which  it  is  issued.  If  the  assessment  was  con- 
firmed prior  to  the  enactment  of  section  86  of  the  Local  Improve- 
ment Act,  payment  of  a  special  assessment  voucher  out  of  any 
instalment  other  than  that  against  which  it  was  issued  is  im- 
proper. 

3.  Local  improvements — when  city  deemed  to  have  collected 
amount  of  assessment.  Where  a  city  pursuant  to  statute  has  be- 
come the  purchaser  of  land  assessed  and  returned  as  delinquent,  it 
is  deemed,  for  the  purpose  of  payment  of  special  assessment  vouch- 
ers, to  have  collected  the  amount  recited  in  the  certificate  of  pur- 
chase issued  to  it. 

4.  Local  impbovements — when  city  liahle  for  interest  upon  «pe- 
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cial  assessment  vouchers,  A  city  is  liable  for  interest  upon  special 
assessment  vouchers  where  payment  thereof  has  been  illegally  with- 
held. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  TuEODOKE  Brentano,  Judge*  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
March  6,  1908. 

Statement  by  the  Court.  This  is  an  action  brought 
by  the  Barber  Asphalt  Paving  Company  against  the  city  of 
Chicago  to  p^cover  balances  claimed  to  be  due  on  sundry 
special  assessment  vouchers  issued  by  the  city  in  payment 
for  local  improvements.  These  vouchers  provide  for  their 
payment  out  of  the  funds  collected  by  special  assessment. 

The  cause  was  submitted  to  the  court,  a  jury  having  been 
waived,  upon  a  stipulation  which  gave  each  party  the  bene- 
fit of  all  claims  and  defenses,  to  the  same  extent  as  if  spe- 
cially pleaded,  and  in  which  the  facts  are  stated  as  follows: 

1.  The  plaintiff  is  the  holder  of  sundry  vouchers  issued 
as  explained  more  fully  in  section  3  of  this  stipulation 
against  the  reserve  fund  created  out  of  the  proceeds  of  spe- 
cial assessments  to  defray  the  cost  of  local  improvements 
constructed  by  the  plaintiff  for  the  defendant.  Said  vouch- 
ers are  now  and  have  been  for  a  long  time  due  and  payable 
and  the  amount  so  due  as  principal  and  likewise  the  amount 
claimed  to  be  due  as  interest  and  the  total  amount  claimed 
to  be  due  as  both  principal  and  interest,  after  deducting  pay- 
ments made  thereon,  are  indicated  in  the  schedule  appearing 
at  the  end  of  this  stipulation,  marked  Exhibit  1,  Schedule 
"A,"  "B,"  "C,''  which  are  hereby  incorporated  into  and 
made  a  part  of  the  same.  Copies  of  said  vouchers  are  hereto 
attached  and  marked  Exhibits  2  to  17,  inclusive.  All  of 
said  vouchers  together  constitute  the  subject  of  the  suit, 
the  plaintiff  demanding  and  the  defendant  refusing  payment 
of  the  same. 

2.  It  appears  from  the  vouchers  in  controversy  and  it  is 
admitted  in  this  proceeding,  that  the  various  improvements 
upon  which  the  vouchers  now  sued  upon  were  issued,  were 
properly  authorized  and  constructed  under  the  law  in  regard 
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to  Local  Improvements  in  the  State  of  Illinois  in  force  at 
the  time  said  improvements  were  made;  that  is,  ordinances 
were  duly  passed  for  the  construction  of  said  improvements 
and  said  ordinances  ordained  that  the  cost  thereof  should 
he  paid  by  special  assessment.  Special  assessments  were 
duly  confirmed  by  the  County  Court  of  Cook  county  and  cer- 
tified by  the  city  collector  for  collection.  Bids  wore  solicited 
by  the  construction  of  the  said  improvements  and  contracts 
for  construction  were  duly  awarded  to  the  contractors,  in- 
cluding the  plaintiff  and  others,  who  were  respectively  the 
lowest  regular  responsible  bidders  in  each  case.  The  names 
of  said  contractors  are  set  hereinafter  in  the  schedule. 

Said  contractors  thereupon  proceeded  to  construct  the  said 
improvements  and  completed  the  construction  thereof  in  due 
time  to  the  satisfaction  of  the  then  city  authorities,  and  in 
all  respects  in  accordance  with  the  respective  ordinances  and 
specifications  thereto  attached  and  contracts  executed  there- 
under, as  appears  from  the  vouchers;  whereupon  said  con- 
tractors, including  the  plaintiff,  became  entitled  under  the 
provisions  of  their  contracts  with  the  defendant,  to  the 
various  sums  of  money  therein  stipulated  to  be  paid. 

3.  In  the  case  of  each  improvement  it  is  provided  in 
the  respective  contracts,  in  accordance  with  the  laws  and 
ordinances  then  in  force,  that  a  certain  portion  of  the  con- 
tract price  should  be  retained  by  the  city  as  security  for  the 
proper  completion  and  maintenance  of  the  work  and  paid 
to  the  contractor  in  annual  installments.  In  each  of  the 
cases  here  involved  the  work  was  properly  completed  and 
maintained.  Certain  of  these  instalhnents  are  in  default 
and  are  represented  by  the  vouchers  now  in  suit  which  were 
issued  in  lieu  of  payment  in  cash.  On  said  vouchers  at 
various  dates  sundry  payments  have  been  made,  and  also 
indicated  in  the  schedule,  but  on  said  vouchers  there  are 
balances  due  and  unpaid  as  principal  and  also  amounts 
claimed  to  be  due  as  interest  from  the  dates  of  maturity  to 
date,  making  the  amount  claimed  to  ho.  due  for  both  prin- 
cipal and  interest  the  amount  indicated  in  the  column  of  the 
schedules  marked  "Total," 
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4.  Said  contractors,  other  than  the  plaintiff,  prior  to  the 
bringing  of  this  suit  duly  signed,  sold,  transferred  and  set 
over  to  the  plaintiff  in  said  suit  all  their  right,  title  and 
interest,  both  legal  and  equitable,  in  the  reserve  vouchers 
now  in  controversy,  so  that  the  said  plaintiff  has  become  and 
is  now  the  legal  holder  of  the  same,  entitled  to  the  satisfaction 
of  all  demands  and  claims  growing  out  of  and  existing  by 
virtue  of  the  same  in  the  same  manner  and  to  the  same 
extent  as  the  said  contractors  before  the  assignment.  Copies 
of  said  instruments  of  assignment  are  attached  hereto  and 
marked  Exhibits  18  to  20. 

5.  Although  the  contractors,  the  original  holders,  or  the 
plaintiff,  the  assignee  of  said  vouchers,  after  the  date  of 
maturity  of  each  of  the  same  and  again  just  prior  to  the 
bringing  of  this  suit,  demanded  of  the  proper  oflBcers  of  the 
city  that  they  pay  said  vouchers,  the  city  had  failed  and  re- 
fused to  pay  the  same  or  any  part  thereof  except  as  indicated 
in  the  schedule  hereinbefore  referred  to  and  made  a  part 
of  this  stipulation. 

6.  The  vouchers  sued  upon  may  be  divided  into  two  main 
classes. 

CLASS  "a." 

Vouchers  on  which  it  is  stipulated  that  the  city  has  col- 
lected sufficient  moneys  to  pay  the  same,  but  has  applied 
the  moneys  so  collected  to  other  purposes. 

class  "n." 

Vouchers  where  property  assessed  for  the  improvement  has 
been  returned  delinquent  for  the  non-payment  of  such  assess- 
ment and  the  city  has,  in  default  of  other  bidders,  become 
the  purchaser  of  such  delinquent  property  and  acquired  tax 
certificates  against  the  same,  the  amounts  of  such  tax  cer- 
tificates being  in  each  case  in  excess  of  the  amounts  due  on 
the  respective  vouchers  remaining  unpaid ;  but  has  not  paid 
into  said  respective  special  assessment  funds  the  amounts 
which  it  bid  for  said  pieces  of  property  respectively. 
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The  vouchers  under  Class  "A,"  that  is,  the  vouchers  in 
which  the  city  has  collected  sufficient  moneys  to  pay  the 
same,  but  has  applied  the  moneys  so  collected  to  another 
purpose,  fall  into  two  subclasses: 

(a)  Vouchers  on  which  the  city  has  paid  rebate  to  prop- 
erty owners  assessed  before  paying  the  cost  of  the  improve- 
ment, the  amount  of  such  rebates  in  the  case  of  each  specific 
voucher  exceeding  the  amount  claimed  on  said  vouchers. 
These  vouchers  are  shown  in  schedule  "A." 

(b)  Vouchers  on  which  moneys  retained  out  of  the  first 
installments  for  the  purpose  of  paying  the  reserve  on  the 
same  has  been  applied  to  the  payment  of  interest  on  bonds 
issued  against  the  second  and  subsequent  installments,  the 
amount  of  such  payments  in  the  case  of  each  specific  voucher 
exceeding  the  amount  claimed  on  said  vouchers.  These 
vouchers  are  shown  in  schedule  "B." 

The  vouchers  shown  under  class  "B"  are  shown  in  sched- 
ule "C." 


EXHIBIT   1,  CONTAINING  SCHEDULES   "a,"   "b," 
AND    "C." 

Schedule  "A,"  including  warrant  Xos.  19330,  21507, 
24030,  24032,  24035,  24036,  on  which  a  balance  remains 
unpaid  of  $1,763.18,  with  interest  computed  from  the  date 
of  maturity  of  said  vouchers  at  5  per  cent,  amounting  to 
$730.88. 

Schedule  "B,"  containing  vouchers,  warrant  Kos.  21611, 
22593  and  23966.  The  amount  of  principal  unpaid  on  these 
vouchers  is  $838,87,  and  the  amount  of  interest  at  5  per 
cent  from  the  date  of  maturity  of  vouchers  is  $541.71. 

Schedule  "C,"  containing  warrant  numbers  23343,  23866 
and  24078.  The  principal  unpaid  on  these  warrants  is 
$171.41 ;  and  the  interest  from  the  maturity  of  the  vouchers 
at  5  per  cent  is  $101.47.  This  schedule  also  shows  that 
the  amount  of  the  tax  certificates  acquired  by  the  city  at  the 
delinquent  special  assessment  sales  is  $1,883.09. 
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The  vouchers  are  substantially  the  same  as  the  one  which 
follows : 

ORIGINAL    RESERVE    VOUCHEa. 

OFFICE  OF 

BOARD   OF    LOCAL    IMPROVEMENTS*, 

Bureau  of  Streets. 

Warrant  Xo.  19330. 
Estimate  Xo.  4  and  5. 

Chicago,  July  30,  1900. 

I  hereby  certify  that  Burmudez  Asphalt  Paving  Co.  i^ 
entitled  to  the  sum  of  Eleven  Hundred  Seventy-seven  and 
^®/ioo  Dollars,  on  account  of  reserve,  as  per  contract  dated 
Aug.  2'2y  1894,  for  improving  La  Salle  avenue  from  Division 
to  Clark  with  asphalt. 
Work  was  finished  Xov.  2,  1894. 
Reserve  expires  by  limitation  paving  1896. 
Total  number  of  yards  of  paving,  14,718.57. 

Total  number  of  feet  of  curbing 

Total  amount  of  reserve  on  contract , '.$3,477.02 

Less cents  per  yard  on  total  quantities  of 

paving  reserved  as  per  contract,  $ 

Less cents  per  foot  on  total  quantities  of 

curbing  resen^d  as  per  contract,  $ 


Balance $3,477.02 

Less  amount  paid  on  former  reserve  vouchers  Xos. 

1,  2  and  3 $2,299.53 


Xet  amount  of  reserve  due  at  this  date $1,177.49 

I  hereby  certify  that  on  June  30,  1900,  I  personally  ex- 
amined the  curbing  and  pavement  laid  on  the  above  named 
street  between  the  points  named  and  found  the  same  in  good 
condition. 

E.  E.  Ray, 
Official  Inspector. 
x\pproved : 

Geo.  K.  Wiieelock, 

Chief  Engineer,  Bureau  of  Streets. 
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I  hereby  certify  that  no  voucher  has  been  heretofore  is- 
sued in  payment  of  this  work. 

.J.  P.  Daugherty, 
Chief  Clerk,  Bureau  of  Streets. 
Approved : 

il.   J.    DOHERTY, 

Superintendent,  Bureau  of  Streets. 
Audited  and  entered: 
James  F.  O'Conner, 

Bookkeeper,  Board  of  Local  Improvements. 
Approved : 

L.  E.  McGann, 

Comm'r  of  Public  Works  and  President  Board  of 
Local  Improvements. 

In  consideration  of  the  issuing  of  this  voucher  we  hereby 
for  ourselves,  heirs,  executors,  administrators  and  assigns 
accept  the  same  in  full  payment  of  the  amount  herein  stated, 
and  relinquish  any  and  all  claims  or  liens  that  we  may  have 
against  the  City  of  Chicago  for  the  work  mentioned  herein, 
or  for  the  payment  of  this  voucher,  except  for  the  collection 
of  the  warrant  herein  named. 

BuBMUDEz  Asphalt  Paving  Co., 

Per  P.  M.  Garrod, 

Secretary. 

The  vouchers  in  question  were  assigned  to  the  Barber 
Asphalt  Company,  which  brings  this  suit.  The  court  as- 
sessed plaintiff's  damages  at  the  sum  of  $4,170.82  and  en- 
tered judgment  accordingly. 

George  A.  Mason  and  Frank  Johnson,  Jr.,  for  ap- 
pellant ;  Edward  J.  Brundage,  of  counsel. 

ToLMAN,  Redfield  &  Sexton,  for  appellee. 

Mr.  Justice  Freki^ian  delivered  the  opinion  of  the  court. 

It  is  first  contended  in  behalf  of  the  city  of  Chicago  that 
the  special  assessment  vouchers  in  controversy  are  payable 
solely  out  of  their  respective  special  assessment  funds,  and 
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that  the  city  cannot  legally  pay  them  out  of  its  general  funds, 
inasmuch  as  section  90  of  the  Local  Improvement  Act  (R.  S. 
chap.  24)  provides  that  persons  accepting  the  vouchers  "shall 
have  no  claim  or  lien  upon  the  city,  town  or  village  in  any 
event  for  the  payment  of  such  vouchers  or  bonds  or  the  in- 
terest thereon,  except  from  the  collection  of  the  assessments, 
against  which  such  vouchers  or  bonds  are  issued."  The 
municipality  is  required  by  said  act  to  use  "  all  reasonable 
diligence  as  far  as  it  can  legally  do  so"  to  cause  valid  special 
assessments  to  be  levied  and  collected  to  pay  such  bonds  and 
vouchers  until  they  shall  all  be  fully  paid.  The  vouchers 
now  in  controversy  contain  a  provision  signed  by  the  payees 
therein,  wherein  the  latter  accept  the  same  in  full  payment 
of  the  amount  in  said  vouchers  named  and  relinquish  all 
claims  or  liens  against  the  city  for  the  work  therein  men- 
tioned or  for  the  payment  of  the  vouchers  except  from  the 
collection  of  the  warrant  in  said  voucher  named.  It  does  not 
follow,  however,  that  where  a  deficiency  in  the  special  assess- 
ment funds  applicable  to  the  payment  of  the  vouchers  is 
caused  by  reason  of  an  unlawful  diversion  and  misapplication 
by  the  city  of  such  funds  from  the  purpose  for  which  they 
were  collected,  thus  leaving  such  vouchers  unpaid,  that  the 
holder  cannot  recover  from  the  city.  The  same  contention 
made  in  behalf  of  the  city  was  considered  in  City  of  Chicago 
V.  Union  Trust  Company,  138  111.  App.,  545.  There  also  it 
was  insisted  that  vouchers  of  this  kind  "are  payable  solely  out 
of  their  respective  special  assessment  funds  and  the  city  of 
Chicago  cannot  legally  pay  them  out  of  its  general  funds," 
that  there  were  no  such  funds  in  the  city's  hands  and  that  the 
city  had  no  power  to  appropriate  any  for  payment  of  the 
vouchers.  In  that  case  we  held  that,  there  being  evidence 
tending  to  show  the  city  did  in  fact  hold  funds  to  the  credit 
of  the  warrants  which  upon  a  proper  accounting  should  be 
applied  in  payment  of  the  vouchers,  the  fact  that  the  city 
had  disbursed  such  funds  for  other  and  improper  purposes 
did  not  relieve  it  from  the  obligation  to  account  for  and  pay 
them  to  the  respective  voucher  holders,  so  far  as  applicable. 
If  the  city  has  in  fact  collected  the  assessments  for  payment 
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of  the  vouchers  as  the  statute  requires,  it  is  bound  to  pay 
them  "from  the  collection  of  the  assessments"  against  which 
such  vouchers  or  bonds  are  issued,  and  is  not  relieved  of  its 
liability  to  account  for  such  funds  as  trustee  thereof  because 
of  its  own  improper  administration  of  them. 

It  is  further  argued  in  behalf  of  the  city  that  where  re- 
bates to  property  owners  have  been  paid  before  the  cost  of 
the  improvement  had  been  paid  for,  no  liability  is  thereby 
created  against  the  general  funds  of  the  city,  that  this  is  one 
of  the  risks  which  the  contractor  or  voucher  holder  assumes 
when  he  agrees  to  look  to  the  special  assessment  funds  alone 
for  payment  and  not  to  the  general  funds  of  the  municipality. 
In  this  contention  we  have  heretofore  stated  our  inability 
to  concur.  City  of  Chicago  v.  Union  Trust  Company, 
supra.  The  vouchers  to  which  this  contention  is  sought  to 
be  applied  are  referred  to  in  the  stipulation  as  class  A.  As 
to  them  it  is  stipulated  that  the  city  has  collected  sufficient 
moneys  to  pay  them,  but  has  applied  the  money  so  collected 
to  another  purpose,  namely,  payment  of  rebates  to  property 
owners  assessed  for  the  improvement,  before  the  payment 
of  the  cost  of  the  improvement  itself.  As  to  these  specific 
vouchers  it  is  conceded  that  the  amoimt  applied  in  payment 
of  such  rebates  exceeds  the  amount  due  on  the  vouchers.  It 
is  apparently  conceded  that  these  rebates  were  irregular  and 
improper,  and  it  is,  we  think,  clear  that  no  official  of  the 
special  assessment  department  of  the  city  could  lawfully  re- 
duce or  modify  in  any  way  the  assessment  as  confirmed  by 
the  court.  Counsel  for  the  city,  however,  maintain  that 
whether  such  rebates  were  properly  or  improperly  made  is 
w^holly  immaterial  because  of  the  statutory  provisions  which 
it  is  claimed  compel  the  voucher  holders  to  look  for  pay- 
ment solely  to  the  special  assessment  fund,  and  it  is  argued 
that  such  voucher  holders  assume  all  risk  of  the  city's  failure 
properly  to  administer  the  assessment  funds.  The  very 
statement  of  this  proposition  would  seem  to  carry  its  own 
refutation.  .  It  is  the  duty  of  the  city  to  pay  rebates  to  the 
property  owner  under  the  conditions  prescribed  by  statute, 
that  is  when  "there  shall  be  any  surplus  remaining  of  said 
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special  assessment  over  and  above  the  payment  aforesaid." 
(Article  IX  of  the  Cities  and  Villages  Act,  section  65.) 
It  is  not  the  voucher  holder  but  the  city  which  must  be 
deemed  accountable  for  official  mistakes  of  its  officers  in  ad- 
ministering the  fund.  It  is  the  city,  not  the  voucher  holder, 
which  as  trustee  must  be  deemed  responsible  for  its  own  ad- 
ministration of  the  fund  of  which  it  is  custodian.  Potter 
V.  Whatcom,  20  Wash.,  589.  The  voucher  holder  has  a 
right  to  rely  upon  the  proper  administration  by  the  city  of 
the  fund  out  of  which  his  voucher  must  be  paid.  We  dis- 
cover nothing  in  the  express  language  nor  manifest  intent 
of  the  statute  which  is  properly  subject  to  any  other  inter- 
pretation. As  said  by  Mr.  Justice  Brown  of  the  Appellate 
Court  of  this  district  in  City  of  Chicago  v.  Kichard  F.  Con- 
way, 138  111.  App.,  320:  "We  are  of  opinion  that  the  city 
as  trustee  and  bailee  of  this  fund  is  directly  liable  to  the 
appellee  up  to  the  amount  of  the  obligations  held  by  him, 
if  the  fund  in  its  hands  out  of  which  said  obligations  are 
by  their  terms  to  be  paid  is  actually  in  its  hands  or  is  con- 
structively in  the  purview  of  the  law  so  in  its  hands."  And 
it  is  further  said  in  the  opinion  in  that  cause  that  the 
city  is  not  in  a  situation  to  claim  that  amounts  so  "rebated" 
or  ''refunded"  or  "abated"  "were  anything  but  unlawful  and 
unwarranted  disbursements  from  the  fund  which  belonged 
to  the  obligation  holder.  If  they  were  unlawful  and  un- 
warranted disbursements,  they  were  unlawful  diversions, 
and  if  the  amount  of  them  was  unlawfully  diverted,  it  was, 
when  demanded  by  the  appellee  from  the  city,  unlawfully 
withheld  from  him."  What  is  said  in  Warner  v.  Xew  Or- 
leans, 167  U.  S.,  467,  is,  we  think,  in  point:  "One  who 
])urchases  property  and  pays  for  it  in  warrants  drawn  upon 
a  particular  fund  the  creation  of  which  depends  largely  on 
his  own  action,  is  under  an  implied  obligation  to  do  what- 
ever is  reasonable  and  fair  to  make  that  fund  good.  He  can 
not  certainly  so  act  as  to  prevent  the  fund  being  made  good 
and  then  say  to  his  vendor:  ^You  must  look  to  the  fund  and 
not  to  me.'  "  We  deem  it  unnecessary  to  distinguish  cases 
cited  by  the  defendant  city  in  support  of  the  views  urged 
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by  its  counsel,  such  as  city  of  Alton  v.  Foster,  207  111.,  150- 
161;  City  of  Chicago  v.  Brede,  218  111.,  528,  and  others. 
It  suflSces  to  say  we  do  not  regard  them  in  point  in  this 
controversy.  What  was  said  by  this  court  in  City  of  Chicago 
V.  Singer,  116  111.  App.,  55D--563,  is,  we  think,  in  large 
measure  applicable  in  the  case  at  bar.  See  also  City  of 
Chicago  V.  McCormick,  124  111.  App.,  639. 

It  is  contended  in  behalf  of  the  city  that  special  assess- 
ment vouchers  are  not  limited  to  payment  from  the  install- 
ment of  an  assessment  against  which  they  may  be  issued, 
but  may  be  paid  out  of  any  installment  at  any  time,  without 
reference  to  whether  such  payment  out  of  another  installment 
may  have  the  effect  to  absorb  all  the  fund  against  which 
other  vouchers  may  be  outstanding.  In  City  of  Chicago  v. 
Union  Trust  Company,  suprOj  we  had  occasion  to  consider 
this  question  and  expressed  the  opinion  "that  each  install- 
ment is  properly  chargeable  only  with  its  own  expen^^es" 
in  view  of  the  provisions  of  the  statute.  Payment  of  "any 
voucher  or  bond  out  of  an  installment  having  a  surplus 
to  its  credit,  other  than  the  one  against  which  the  same  is 
issued"  is  provided  for  by  section  86  of  the  Local  Improve- 
ment Act  of  1807.  Where  there  is  no  such  surplus  such 
provision  is  inapplicable.  In  the  present  case  that  provision 
of  that  Act  is  not  applicable,  these  assessments  having  been 
confirmed  before  its  enactment.  Sections  63  and  64  of  arti- 
cle IX,  Cities  and  Villages  Act,  are  applicable  in  this  case 
and,  in  our  opinion,  are  not  subject  to  any  such  interpre- 
tation, as  counsel  for  the  city  seem  to  claim. 

It  is  further  urged  in  behalf  of  the  city  that  "where  a 
municipality  in  default  of  other  bidders  becomes  the  holder 
of  tax  certificates  on  property  sold  to  enforce  the  collection 
of  delinquent  special  assessments,  such  tax  certificates  cannot 
be  treated  as  cash  assets  in  the  special  assessment  funds ;  nor 
is  a  municipality  liable  out  of  its  general  funds  to  holders 
of  special  assessment  vouchers  to  the  amoimt  of  such  tax 
certificates."  It  appears  from  the  agreed  statement  of  facts 
that  in  cases  where  property  assessed  for  improvements  in 
payment  for  which  some  of  the  vouchers  sued  upon  were 
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issued,  has  been  returned  delinquent  for  non-payment  of 
such  assessments  the  city,  in  default  of  other  bidders,  has 
become  the  purchaser  of  such  delinquent'  property  at  the 
sale  and  has  acquired  tax  certificates  therefor;  that  in  each 
case  the  amount  due  on  such  tax  certificates  is  in  excess  of 
the  amount  remaining  unpaid  on  said  vouchers ;  and  that  the 
city  has  not  paid  into  the  said  respective  special  assessment 
funds  the  amounts  which  it  bid  for  such  pieces  of  property 
respectively.  It  is  urged  in  behalf  of  the  city  that  inasmuch 
as  it  is  "but  an  instrumentality  selected  by  the  law  to  re- 
ceive payment  of  the  special  assessment  from  the  property 
owners  and  to  pay  the  same  to  the  holders  of  the  vouchers" 
(Village  of  Wilmette  v.  People,  214  111.,  107-111)  the  city 
acquired  these  tax  certificates  only  in  a  trust  capacity  for 
carrying  out  the  provisions  of  the  special  assessment  act  and 
not  in  its  general  corporate  capacity.  The  distinction  is, 
we  think,  attempted  where  there  is  no  difference.  The  pro- 
visions of  sections  70,  71  and  72  of  the  Local  Improvement 
Act  authorize  the  city  in  default  of  other  bidders  to  become 
a  purchaser  at  sales  of  property  to  enforce  collection  of  any 
tax  or  special  assessment,  and  make  "the  general  revenue 
laws"  of  the  State  "and  all  other  laws  in  relation  to  the  en- 
forcement and  collection  of  taxes  and  redemption  from  tax 
sales"  except  as  in  the  Local  Improvement  Act  provided, 
"applicable  to  proceedings  to  collect  such  special  assessments 
and  special  taxes."  Sections  206  and  207  of  the  Revenue 
Act  provide  for  resale  of  the  property  in  case  the  purchaser 
at  such  sale  shall  fail  to  pay  the  amount  and  for  delivery 
of  the  certificate  of  purchase  to  the  purchaser,  which  certifi- 
cate is  required  to  recite  the  amount  of  the  "special  assess- 
ments, interest  and  costs  for  which  the  same  was  sold,  and 
that  payment  has  been  made  therefor."  We  concur  therefore 
in  the  plaintiff's  contention  that  having  taken  out  tax  certifi- 
cates reciting  that  it  has  paid  the  amount  of  the  assessment, 
interest  and  costs,  the  city  is  estopped  from  contradicting 
such  recitals,  that  the  judgment  confirming  the  assessment 
must  be  deemed  satisfied  bv  the  sale  and  purchase  and  the 
city  thereafter  becomes  liable  to  apply  the  amount  of  the 
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purchase  to  the  assessment  fund  and  in  payment  of  liabilities 
against  such  fund.  As  we  said  in  City  of  Chicago  v.  Union 
Trust  Company,  supra :  "If  such  sale  is  made  to  a  private 
individual  he  would  be  required  to  pay  the  amount  bid  at  the 
sale  upon  receiving  his  certificate  of  purchase  or  a  tax  deed. 
Xo  reason  is  apparent  why  there  should  be  any  distinction 
between  a  municipality  and  an  individual  in  this  respect." 

It  is  contended  that  the  city  is  not  liable  for  interest  on 
vouchers  after  their  maturity.  In  City  of  Chicago  v.  Con- 
way, supra,  it  was  held  that  the  municipalities  become 
"liable  for  interest  in  three  cases — where  there  is  an  express 
agreement,  where  money  has  been  wrongfully  obtained  by 
them  and  where  money  is  illegally  withheld  by  them,"  citing 
Vider  v.  City  of  Chicago,  164  111.,  354 ;  City  of  Peoria  v. 
Construction  Co.,  169  111.,  36;  City  of  Danville  v.  Danville 
Water  Co.,  180  111.,  235.  In  the  case  at  bar  the  amounts  re- 
funded to  the  property  owners  and  the  amounts  which  should 
have  been  applied  by  the  city  in  payment  of  its  purchases  at 
tax  sales  in  cases  where  the  vouchers  in  controversy  are  un- 
paid were,  we  think,  "illegally  withheld"  when  the  city  re- 
fused payment  of  the  vouchers  at  their  maturity. 

For  reasons  indicated  the  judgment  of  the  Superior  Court 
will  be  affirmed. 

Affirmed. 


Rosie  Lapka,  Administrator^  v.  Chicago  City  Railway 

Company. 

Gen.  No.  18,7o9. 

Practice — when  dismissal  proper  for  want  of  prosecution.  Not- 
withstanding the  defendant  has  not  been  served  and  the  time  for 
filing  the  declaration  under  the  statute  has  not  elapsed,  a  dismissal 
for  want  of  prosecution  may  be  Justified.  Held,  under  the  facts  of 
this  case,  that  the  dismissal  ordered  was  justified. 

Action  on  the  case.  Error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  Abxer  Smith,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
March  6,  1908. 
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Statement  by  the  Court.  Material  facts  in  this  case  are 
in  substance  that  January  7,  1902,  the  plaintiff  in  error — 
hereinafter  referred  to  as  plaintiff — filed  a  prcecipe  in  the 
Circuit  Court  of  Cook  county  in  an  action  on  the  case  against 
the  defendant.  A  summons  was,  it  is  said,  issued  but  it  was 
never  served.  No  appearance  was  entered  by  the  defendant 
until  May  13,  1903,  when  the  cause  was  reached  on  the  trial 
call  of  one  of  the  judges  of  the  Circuit  Court.  Xo  declara- 
tion had  been  filed  and  the  cause  had  rested  for  more  than  a 
year  with  nothing  on  file  to  show  any  purpose  of  prosecuting 
the  suit  except  the  mere  prcecipe.  When  the  cause  was 
reached  on  May  13,  1903,  the  defendant  by  its  attorney  en- 
tered its  appearance  which  was,  however,  expressly  limited 
"for  the  sole  purpose  of  moving  the  court  to  dismiss  said 
cause,''  and  on  motion  of  defendant's  attorney  it  was  "or- 
dered that  said  cause  be  and  is  dismissed  at  plaintiff's  cost  for 
want  of  prosecution." 

Subsequently  plaintiff's  attorney  entered  a  motion  to  set 
aside  the  order  of  dismissal  and  the  judgment,  which  motion 
after  hearing  was  overruled.  Plaintiff's  counsel  subse- 
quently obtained  leave  to  file  affidavits  in  support  of  the 
motion  to  set  aside  the  order  of  dismissal.  From  these  affi- 
davits it  appears  that  plaintiff's  attorney  on  the  11th  and 
12th  of  May,  1903,  was  engaged  in  the  actual  trial  of  a 
cause  in  the  U.  S.  Circuit  Court  at  Chicago,  and  that 
he  was  required  to  be  in  that  court  the  morning  of  May  13, 
at  10  o'clock,  when  the  jury  not  having  reached  a  verdict, 
he  was  requested  by  the  judge  of  that  Federal  Court  to 
enter  into  a  certain  stipulation,  which  was  done.  Immedi- 
ately thereafter,  said  attorney  proceeded  at  once  to  the  Cir- 
cuit Court  where  this  cause  was  on  the  trial  call.  He 
reached  said  court  room  at  10 :30  a.  m.  and  then  he  learned 
the  suit  had  been  dismissed  for  want  of  prosecution.  Tie 
immediately  moved  to  have  the  order  of  dismissal  set  aside 
and  the  cause  reinstated.  This  motion  was  continued  and 
heard  subsequently  on  May  20th  following.  It  further  ap- 
pears from  the  affidavits  filed  that  before  going  to  the  U. 
S.  Circuit  Court  that  morning  plaintiff's  attorney  had  ar- 
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ranged  to  have  the  cause  watched  by  a  reporting  agency 
which  undertook  to  watch  cases  on  the  court  calls  for  at- 
torneys. The  employee  of  the  said  agency  who  was  charged 
with  the  duty  of  watching  the  present  cause  on  the  trial 
calendar  of  the  Circuit  Court  that  morning,  having  also 
to  keep  watch  of  a  cause  pending  before  Judge  Hutchinson 
of  the  Superior  Court,  then  sitting  on  the  same  floor  in  the 
court  house  and  thinking,  it  is  said,  the  three  cases  pre- 
ceding the  present  cause  on  the  trial  calendar  of  the  Circuit 
Court  would  take  sufficient  time  to  permit  of  his  absence 
from  the  Circuit  Court  room  a  few  moments,  stepped  into 
Judge  Hutchinson's  court  room  and  was  absent  from  the 
said  Circuit  Court  room  not  more,  it  is  said,  than  two  or 
three  minutes.  Upon  his  return  this  cause  had  meanwhile 
been  reached  and  dismissed. 

H.  M.  PiEBCE,  for  plaintiff  in  error. 

Wm.  J.  IIyxes  and  Watson  J.  Febby,  for  defendant  in 
error. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the  court. 

It  is  urged  in  behalf  of  plaintiff  that  the  cause  should 
not  have  been  dismissed  and  that  the  motion  to  reinstate 
should  not  have  been  denied  for  want  of  a  declaration  on 
file,  since  it  is  said  plaintiff  had  until  ten  days  before  the 
second  term  after  service  of  summons  on  the  defendant, 
to  file  her  declaration  or  the  same  time  after  notice  of  ap- 
pearance by  the  defendant;  citing  English  v.  Wilkins,  1G3 
111.,  542;  Johnson  v.  Noble,  37  111.  App.,  314;  Collier  v. 
Grey,  105  111.  App.,  485-486.  In  the  present  instance, 
however,  the  cause  was  not  dismissed  for  want  of  a  declara- 
tion on  file,  but  was  dismissed  for  want  of  prosecution. 

It  is  argued  that  counsel  for  plaintiff  was  diligent  in 
watching  the  case  and  was  not  remiss  at  the  time  the  cause 
was  dismissed ;  and  that  a  motion  for  leave  to  file  certain  affi- 
davits which  it  was  sought  to  file  on  May  27,  1903,  after 
the  overruling  of  plaintiff's  motion  to  reinstate  the  cause. 
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was  erroneously  denied.  The  question,  however,  is  not 
merely  whether  the  plaintiff's  attorney  was  diligently  en- 
deavoring to  be  represented  in  court  when  the  case  should 
be  reached  on  the  trial  call,  but  whether  he  was  properly 
prosecuting  the  suit.  One  of  the  affidavits  which  the  court 
refused  leave  to  file  set  forth,  among  other  things,  that  plain- 
tiff had  previously  entered  into  negotiations  with  defendant 
for  a  settlement  of  plaintiff's  claim.  We  do  not  regard  this 
as  material  nor  the  alleged  fact  set  up  in  the  other  rejected 
affidavit  to  the  effect  that  plaintiff  had  a  meritorious  cause 
of  action.  Whatever  motive  or  strategy  may  have  influenced 
the  failure  of  plaintiff's  attorney  to  cause  the  defendant  to 
be  summoned  and  to  prosecute  the  suit,  such  strategy  or 
hope  of  advantage  for  the  client  to  be  gained  by  delay,  can 
not  effect  the  fact  that  there  had  not  been  any  effort  to 
prosecute  the  suit.  W^e  are  obliged  to  conclude  that  the  Cir- 
cuit Court  committed  no  error  in  the  exercise  of  a  sound 
legal  discretion  when  it  dismissed  the  action  for  want  of 
prosecution.  Brunswick-Balke  CoUender  Co.  v.  O'Donnell, 
101  111.  App.,  533-535. 

Finding  no  error  the  judgment  of  the  Circuit  Court  must 
be  affirmed. 

Afp^rmed. 


Boyal  Trust  Company,  Administrator,  Defendant  in 
Error,  y.  National  Provision  Company,  Plain- 
tiff in  Error. 

Gen.  No.  13,494. 

1.  Assumed  risk — when  doctrine  of,  applies.  The  doctrine  of 
assumed  risk  is  applicable  and  precludes  a  recovery  where  it  ap- 
pears that  the  servant  was  injured  through  an  agency  which  was 
one  of  the  obvious  dangers  of  his  employment,  the  risk  of  which 
he  knew  and  appreciated  from  practical  experience. 

2.  Assumed  risk — what  does  not  preclude  operation  of  doctrine 
of.  The  operation  of  the  doctrine  of  assumed  risk  to  preclude  a 
recovery  is  not  affected  by  the  fact  that  the  servant  is  ordered  to 
do  a  particular  work,  where  the  order  does  not  include  a  direction 
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to  do  such  work  in  a  particular  manner,  the  servant  being  left  to 
his  discretion  as  to  the  manner  of  doing  the  work;  if  he  adopts 
one  of  several  methods,  one  of  which  is  safe  and  the  other  danger- 
ous, and  by  pursuing  the  unsafe  method  adopted  by  him  he  is  in- 
jured, he  cannot  recover. 

3.  CoNTBiBUTOBY  NEGUGEr^cE — When  appears  as  matter  of  law.  A 
servant  is  guilty  of  contributory  negligence  which  will  preclude  a 
recovery  from  an  injury  resulting  to  him  where  without  direction 
from  his  master  he  undertakes  to  perform  work  in  a  manner  known 
by  him  to  be  perilous. 

Bakes,  P.  J.,  dissenting. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Error 
to  the  Superior  Court  of  Cook  County;  the  Hon.  Fablin  Q.  Ball, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1907.  .'Reversed.    Opinion  filed  March  6,  1908. 

Statement  by  the  Court  Plaintiff  in  error,  National 
Provision  Company,  seeks  by  this  writ  of  error  to  reverse 
a  judgment  recovered  against  it  in  the  Superior  Court  by 
defendant  in  error  for  $4,000  in  an  action  to  recover 
damages  for  the  death  of  Patrick  Meegan. 

On  July  9,  1904,  a  part  of  the  plant  occupied  and  used 
by  the  Provision  Company  was  destroyed  by  fire.  Before 
the  fire  deceased  had  been  employed  by  the  Provision  Com- 
pany as  a  stationary  engineer.  About  three  weeks  after  the 
fire  the  deceased  and  three  other  workmen  were  employed 
by  the  Provision  Company  as  common  laborers  in  and  about 
collecting  and  getting  into  marketable  shape  salvage  remain- 
ing on  the  premises.  September  1,  1904,  as  the  evidence 
tends  to  show,  these  men  were  engaged  in  raising  a  safe 
lying  on  its  back  to  an  upright  position.  The  safe  was  partly 
under  a  cross  beam  about  eight  feet  above  the  ground,  rest- 
ing on  two  upright  posts  which  were  sunk  some  distance  in 
the  ground.  The  posts  stood  about  eleven  feet  apart.  The 
cross  beam  and  the  posts  were  twelve  by  twelve  inches  in 
size  and  had  been  slightly  charred  by  the  fire.  The  cross 
beam  rested  upon  the  ends  of  the  posts,  and  was  nailed  to 
them  by  large  spikes.  The  safe  was  five  feet  high  and  three 
and  a  half  feet  in  its  other  dimensions,  and  weighed  about 
two  tons.     The  cross  beam  ran  north  and  south.     The  safe 
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Avas  about  midway  between  the  posts  with  its  top  to  the  west 
of  the  north  and  south  beam. 

While  the  deceased  and  the  other  men  were  engaged  in 
other  work  Bernard  Brennan,  secretary  of  the  plaintiff  in 
error,  told  Meegan,  the  deceased,  who  was  foreman  of  the 
gang,  to  raise  the  safe  and  stand  it  upon  its  feet.  Brennan 
left  the  place,  and  Morgan  and  his  helpers  went  to  the  safe 
and  attempted  to  raise  it  by  means  of  a  rope  around  the 
safe  and  a  block  and  tackle  made  fast  to  the  cross  beam. 
The  ^vork  proceeded  for  a  short  time  under  the  direction  of 
Meegan,  and  they  had  raised  the  top  of  the  safe  six  inches 
or  more  when  it  was  discovered  that  the  south  post  was  not 
firm  and  swaying.  Meegan  and  his  helpers  saw  that  the 
post  was  not  safe,  and  put  a  support  under  the  top  of  the 
safe  to  hold  it  in  the  position  to  which  they  had  raised  it, 
removed  the  block  and  tackle  and  returned  to  other  work. 

Subsequently  Brennan  returned  and  said  to  Meegan  in 
substance,  I  told  you  I  wanted  that  safe  raised  upon  its  feet ; 
it  is  worth  no  money  to  me  lying  out  there ;  and  Meegan  then 
explained  that  he  had  made  the  attempt  but  that  the  timbers 
w^ere  not  firm  enough,  and  that  the  work  was  dangerous ;  and 
that  Brennan,  according  to  the  testimony  of  defendant  in 
error,  then  went  out  to  the  safe  with  Meegan  and  kicked 
the  post  and  expressed  the  opinion  that  the  timbers  were 
strong  enough  to  raise  the  safe,  and  then  left  the  premises. 
This  is  denied  by  Brennan,  who  says  that  he  never  told  the 
men  to  use  block  and  tackle,  but  to  get  pipes  and  use 
them  for  levers  to  raise  the  safe. 

It  appears  that  Meegan  then  directed  his  helpers  to  join 
him  in  another  attempt  to  raise  the  safe.  Some  ten  inch 
spikes  were  procured  and  the  cross  beam  was  spiked  on  to 
the  posts,  and  a  brace  against  the  south  post  was  put  up ;  the 
block  and  tackle  was  again  adjusted.  Meegan  stood  under 
the  beam  pulling  with  one  hand  on  the  rope  and  with  his 
left  hand  resting  on  the  top  of  the  safe.  When  the  safe 
was  raised  nearly  high  enough  to  enable  them  to  put  it  on 
its  feet,  the  south  end  of  the  cross  beam  came  off  the  south 
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post  and  falling  struck  Meegan's  left  hand,  inflicting  the 
injury  from  the  results  of  which  it  is  claimed  he  died. 

On  the  trial  of  the  case  the  jury  returned  a  verdict  finding 
the  plaintiff  in  error  guilty  and  assessing  damages  at  $4,000 ; 
and  judgment  was  rendered  on  the  verdict. 

John  E.  Kehoe  and  Morrison  &  Brown,  for  plaintiff 
in  error. 

KiCKHAM  ScANLAN,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

If  Meegan,  the  deceased,  assimied  the  risk,  or  if  he  was 
guilty  of  contributory  negligence,  no  recovery  can  be  had. 
These  questions  we  shall  consider  in  the  order  stated. 

The  evidence  shows  that  the  deceased  was  a  man  of  mature 
years.  He  had  been  an  engineer  about  fourte?n  years,  and 
had  worked  for  plaintiff  in  error  two  years.  He  was  famil- 
iar, therefore,  w^ith  the  laws  of  mechanics  operating  in  the 
work  he  was  doing,  and  with  the  appliances  which  he  was 
using,  and  also  with  the  premises  where  he  was  working. 
It  appears  from  the  testimony  that  Brennan  was  not  present 
at  either  attempt  to  raise  the  safe.  It  is  not  claimed  that 
he  gave  any  specific  order  for  the  use  of  the  posts  and  cross 
beam  and  block  and  tackle.  His  order  in  each  case  was  to 
raise  the  safe  on  its  feet. 

Upon  a  review  of  the  evidence  offered  by  defendant  in 
error  we  think  that  all  reasonable  minds  must  come  to  the 
conclusion"  that  Patrick  Meegan,  the  deceased,  had  actual 
and  positive  know^ledge,  derived  from  personal  observation 
and  experience,  not  only  of  all  the  conditions  existing,  but 
of  the  precise  dangerous  feature  which  afterwards  resulted 
in  the  injury.  He  had  opportunities  not  only  equal,  but 
superior  to  those  of  plaintiff  in  error,  to  know  and  appreciate 
all  the  conditions,  circumstances  and  dangers  surrounding 
the  work,  and  inherent  in  the  method  which  he  adopted  of 
doing  the  work.  The  testimony  of  Bums,  Kelly  and 
Meegan  leaves  no  doubt  in  the  mind  that  the  deceased  fully 
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appreciated  the  danger  of  using  the  posts  and  cross  beam 
in  the  manner  in  which  they  were  used,  and  that  he  ex- 
pressed his  apprehension  at  the  conclusion  of  the  first  effort 
to  raise  the  safe,  and  ordered  his  men  to  stop  the  work  be- 
cause of  the  danger.  This  definite  knowledge  on  his  part  of 
the  peril  and  hazard  of  that  method  of  procedure  was  the 
result,  not  of  mere  opinion  or  theory,  but  of  an  actual  test 
which  developed  the  particular  weakness  in  the  posts  and 
cross  beam.  Meegan's  knowledge  is  further  demonstrated 
by  his  efforts  to  strengthen  the  structure  before  using  it  as 
an  appliance  the  second  time  by  means  of  a  brace  to  support 
the  south  post,  and  by  spiking  the  cross  beam  upon  the 
posts.  Plaintiff  in  error  was  not  present  and  had  no  knowl- 
edge of  the  fact  or  the  manner  of  this  bracing  and  spiking, 
Meegan  assumed  to  thus  strengthen  what  he  knew  to  bs  a 
weak  structure  in  his  own  way,  and  upon  his  own  judgment 
as  to  its  sufficiency,  without  consultation  with,  advice  from, 
or  direction  of  plaintiff  in  error.  We  are  compelled  by  these 
undisputed  facts  and  obvious  considerations  to  the  conclusion 
that  Meegan  had  full  and  complete  knowledge  of  all  the  dan- 
gers attendant  upon  and  resulting  from  the  use  of  the  posts 
and  cross  beam  as  an  appliance  for  raising  the  safe  by  the 
method  adopted.  Having  such  knowledge,  Meegan,  in  our 
opinion,  assumed  the  risk.  This  conclusion,  we  think,  is 
fully  sustained  by  Elgin,  Joliet  &  Eastern  Ry.  Co.  v.  Myers, 
226  111.,  358;  Eepublic  Iron  &  Steel  Co.  v.  Lee,  227  id., 
246,  and  cases  there  cited. 

But,  it  is  urged  that  when  Brennan's  attention  was  called 
to  the  weakness  of  the  posts  and  cross  boam  he  kicked  the 
south  post  and  said  to  deceased,  "That  is  strong  enough  to 
lift  twice  as  much ;  go  and  get  it  up ;  it  is  worth  no  money 
lying  there,"  and  this  w^as  an  assurance  by  the  master, 
plaintiff  in  error,  that  the  danger  did  not  exist,  which  de- 
ceased had  a  right  to  rely  upon,  and  brings  the  case  within 
an  exception  to  the  doctrine  of  assumed  risk.  This  excep- 
tion exists  where  a  servant  is  ordered  by  his  master  to  do 
certain  work  which  is  attended  with  danger  of  which  he  is 
not  fully  cognizant,  and  he  relies  upon  the  order  to  do  the 
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\rork  as  an  assurance  that  he  may  safely  perform  the  task. 
What  we  have  said  above,  and  the  authorities  cited,  dispose 
of  this  contention.  See  also  I.  C.  R.  R.  Co.  v.  Fitzi)at- 
rick,  227  111.,  478;  Gunning  System  v.  La  Pointe,  212  id., 
274,  278 ;  C.  &  E.  I.  R.  R.  Co.  v.  Heerey,  203  id,,  492 ; 
Montgomery  Coal  Co.  v.  Barringer,  218  id.,  327;  McCor- 
mick  H.  Machine  Co.  v.  Zakzewski,  220  id.,  522. 

In  Illinois  Central  R.  R.  Co.  v.  Swift,  213  111.,  307,  it  is 
said:  "Where,  however,  the  employee  is  not  directed  to  do 
the  work  in  a  specific  manner,  but  is  given  a  general  order 
to  perform  the  task  and  is  himself  left  to  use  his  own  dis- 
cretion as  to  the  manner  in  which  the  work  shall  be  done, 
and  there  exists  a  safe  way  and  a  dangerous  way,  which  are 
equally  open  to  him,  if  he  selects  the  unsafe  method  through 
heedlessness  or  because  it  involves  less  exertion  on  his  part, 
and  injury  to  his  person  results,  he  cannot  recover.  •  Penn- 
sylvania Co.  V.  Lynch,  90  111.,  333 ;  Illinois  Central  Railroad 
Co.  V.  Sporleder,  199  id.,  184." 

Brennan  testified,  and  his  testimony  is  necessarily  un- 
disputed, that  when  he  talked  to  the  deceased  about  raising 
the  safe,  the  deceased  said  he  did  not  think  he  could  rai^c 
it  with  a  block  and  tackle,  and  the  witness  replied  that  he 
had  never  thought  of  having  it  done  in  that  way,  and  said : 
"I  expected  you  would  raise  that  with  a  lever."  The  de- 
ceased then  said:  "You  go  ahead;  I  will  attend  to  that; 
leave  it  to  me.  I  thought  that  would  be  the  easiest  way  and 
the  quickest  way  and  I  told  him  that.  I  never  told  him  to 
use  a  block  and  tackle." 

This  testimony,  in  connection  with  the  testimony  of  the 
witnesses  for  defendant  in  error,  tends  to  show,  we  think, 
that  the  plaintiff  in  error  did  not  direct  the  work  of  raising 
the  safe  to  be  done  in  a  specific  manner,  but  gave  a  general 
order  to  perform  it  and  left  the  deceased  to  use  his  own 
discretion  as  to  the  particular  manner  of  doing  it.  De- 
ceased adopted  the  method  which  in  the  nature  of  things 
caused  the  beam  to  come  down.  As  said  in  Karr  Supply 
Co.  V.  Kroening,  167  111.,  560,  in  holding  the  plaintiff 
guilty  of  contributory  negligence:  "Defendant,  in  furnish- 
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ing  help,  was  not  bound  to  act  upon  the  assumption  that  its 
servants  would  undertake,  without  any  direction  as  to  how 
the  work  should  be  done,  to  lower  the  tank  by  the  most  in- 
convenient and  hazardous  method.  It  had  a  right  to  assume 
that  they  would  use  a  reasonable  and  proper  method  when 
left  to  make  their  own  selection.  *  *  *  It  is  a  long  es- 
tablished rule  of  law,  founded  in  natural  justice,  that  ^the 
mere  relation  of  master  and  servant  can  never  imply  an  obli- 
gation on  the  part  of  the  master  to  take  more  care  of  a  serv- 
ant than  he  may  reasonably  be  expected  to  take  of  himself.' 
(Priestly  v.  Fowler,  3  M.  &  W.,  1.)  *  *  *  There  was 
no  coercion  whatever,  but  the  servants  of  defendant,  by  their 
own  choice,  did  the  work  in  the  most  difficult  and  hazardous 
manner.  The  law  does  not  impose  any  such  hardship  upon 
a  master  as  to  hold  him  liable  for  the  consequences  of  their 
choice  without  his  direction." 

There  is  another  respect  in  which  deceased  may  be  said 
to  have  been  guilty  of  contributory  negligence.  Shortly  be- 
fore the  accident  deceased  had  declared  the  work  was  un- 
safe, and  that  the  beam  would  pull  off.  Why  did  he  take 
a  position  of  danger  and  place  his  hand  where  if  the  beam 
did  come  oif  the  post,  it  was  liable  to  fall  on  his  hand  ?  The 
only  answer  given  in  the  evidence  is  that  he  put  it  there  to 
steady  the  safe.     This  is  manifestly  no  answer. 

We  think  the  instruction  to  find  the  defendant  not  guilty, 
requested  at  the  close  of  the  evidence,  should  have  been  given. 

The  judgment  is  reversed  with  a  finding  of  fact. 

.Reversed  with  finding  of  fact, 

Mr.  Presiding  Justice  Baker  dissenting. 


Cesar  Antognoli  y.  Congregation  O'Have  Zedek. 

Gen.  No.  13,72e. 

Forcible  extby  and  detainee — effect  of  introduction  of  sheriff's 
deed.  In  an  action  of  forcible  entry  and  detainer  where  the  right 
of  possesBlon  is  predicated  upon  a  sheriff's  deed,  it  is  not  sufficient 
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alone  to  introduce  such  deed,  but  proof  of  the  validity  of  the  pro- 
ceedings upon  which  it  is  predicated  is  essential. 

Forcible  entry  and  detainer.  Error  to  the  Municipal  Court  of 
Chicago;  the  Hon.  Frank  Cbowe,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1907.  Affirmed.  Opin- 
ion filed  March  6,  1908. 

Leonard  Fiske  and  Gallagher  &  Messxer,  for  plaintiff 
in  error. 

Louis  Greenberg,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  certificate  of  the  trial  judge  shows  that  plaintiff  in 
error  offered  in  evidence  (1)  the  sheriff's  deed  to  Pirola; 
(2)  a  quit  claim  deed  from  Pirola  and  his  wife  to  plain- 
tiff in  error;  (3)  a  demand  in  writing  for  the  possession  of 
the  premises  in  question  served  upon  the  defendant  in  error 
by  plaintiff  in  error;  and  (4)  it  was  admitted  that  the  de- 
fendant in  error  was  at  the  time  of  the  trial  in  possession 
of  the  premises  in  question,  and  that  the  action  was  properly 
brought  under  the  Forcible  Detainer  Act.  To  the  foregoing 
evidence  defendant  in  error  interposed  no  objection.  The 
plaintiff  in  error  then  rested  his  case. 

Defendant  in  error  then  moved  the  court  to  dismiss  the 
case  for  want  of  proof  of  a  valid  judgment  and  a  valid  ex- 
ecution thereon,  and  rested  his  case  without  offering  any 
proofs. 

The  question  presented  by  the  record  is  as  to  the  proof 
necessary  to  be  made  in  an  action  of  forcible  detainer,  where 
the  right  of  the  plaintiff  to  possession  is  predicated  upon  a 
sheriff^s  deed.  Is  the  deed  alone  sufficient  when  it  recites 
the  judgment,  and  the  execution  issued  thereon,  and  the 
sale  of  the  premises  by  the  sheriff  under  the  execution  with- 
out objection;  or  must  the  plaintiff,  in  addition  thereto, 
prove  a  valid  judgment  and  a  valid  execution  issued  thereon, 
to  make  a  complete  case  ? 

Counsel  for  plaintiff  in  error  concedes  in  argument  that 
where  the  plaintiff's  right  to  possession,  as  in  this  action, 
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is  based  on  a  sheriff's  deed,  it  is  necessary  for  the  plaintiff 
to  show  a  valid  judgment  and  a  valid  execution,  but  urges 
that  when  the  deed  is  offered  and  received  in  evidence  with- 
out objection  from  the  defendant  the  latter  cannot  be  heard 
to  say  such  deed  is  not  valid.  Counsel  cites  in  support  of 
this  contention  Jackson  v.  Warren,  32  111.,  331;  Schneider 
V.  Sulzer,  212  III,  87,  and  Starr  &  Curtis's  Stat.,  vol.  2, 
chapter  77,  section  33. 

The  section  of  the  statute  above  cited  is  as  follows: 

"Any  deed  which  has  been  heretofore,  or  which  may  here- 
after be  so  executed,  or  a  certified  copy  of  the  record  thereof, 
shall  be  prima  facie  evidence  that  the  provisions  of  the  law 
in  relation  to  the  sale  of  the  property  for  which  it  is  or 
may  be  given  were  complied  with;  and  in  case  of  the  loss 
or  destruction  of  the  record  of  the  judgment  or  decree,  or 
of  the  execution  or  levy  thereon,  such  deed  or  certified  copy  of 
the  record  thereof  shall  be  pinma  [facie']  evidence  of  the 
recovery  and  existence  of  the  judgment  or  decree  and  issuing 
and  levy  of  the  execution  as  therein  recited." 

The  first  clause  of  this  section,  by  its  terms,  makes  the 
sheriff's  deed  or  a  certified  copy  thereof  prima  facie  evi- 
dence that  the  provisions  of  the  law  have  been  complied  with 
in  rc4ation  to  the  sale  of  the  property.  It  does  not  make  it 
evidence  of  the  validity  of  the  judgment  and  execution.  The 
last  clause  of  the  section  makes  it  evidence  of  the  recovery 
and  existence  of  the  judgment  or  decree  and  the  issuance  and 
levy  of  the  execution  as  therein  stated,  in  case  of  the  loss 
or  destruction  of  the  record  of  the  judgment  or  decree  of 
the  execution  or  levy  thereon. 

In  Jackson  v.  Warren,  supra,  it  was  stipulated  "that  all 
the  proceedings  were  regular  up  to  the  foreclosure  sale, 
and  when  the  Master's  deed  was  offered  in  evidence,  the  ap- 
pellant made  no  objection  to  it,"  and  the  court  held  that 
having  once  recognized  it  as  a  valid  deed,  "he  cannot  now 
say  it  is  not  valid."  A  very  different  question  was  there 
under  consideration,  and  we  do  not  think  the  case  is  in  point 
here.     And  the  same  is  true  of  Schneider  v.  Sulzer,  supra. 

In  Johnson  et  al.  v.  Baker,  38  111.,  98,  a  forcible  de- 
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tainer  action,  it  was  said  at  page  101 :  "As  the  law  stood 
before  the  passage  of  this  amendatory  act  (Act  of  1861), 
title  could  not  be  inquired  into  for  any  purpose  in  this 
action.  Xor  can  it  now,  but  the  plaintiff  claiming  the 
right  to  recover  as  a  purchaser  at  a  sheriff's  sale,  must  show 
that  his  purchase  conformed  to  the  law  authorizing  the 
officer  to  sell.  To  do  this  he  must  produce  a  valid  judg- 
ment, an  execution  and  a  deed  for  the  premises  on  a  sale 
by  the  sheriff  under  such  a  judgment."  This  rule  is 
quoted  with  approval  in  Kepley  v.  Luke,  106  IlL,  395-397, 
and  was  reaffirmed  in  Kratz  v.  Buck,  111  111.,  40-47. 

On  the  above  authorities  we  are  of  the  opinion  that 
plaintiff  in  error  did  not  make  out  his  case  by  the  evidence 
offered,  and  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Christian  H.  Stueker  t.  Edward  T.  Thompson. 

Gen.  No.  18,781. 

Assault  and  battery — what  sufficiently  justifies.  An  assault  is 
Justified  whei*e  made  in  self-defense,  it  appearing  that  the  plaintiff 
In  the  action  charging  assault  and  battery  was  himself  the  first 
aggressor,  and  the  sufiiciency  of  the  defense  of  self-defense  is  not 
affected  by  the  fact  that  the  defendant  testified  that  he  was  at  all 
times  confident  of  his  ability  to  defend  himself  against  the  assault 
of  the  plaintiff. 

Assault  and  battery.  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Abnold  Heap,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1907.  Reversed  and  remanded. 
Opinion  filed  March  6,  1908. 

Chables  S.  Williston,  for  plaintiff  in  error. 

Charles  E.  Zollaks,  for  defendant  in  error, 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

Defendant    in   error,    plaintiff   below,    had   judgment    in 

an  action  for  damages  for  an  alleged  assault  upon  him  by 

plaintiff  in  error,  for  two  hundred  dollars. 
10 
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The  testimony  in  the  record  shows  that  Thompson  was  a 
janitor  and  had  been  employed  at  an  apartment  building 
over  which  Stucker  was  superintendent.  After  working  a 
few  weeks  Thompson  left  his  position  on  January  17,  1907, 
without  giving  any  notice  of  his  intention  to  leave,  and 
without  making  any  provision  for  the  heating  of  the  build- 
ing in  which  many  families  were  then  living.  The  fires 
went  out  and  the  building  was  cold,  and  the  first  informa- 
tion Stucker  had  of  the  situation  of  affairs  came  to  him 
through  the  complaints  of  the  tenants. 

About  two  w^eeks  after  he  left  his  work  Thompson  went 
to  Stucker's  office  to  collect  for  the  time  he  had  worked, 
and  after  being  invited  into  an  inner  office  room  by  Stucker, 
they  had  a  short  conversation  about  Thompson's  leaving  his 
work.  Thompson  states  that  Stucker  knocked  him  down 
several  times  and  kicked  him. 

Stucker  testified  that  he  asked  Thompson:  "How  could 
you  walk  off  and  leave  these  people  without  any  heat,  with- 
out saying  a  word  or  notifying  me,  no  heat,  no  water  ?"  and 

that  Thompson  replied:     "Why,  you y  what  do 

you  mean  by  sending  a  man  up  there  to  take  my  place  f 
Stucker  testified  that  he  took  hold  of  the  door  handle  and 
asked  Thompson  to  leave;  whereupon  Thompson  attempted 
to  strike  him,  and  he  struck  Thompson;  that  Thompson 
got  up  and  attempted  to  strike  him  again;  that  each  time 
Thompson  hit  him,  Stucker  struck  Thompson  in  the  face, 
and  that  Thompson  repeated  the  same  vile  name  several 
times;  that  he  tried  to  be  polite,  but  Thompson  made  sev- 
eral attempts  to  strike  him. 

Tn  the  course  of  his  oral  charge  to  the  jury,  the  trial 
judge  said: 

"Xow  under  the  law,  the  plaintiff  is  entitled  to  recover 
in  this  case  because  there  is  no  defense  here  shown,  and  the 
defendant  himself  said  he  was  in  no  fear  of  immediate 
danger.  When  a  man  is  struck  by  another,  the  party  struck 
is  allowed  to  defend  himself  under  the  law  if  he  is  in  danger 
of  receiving  serious  injury,  to  prevent  any  personal  bodily 
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injury  upon  himself.     In  this  case  I  think  tha  defendant 
testified  he  had  no  such  fear." 

The  court  in  its  charge  virtually  took  the  ca^^e  from  the 
jury  as  to  all  issues  except  the  amount  of  damages  to  be 
assessed  against  Stucker.  The  charge  assumes  that  Stucker 
committed  the  trespass.  The  jury  ^ve^e  told  that  the  plain- 
tiflF  Thompson  "was  entitled  to  recover  upon  the  evidence. 
This  was  manifest  error;  for  if  the  jury  believed  the  testi- 
mony of  Stucker,  Thompson  was  the  aggressor  from  the 
beginning,  striking  the  first  blow,  and  repeatedly  returned 
to  the  attack  after  he  had  been  repulsed  by  Stucker,  who 
had  a  right  in  law  to  defend  himself  against  an  attack  by 
Thompson.  As  said  in  Bittinger  v.  Druck,  33  111.  App., 
301,  in  reversing  the  judgment:  "Whether  the  plaintiff 
or  the  defendant  was  the  first  aggressor  was  a  question  pre- 
sented to  the  jury  by  evidence  of  a  very  conflicting  char- 
acter, and  the  question  should  have  been  submitted  to  the 
jury  by  the  instructions  of  the  court.  *  *  *  The  point 
of  contention  was  whether  defendant  in  closing  with  the* 
plaintiff  was  acting  in  self-defense  against  a  prior  assault 
of  the  plaintiff.  The  evidence  may  have  convinced  the  jury 
that  Druck  was  the  first  offender,  but  the  charges  of  the 
court  directed  them  in  substance,  that  they  need  pay  no 
attention  to  that  circumstance." 

The  M'hole  theory  of  self-defense  was  excluded  from  the 
consideration  of  the  jury  by  the  charge  of  the  court.  *'Thc 
question  of  how  much  force  a  person  may  use  in  self-de- 
fense, and  what  he  may  do,  is  a  question  of  fact  for  the 
jury,  and  not  one  of  law  for  the  court."  Ilulse  v.  Tollman, 
49  111.  App.,  490. 

Another  serious  error  in  the  instruction  is  that  the  court 
selected  one  statement  of  Stucker  as  the  basis  for  charging 
the  jury  that  the  plaintiff  was  entitled  to  recover,  and  did 
not  correctly  remember  and  did  not  state  the  testimony 
accurately.  Stucker  stated  that  he  had  no  fear  of  bodily 
injury  from  Thompson  and  was  not  afraid  of  him.  This 
might  be,  and  from  the  context  of  his  testimony  probably 
was,  because  Stucker  felt  and  believed  he  could  successfully 
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defend  himself  against  Thompson's  attacks.  It  did  not 
necessarily  mean  that  "he  was  in  no  fear  of  immediate 
danger,"  as  stated  by  the  court.  What  the  witness  intended 
to  state  and  what  was  the  fact,  was  a  question  for  the  jury, 
and  should  have  been  left  to  the  jury. 

For  the  errors  in  the  charge  to  the  jury  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Joseph  Hanreddy  y.  Joseph  Palilinnas. 
Gen.  No.  13,75&. 

1.  Assumed  bisk — when  question  of,  lor  jury.  It  is  a  question 
for  the  jury  to  determine  whether  a  servant  has  assumed  the  risk 
of  an  injury  resulting  from  a  descending  elevator,  where  it  may  be 
determined  from  the  evidence  that  such  servant  may  have  known 
and  appreciated  the  danger  which  resulted  in  his  injury. 

2.  Vabiance — when  question  of,  not  presented  for  review. 
Whether  the  injury,  made  the  basis  of  the  recovery,  is  shown  to 
have  been  caused  by  a  different  act  of  negligence  from  that  stated 
in  the  bill  of  particulars,  is  not  preserved  for  review,  in  the  absence 
of  an  objection  to  evidence  or  motion  based  on  the  ground  of  a 
material  variance. 

3.  Instruction — upon  what  must  he  predicated.  Instructions  are 
properly  refused  which  are  not  based  upon  some  evidence  in  the 
cause. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  Freeman  K.  Blake,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1907. 
Affirmed.     Opinion  filed  March  6,  1908. 

E.  J.  FoLONiE  and  Geokge  Pfikshing,  for  plaintifE  in 
error. 

Isaiah  Campbell  and  Aaeon  Heims,  for  defendant  in 
error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 
The  defendant  in  error  recovered  judgment  against  plain- 
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tiff  in  error  in  the  court  below  for  two  hundred  and  fifty 
dollars  for  injuries  claimed  to  have  been  caused  by  negli- 
gent operation  of  an  elevator,  in  letting  it  down  violently 
on  defendant  in  error. 

The  evidence  in  the  record  tends  to  show  that  defendant 
in  error  was  employed  by  plaintiff  in  error  as  a  laborer  in 
a  tunnel  at  103rd  street,  Chicago.  He  had  been  employed 
about  three  weeks  in  this  tunnel  which  was  about  one  hun- 
dred feet  below  the  surface  of  the  earth.  There  was  only 
one  way  of  ingress  and  egress  to  and  from  the  tunnel, 
namely:  By  an  elevator  running  in  a  shaft.  The  tunnel 
is  what  is  Imown  as  a  ten  foot  bore.  The  elevator  cage  is 
about  six  feet  wide  on  the  inside,  and  about  eight  feet 
long.  The  longest  dimension  of  the  cage  when  in  the  timnel 
extended  lengthwise  along  the  tunnel  and  at  one  side  of  it, 
thus  leaving  a  passageway  alongside  of  the  cage  and  the 
pit  into  which  the  bottom  of  the  cage  dropped.  This  pit 
was  about  a  foot  deep  and  was  not  enclosed  by  any  guard 
or  rail. 

When  the  defendant  in  error  went  to  work  on  the  after- 
noon of  the  day  he  was  injured,  he  was  told  by  the  fore- 
man of  plaintiff  in  error  to  go  to  the  south  end  of  the  tunnel 
and  get  his  shovel,  and  then  go  to  work  at  the  north  end  of 
the  tunnel.  He  procured  his  shovel,  and  while  going  to 
the  north  end  of  the  tunnel  for  the  purpose  of  going  to 
work,  fell  into  the  pit  at  the  bottom  of  the  elevator  shaft. 
As  he  fell  the  elevator  cage  descended  and  struck  him  on  the 
head  and  injured  him. 

There  is  a  controversy  in  the  evidence  as  to  whether  there 
was  any  light  at  the  elevator  shaft  at  the  time  of  the  injury. 
Defendant  in  error  testified  that  there  were  no  lights  at  the 
elevator  shaft,  and  it  was  so  dark  that  in  looking  down  one 
could  not  see  the  ground  under  his  feet;  that  there  were 
some  tallow  candles  about  fifty  feet  from  the  shaft. 

Ellinger,  general  foreman  of  plaintiff  in  error,  testified 
that  lights  were  burning  at  the  bottom  of  the  shaft  at  the 
time  of  the  accident,  but  he  states  Iig  was  not  in  the  tunnel 
at  the  time;  he  was  there  five  minutes  before  and  fifteen 
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minutes  after  that  time,  and  the  candles  were  burning  then. 

Kennaugh,  a  foreman  of  plaintiff  in  error,  testified  that 
at  the  time  of  the  injury  there  was  light  in  the  tunnel  from 
natural  sources  above  and  that  it  was  lighter  at  the  shaft 
than  at  other  points  in  the  tunnel,  and  that  there  was  a  bjx 
of  candles  there  for  use. 

Golah  testified  that  he  had  stated  to  the  defendant  in 
error  that  it  was  dangerous  to  walk  under  the  cage  and 
across  the  pit,  and  that  he  should  walk  around  the  side. 

This  is  in  substance  the  evidence  in  the  case.  Upon 
careful  consideration  of  all  the  material  facts  shown,  we 
think  it  was  for  the  jury  to  determine  whether  or  not  the 
defendant  in  error  as-;umcd  the  risk  or  danger  from  which 
he  suffered  the  injuries.  Without  doubt  he  knew  of  the 
dang(r  of  getting  under  the  elevator  cage  when  it  was  de- 
scending, and  the  jury  might  so  find,  and  at  the  same  time 
conclude  from  the  evidence  that  defendant  in  error  did 
not  know  and  could  not  see  the  elevator  pit  when  he  came 
to  it,  because  of  the  darkness.  The  testimony  of  defend- 
ant in  error  is  the  only  positive  and  direct  evidence  in 
the  case  on  that  point.  In  the  darkness  he  saw  a  light,  and 
thought  the  elevator  was  further  north,  and  as  he  got  near 
the  light  he  fell  into  the  pit.  The  jury  might  reasonably 
infer  that  on  account  of  the  darkness  he  was  unable  to  d:>- 
termine  the  exact  location  of  the  pit.  We  cannot  hold 
under  the  facts  and  circumstances  shown  by  the  record  that 
defendant  in  error  assumed  the  risk,  or  that  he  was  guilty 
of  contributory  negligence.  These  are  questions  of  fact  to 
be  determined  by  the  jury. 

The  question  whether  the  injury  is  shown  to  have  been 
caused  by  a  different  act  of  negligence  from  that  stated  in 
the  bill  of  particulars  is  not  proi>erly  preserved  in  the 
record.  The  record  does  not  show  any  objection  to  evidence 
or  motion  based  on  the  ground  of  a  material  variance. 
Libby,  :\rcXeil  &  Libby  v.  Scherman,  146  111.,  510. 

The  instructions  refused  by  the  court  Avere  sufficiently 
covered  by  the  charge  of  the  court,  so  far  as  they  were 
based  on  the  evidence.     There  was  no  evidence  of  extraor- 
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dinary  or  imiisiial  risks  or  dangers  of  which  defendant 
in  error  had  knowledge,  or  which  he  could  have  known  by  the 
exercise  of  ordinary  care  for  his  own  safety,  and  hence 
instruction  !Xo.  7  requested  by  plaintiff  in  error  was  pro])- 
erly  refused. 

The  judgment  is  affirmed. 

Affirmed, 


William  L.  Campbell  et  aL  v.  C.  L.  Timmerman  et  al. 
Gciu  No.  18,76L 

1.  Practice — what  controls  where  recitals  of  clerk  and  order  of 
court  are  m  conflict.  An  order  of  court  controls  the  clerks'  recitals 
where  the  two  are  in  conflict. 

2.  Amendments  and  jeofails — when  action  of  court  in  permit- 
ting amendment  cannot  be  co-mplained  of.  The  action  of  the  court 
in  strilcing  an  amendment  from  the  files,  upon  the  ground  that  the 
same  was  not  made  in  apt  time,  cannot  be  complained  of  whero, 
instead  of  asking  leave  to  re-file  such  amendment,  complaining 
counsel  elected  to  stand  by  the  pleading  previously  sought  to  be 
amended. 

3.  Pleading — what  not  admitted  hy  demurrer.  A  denuirror  docs 
not  admit  the  conclusions  of  the  pleader;  it  only  admits  facts 
properly  pleaded. 

4.  Pleading — hoio  bill  of  complaint  should  be  coniitrucd.  A  hill 
of  complaint  tested  by  demurrer  should  be  construed  nioirt  Btronsly 
against  the  pleader. 

5.  Lease — ichen  assignment  of,  deemed  oral.  In  tho  a^Hon^e  of 
averment  as  to  whether  or  not  a  lease  was  oral  or  in  writing,  the 
court,  construing  the  bill  most  strongly  against  the  pleader,  will 
hold  that  such  lease  was  oral — ^the  question  at  issue  boinj^  whethor 
relief  will  be  barred  by  the  application  of  the  Statute  of  F" rands. 

6.  Statute  of  frauds — when  option  for  reneical  of  lease  uithin. 
Held,  that  an  option  for  the  renewal  of  a  lease  was  within  the 
Statute  of  Frauds. 

7.  Specific  perfobmance — when  not  awarded  of  lease.  Held,  that 
under  the  averments  of  the  bill  of  complaint  in  this  cause,  that 
specific  performance  would  not  be  awarded  to  compel  the  granting 
of  an  alleged  option  to  renew  a  lease. 

Bill  In  equity.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Willard  M.  McEwen,  Judge,  presiding.  Hoard  in  the 
Branch  Appellate  Court  at  -the  October  term,  1907.  Affirmed.  Opin- 
ion filed  March  6,  1908. 
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Fbaxk  M.  BuRWASii,  for  appellants. 

Clitiiero  &  Bell,  for  appellees. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

Appellants  filed  their  bill  of  complaint  in  the  Superior 
Court  alleging  that  on  September  1,  1901,  one  Xel^^on 
was  the  owner  of  a  certain  building  on  the  southeast  corner 
of  Sixtieth  street  and  Washington  avenue  in  the  city  of 
Chicago  and  that  there  was  a  certain  store-room  on  the 
ground  floor  in  the  northwest  corner  of  said  building.  That, 
on,  to-wit,  the  same  date  said  Kelson  entered  into  a  written 
lease  with  one  Bancroft  of  the  city  of  Chicago,  whereby  said 
store  room  was  leased  to  said  Bancroft,  to  be  occupied  as  a 
drug  store  for- a  term  of  five  years,  b?ginning  on  the  first 
day  of  May,  1902,  and  expiring  on  the  30th  day  of  April, 
1007,  for  a  rental  of  $3,600,  payable  in  equal  monthly  in- 
stallments of  $00  each  on  or  before  the  15th  day  of  each 
and  every  month  during  said  term.  Said  lease  contained 
a  further  provision  giving  unto  said  Bancroft  the  right 
to  renew  the  same  at  his  option,  there  being  no  provision  as 
to  when  he  should  make  his  election  to  renew,  or  when 
or  how  he  should  give  notice  to  said  Xelson  or  his  successors 
in  interest  as  to  his  election. 

That  the  term  and  provisions  of  said  lease,  including  the 
option  to  renew,  became  and  were  binding  on  the  heirs, 
executors,  administrators  and  assigns  of  the  respective  par- 
ties to  said  lease. 

That  said  Bancroft  entered  in  possession  of  said  store 
room  under  the  terms  of  said  lease  and  continued  in  ex- 
clusive possession  thereof  and  conducted  a  drug  store  until, 
to-wit,  July  1,  1903,  when  he  sold  said  drug  store  to  com- 
plainants, and  assigned  to  them  the  said  lease,  which 
assignment  was  consented  to  in  writing  by  said  Nelson,  and 
thereupon  complainants  entered  into  possession  of  said  store 
room  and  have  ever  since  continued  in  continuous  and  ex- 
clusive possession  thereof,  and  have  conducted  therein  a 
drug  store. 
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That  about  two  years  ago  said  Xelson  sold  and  conveyed 
said  building,  including  said  store  room,  unto  one  C.  L. 
Timmerman,  a  resident  of  the  city  of  Mandam  in  the  State 
of  South  Dakota,  and  thereafterwards  complainants  paid 
unto  Messrs.  William  II.  Brown  &  Brittain,  agents  for  said 
Timmerman,  the  monthly  rentals  provided  in  said^  lease. 

That  during  the  summer  and  fall  of  the  year  1906,  and 
in  January,  1907,  both  orally  and  in  writing,  complainants 
notified  said  Timmerman  and  his  said  agents  that  com- 
plainants had  elected  to  renew  said  lease;  that  during  the 
latter  part  of  January,  1907,  complainants  learned  that 
said  William  II.  Brown  &  Brittain,  purporting  to  act  on 
behalf  of  said  Timmerman,  had  executed  a  lease  of  said 
store  room  unto  C.  II.  Richardson  and  L.  E.  Brainerd,  both 
of  the  city  of  Chicago,  for  a  term  of  three  years  at  a 
monthly  rental  of  $100. 

That  said  Richardson  and  Brainerd  claim  to  be  entitle  d 
to  exclusive  possession  of  said  store  room,  by  virtue  of  said 
lease  between  them  and  said  Timmerman,  and  threaten  to 
take  forcible  possession  of  the  same  and  have  instituted  in 
the  ^Municipal  Court  of  Chicago  in  the  First  District,  a 
forcible  entry  and  detainer  suit  against  the  complainants 
for  the  recovery  of  said  premises. 

That  the  drug  store  conducted  by  complainants  on  said 
premises  is  worth  as  a  going  concern  at  least  ten  thousand 
dollars  and  pays  dividends  of  upwards  of  10  per  cent 
annually  on  that  amount.  That  the  fixtures  and  stock  on 
hand  will  be  worth  not  to  exceed  five  thousand  dollars  if 
the  complainants  are  not  continued  in  possession  of  said 
drug  store,  and  that  unless  the  complainants  are  allowed  to 
continue  in  possession  of  said  store  room,  they  will  suflFer 
damages  to  the  extent  of  at  least  five  thousand  dollars. 

That  during  the  occupancy  by  complainants  of  said  drug 
store,  there  has  not  baen  any  criticism  of  them  by  said 
Timmerman  or  his  agents,  nor  any  dispute  or  conflict  of 
interest.  That  complainants  are  abundantly  able  and  are 
willing  to  pay  the  rent  of  said  store  during  the  next  five 
years,  and  it  is  not  and  has  not  been  complained  on  behalf 
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of  said  Timmerman  that  complainants  are  not  able  so  to  do. 
Xor  is  it  claimed,  nor  lias  it  been  claimed  that  complainants 
are  not  in  every  way  acceptable  and  desirable  tenants  for 
said  store  room. 

Forasmnch,  therefore,  as  complainants  are  without 
remedy  in  the  premises,  except  in  a  court  of  equity,  com- 
plainants pray  that  said  Timmerman,  Richardson  and 
Brainerd,  who  are  made  parties  defendant  to  the  bill,  may 
be  required  to  make  full  and  direct  answer  to  the  same,  but 
not  under  oath,  the  answer  under  oath  being  waived ;  that 
the  court  may  decree  that  said  Richardson  and  Brainerd 
had  notice  of  complainants'  right  to  renew  said  lease,  and 
that  the  lease  claimed  to  have  been  executed  between  said 
Timmerman  and  said  Richardson  and  Brainerd  be  decreed 
to  be  null  and  of  no  effect ;  and  that  it  be  decreed  that  said 
Richardson  and  Brainerd  have  no  right  to  the  possession  of 
said  premises ;  and  that  the  said  Timmerman  be  decreed 
specifically  to  perform  and  carry  into  execution  the  terms 
of  the  aforementioned  lease  and  that  he  may  be  decreed  to 
execute  unto  complainants  another  lease  for  the  said  store 
room,  to  bo  occupied  by  the  complainants  as  a  drug  store 
for  a  term  of  five  years,  beginning  ilay  1,  1907,  and  ending 
April  30,  1912,  as  a  rental  of  $3,(ioO,  payable  in  equal 
monthly  installments  of  $00  each  on  or  before  the  15th  day 
of  each  month,  and  providing  further  that  npon  the  failure 
of  complainants  to  pay  any  installment  of  rent  when  due, 
and  upon  failure  to  surrender  the  premises  unto  said  Tim- 
merman, his  grantee  or  successor  in  interest  at  tlie  expira- 
tion of  said  term,  then  that  said  Timmerman  or  his  grantee 
or  successor  in  interest  shall  have  a  right  to  re-enter  upon 
said  premises,  and  take  exclusive  possession  thereof,  and 
complainants  offer  to  enter  into  such  a  lease  with  said  Tim- 
merman; that  the  ronts  of  said  building  be  sequestered  by 
the  court  and  a  receiver  be  appointed  to  collect  the  same 
until  Timmerman  comj^lies  with  the  decree  of  the  court; 
and  that  a  preliminary  injunction,  enjoining  and  restrain- 
ing said  Timmerman,  his  agents  and  attorneys,  from  in  any 
manner  interfering  with  the  possession  by  complainants  of 
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said  drug  store,  that  a  preliminary  injunction  enjoining  and 
restraining  Richardson  and  Brainerd,  their  agents  and  at- 
torneys, from  in  any  manner  interfering  with  the  possession 
by  complainants  of  said  drug  store  and  from  prosecuting 
their  said  forcible  entry  and  detainer  suit  pending  in  the 
First  District  of  the  Municipal  Court  of  Chicago  against 
complainants,  be  issued  and  that  on  final  hearing  such  pre- 
liminary injunction  be  made  perpetual ;  and  that  complain- 
ants may  have  such  other  and  further  relief  in  the  premises 
as  equity  may  require  and  to  the  court  shall  seem  meet. 
Prayer  for  summons. 

The  bill  is  signed  by  complainants  and  by  their  solicitors. 

An  affidavit  to  said  bill  bv  David  A.  Kennedv,  one  of  the 
complainants,  that  he  has  read  the  bill  and  knows  its  con- 
tents, and  that  the  same  and  the  allegations  therein  are 
true  in  substance  and  in  fact;  that  the  dc'fcndants,  Kichard- 
son  and  Brainerd,  have  made  threats  that  thev  will  take 
forcible  possession  of  the  store  room  aforesaid,  and  remove 
the  goods  of  the  complainants  to  the  street ;  that  if  they  do 
take  forcible  possession  as  they  threaten  to  do  and  do  remove 
said  goods,  complainants  will  be  damaged  at  loa^t  five 
thousand  dollars;  that  said  Brainerd  is  a-nian  of  no  nu^uis; 
that  the  means  and  ability  of  Richardson  to  respond  in 
damages  is  unknown,  and  that  the  rights  of  the  eonii)lainants 
will  be  undoubtedly  prejudiced  if  the  injunction  prayed 
for  is  not  issued  immediately  and  without  notice  to  de- 
fendants. 

A  preliminary  injunction  was  granted  as  prayed  by  the 
bill  on  May  7,  1907,  on  appellants  filing  a  bond  in  one 
thousand  dollars  with  Charles  W.  Boynton  as  surety. 

May  9,  1907,  all  of  the  defendants  entered  their  ap- 
pearances by  counsel,  and  on  the  following  day  entered  a 
motion  for  the  dissolution  of  the  injunction  on  the  faeo  of 
the  bill.     This  motion  was  continued. 

May  16,  1907,  the  defendants  filed  a  joint  and  several 
and  general  and  special  demurrer  to  the  bill.  On  May  21, 
1907,  as  the  clerk's  certificate  shows,  the  cause  came  on 
for  hearing  on  the  motion  of  the  defendants  upon  the  face 
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of  the  bill  to  dissolve  and  set  aside  the  restraining  order 
theretofore  entered,  and  upon  the  defendants'  demurrer  to 
the  bill,  and  it  was  ordered  that  the  demurrer  be  sustained 
without  prejudice  to  the  restraining  order,  and  that  the 
defendants  (complainants)  have  leave  to  amend  their  bill 
of  complaint  instanter;  and  that  the  motion  to  dissolve  the 
injunction  and  restraining  order  be  continued  to  May  22, 
1907,  at  9:30  o'clock  a.  m. 

Complainants  filed  several  amendments  to  their  bill  on 
May  21,  1907,  which,  in  the  view  we  take  of  the  case,  it  is 
not  important  to  set  out. 

May  22,  1907,  the  final  decree  was  entered,  striking  from 
the  files  the  amendments  to  the  bill  filed  on  May  21,  1907, 
for  the  reason  that  said  amendments  were  not  filed  in  com- 
pliance with  the  order  of  court  entered  on  May  20,  1907, 
wherein  complainants  were  given  leave  to  file  amendments 
to  the  bill  of  complaint  instanter,  and  dissolving  the  in- 
jimction.  The  complainants  elected  in  open  court  to  stand 
by  their  bill  of  complaint,  and  the  court  dismissed  the  bill 
for  want  of  equity  at  complainants'  costs. 

In  considering  the  error  assigned  upon  the  order  of  court 
striking  the  amendments  from  the  files  upon  the  ground  that 
appellants  in  filing  their  amendments  did  not  comply  with 
the  order  of  court  permitting  amendments  to  be  made,  we 
are  of  the  opinion  that  we  must  look  to  the  order  of  court 
spread  upon  the  record  rather  than  to  the  recital  of  the 
clerk  as  to  when  the  order  giving  the  leave  to  amend  was 
entered,  when  there  is  a  conflict  upon  that  point  in  the 
record.  By  the  clerk's  certificate  it  appears  that  the  order 
granting  leave  to  amend  was  entered  on  May  21,  1907.  If 
the  certificate  of  the  clerk  is  correct,  the  amendments  were 
filed  in  compliance  with  the  order  granting  leave  to  amend. 
But  by  the  order  entered  on  ^lay  22,  1907,  the  court  adjudi- 
cates and  determines  that  it  entered  the  order  granting  leave 
to  amend  on  May  20,  1907.  This,  we  think,  must  control 
and  supersede  tlie  mere  recital  of  the  clerk.  Xo  question 
is  made  in  the  briefs  of  appellants  as  to  the  accuracy  of 
the  order  of  May  22,  1907,  upon  this  point,  and  indeed  the 
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record  can  not  be  disputed.  Appellants,  then,  did  not  file 
their  amendments  to  their  bill  in  compliance  with  the  order 
permitting  them  to  amend. 

Without  asking  for  further  time  in  which  to  amend  either 
before  May  22,  1907,  or  on  that  date  when  the  court  struck 
their  amendments  from  the  file,  they  announced  in  open 
court  their  election  to  stand  by  their  bill,  and  thus  waived 
their  right  to  renew  their  application  for  leave  to  amend. 
Appellants  cannot  now  urge  error  upon  the  order  striking 
their  amendments  from  the  files,  or  treat  their  amendments 
as  a  part  of  the  record,  and  their  case  must  stand  upon  the 
averments  of  the  original  bill  and  the  ruling  of  the  court 
upon  special  demurrer  thereto.  Toles  v.  Johnson,  72  111. 
App.,  182;  Campbell  v.  Powers,  139  111.,  128,  133. 

The  main  question  presented  by  this  record  is  as  to  the 
propriety  of  sustaining  a  general  and  special  demurrer  to 
the  original  bill  of  complaint  of  appellants. 

Where  a  bill  in  equity  states  only  the  conclusion  of  the 
pleader,  a  demurrer  does  not  admit  such  conclusion  to  be 
true.  It  admits  all  facts  properly  pleaded,  but  not  infer- 
ences of  law  from  those  facts.  Xewell  et  al.  v.  Bureau  Co., 
37  111.,  253.  A  complainant  seeking  relief  in  equity  mu^t 
allege  in  distinct  terms  the  facts  necessary  for  such  relief. 
Toles  V.  Johnson,  supra. 

The  original  bill  of  complaint  alleges  in  substance  that 
two  years  before  the  expiration  of  the  alleged  lease,  it  was 
assigned  by  Bancroft,  the  lessee,  to  appellants.  But  by 
what  method  or  means  this  alleged  assignment  Avas  made 
is  not  disclosed  by  the  bill.  It  is  not  averred  whether  this 
alleged  assignment  was  in  writing,  or  by  word  of  mouth, 
or  simply  by  delivery  of  possession  to  appellants  and  pay- 
ment of  rent  by  them.-  Construing  the  bill  most  strongly 
against  appellants,  the  court  must  conclude  that  the  assign- 
ment, if  there  was  one,  was  not  in  writing,  and  if  so,  it  is 
too  plain  for  argument  that  no  right  of  renewal  for  five 
years  could  have  passed  to  appellants  which  a  court  of 
equity  or  law  would  or  could  enforce.     Chicago  Attachment 
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Co.  V.  Davis  S.  M.  Co.,  142  111.,  171 ;  Marr  v.  Ray,  151  id., 
340;  Leavitt  v.  Stern,  159  id.,  526. 

The  averment  in  this  bill  that  "said  lease  contained  a 
further  provision  giving  unto  said  Bancroft  the  right  to 
renew  the  same  at  his  option,  there  being  no  provision  as  to 
when  he  should  make  his  election  to  renew,  or  when  or  how 
he  should  give  notice  to  said  Xelson  or  his  successors  in  in- 
terest, as  to  his  election,"  is,  in  the  absence  of  a  copy  of 
the  lease  attached  to  the  bill  as  an  exhibit,  the  conclusion 
merely  of  the  pleader.  The  court  is  not  placed  in  the  posi- 
tion by  this  averment  where  it  can  draw  any  conclusion  from 
facts  allege  d  as  to  whether  the  conclusion  of  the  pleader  is 
justified  or  not,  for  the  provisions  of  the  lease  or  its  terms 
are  not  averred.  It  is  too  clear  for  argument,  we  think, 
that  in  the  absence  of  evidence  showing  the  terms  and  con- 
ditions of  the  assignment  and  the  lease  a  court  could  not 
frame  a  decree  of  specific  performance,  specifically  enforcing 
tlie  alleged  option  to  renew,  upon  the  averments  of  the  bill 
without  resorting  to  speculation  and  conjecture.  A  court 
of  equity  will  not  enforce  a  vague  and  uncertain  contract. 

The  demurrer  was  properly  sustained,  we  think,  and  the 
decree  is  affirmed. 

Affirmed. 


Chicago  Title  &  Trust  Company  et  aL  v,  Olive  M, 
Thomson  ct  al. 

Gen.  yo.  13,431. 

Appeals  and  errors — what  order  not  appealable.  An  interlocu- 
tory order  entered  in  a  foreclosure  proceeding  over  which  the  court 
retains  jurisdiction  to  modify  or  change  on  the  application  of  any 
party  in  interest,  is  not  subject  to  review  until  the  final  disposi- 
tion of  the  cause  in  which  it  is  entered. 

Foreclosure.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Charles  M.  Walkkr,  JudRe,  presiding.  Heard  in  this  oourt 
at  the  March  term,  1907.  Writ  dismissed.  Opinion  filed  March  9, 
1908. 
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Chatty  Bfios.,  Jabvis  &  Sample,  for  plaintiffs  in  error. 
RoBEBT  P.  McXuLTA,  foT  defendants  in  error. 

]Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  sued  out  in  an  attemi)t  to  reverse 
an  interlocutory  decretal  order  entered  July  30,  190G,  in  a 
proceeding  to  foreclose  a  trust  deed  in  the  nature  of  a 
mortgage  upon  real  estate  in  Chicago.  Tliat  order  is  as 
follows : 

"On  motion  of  defendant  Thomson  it  is  ordered  that 
Ebenezer  Wakely,  II.  F.  Evans,  Eben  J.  Boss,  L.  C.  Lewis, 
A.  F.  Breyfogle  and  Charles  Jewell,  defendants  herein  and 
tenants  of  the  premises  Xos.  C211-G21G  South  Park  ave- 
nue, Chicago,  Illinois,  pay  their  respective  rents  of  said 
premises  to  the  owner,  Olive  M.  Thomson,  according  to  the 
terms  of  their  respective  leases  therefor  until  the  further 
order  of  the  court." 

It  needs  no  argument  or  citation  of  authority  to  support 
the  self-evident  proposition  that  this  order  is  not  a  final 
one.  The  chancellor  still  has  jurisdiction  either  to  change, 
modify  or  vacate  it  on  the  application  of  any  party  in  inter- 
est. If  such  an  order  as  this  is  reviewable,  then  every 
order  entered  in  like  proceedings  anterior  to  the  final  decree 
would  be  reviewable.  Such  has  never  been  the  law  in  this 
jurisdiction.  Counsel  for  plaintiffs  in  error  cite  no  cases 
holding  to  the  contrary  of  this  proposition,  and  we  know 
of  none. 

The  order  is  conditional  only,  as  ])lainly  appears  from  its 
concluding  sentence.  It  has  no  finality  and  can  only  remain 
in  force  "until  the  further  order  of  the  court."  Hawkins 
V.  Taber,  47  111.,  459;  Quinn  v.  McMahon,  40  111.  App,, 
593 ;  and  Benevolent  Assn.  v.  Farwell,  5  ibid.,  240. 

As  this  court  is  without  jurisdiction  to  review  the  order 
complained  of,  the  writ  of  error  is  dismis^(  d. 

}Yrit  dismissed. 
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Chicago  City  Railway  Company  y.  James  Beddick,  Ad- 
ministrator. 

Gen.  No.  1S^41. 

1.  Negligence — considerations  which  enter  into  determination  of 
question  of,  as  one  of  fact,  where  child  of  tender  years  is  injured 
while  attempting  to  cross  street  car  tracks.  Where  a  child  of  tender 
years  is  Injured  by  a  motor  car  while  attempting  to  cross  street 
car  tracks,  very  strong  elements  essential  to  the  solution  of  the 
question  of  negligence  are,  the  position  and  the  distance  of  the 
car  from  the  child  when  he  first  started  to  cross  the  track,  the 
attention  or  lack  of  attention  of  the  motorman  in  control  of  the 
car  at  that  time,  whether  or  not  the  motorman  saw  the  child  as 
soon  as  he  might  In  the  exercise  of  due  care  or  applied  as  he 
should  the  mechanism  of  the  car  in  an  attempt  to  arrest  its  prog- 
ress and  bring  it  to  a  stop  before  striking  the  child,  whether,  in 
fact,  he  used  sand  on  the  rails,  and  if  he  did  use  sand,  did  he  do 
so  In  apt  time,  in  the  exercise  of  due  diligence. 

2.  Negligence — what  does  not  relieve  from  charge  of,  where  a 
child  of  tender  years  is  injured  while  attempting  to  cross  a  street 
car  track.  Whether  or  not  a  gong  on  a  motor  car  is  sounded  at 
the  time  of  an  accident  Is  Immaterial  In  a  case  of  a  child  of  tender 
years  Injured  or  killed  while  attempting  to  cross  a  street  car  track. 

3.  Damages — how  amount  of,  determined  in  death  case,  where 
the  plaintifTs  intestate  was  a  child  of  tender  years.  The  determina- 
tion of  the  amount  of  damages  to  be  awarded  In  an  action  for  death 
caused  by  wrongful  act  Is  left  to  the  determination  of  the  jury, 
and  where  the  plaintiffs  Intestate  Is  a  child  of  tender  years  with 
the  Infinite  possibilities  of  life  and  opportunity  before  him,  the 
discretion  exercised  by  the  jury  Is  liberally  considered  on  review. 

4.  Arguments  of  counsel — what  ground  for  reversal.  Argu- 
ments of  counsel  which  seek  to  Inflame  the  passions  and  prejudices 
of  a  jury  by  references  to  matters  of  common  knowledge  which  are 
outside  of  the  Issue,  are  ground  for  reversal  where  harm  may  fairly 
be  Inferred  to  have  resulted. 

5.  Abguments  or  counsel — what  ground  for  reversal.  Remarks 
of  counsel,  upon  the  question  of  damages,  as  follows,  held  Improper, 
and  to  constitute  ground  for  reversal. 

"When  it  comes  to  a  question  of  damages,  Mr.  Duncan  touches 
upon  those  and  says  that  if  you  should  find  for  the  plaintiff  In  the 
case,  you  should  limit  the  damages.  •  •  •  The  law  fixes  a  limit 
It  allows  the  recovery  of  ten  thousand  dollars  in  a  case  where  death 
of  one  Is  wrongfully  and  negligently  caused  by  another." 
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6.  Pbactce — when  impropriety  in  permitting  jury  to  take  elimi' 
noted  counts  upon  retirement  not  subject  to  review.  It  is  not  error 
per  se  to  allow  the  Jury  to  take  with  them  upon  their  retirement 
the  declaration  in  the  cause,  although  the  better  practice  is  not 
to  permit  them  so  to  do.  It  is  error,  however,  to  permit  the  jury 
so  to  talce  with  them  eliminated  counts,  but  such  error  is  not  subject 
to  review  in  the  absence  of  the  question  being  raised  in  the  trial 
court  at  the  time  of  the  delivery  of  such  eliminated  counts  to  the 
jury. 

7.  INSTBUCTIONS — when  refusal  to  eliminate  count  error.  It  is 
error  to  refuse  by  instruction  to  eliminate  a  count  of  a  declaration 
from  the  consideration  of  the  jury  where  there  is  no  evidence  tend- 
ing to  support  the  averments  of  such  count. 

8.  Instructions — must  not  tender  false  issues.  An  instruction 
is  erroneous  which  submits  a  false  issue  to  the  consideration  of  the 
jury. 

9.  Instructions — effect  of  refusing  abstract  proposition  of  law. 
It  is  not  error  to  refuse  an  instruction  which  contains  only  an 
abstract  proposition  of  law,  even  though  such  abstract  proposition 
of  law  is  correctly  stated. 

10.  Instructions — measure  of  damages  improperly  stated.  An 
instruction  given  in  this  case,  as  follows,  held  erroneous: 

"The  court  instructs  the  jury  that  the  law  provides  that  when- 
ever the  death  of  a  person  shall  be  caused  by  the  wrongrful  act, 
neglect  or  default  of  any  person,  company  or  corporation  who  or 
which  would  have  been  liable  if  death  had  not  ensued,  to  the  party 
injured,  the  administrator  or  executor  of  such  deceased  person  may 
bring  a  suit  against  the  t>er8on,  company  or  corporation  whose  negli- 
gence was  the  cause  of  death  for  the  benefit  of  the  next  of  kin  of 
such  deceased  person.  And  the  law  also  provides  that  in  such  suit 
or  action  the  jury  may  give  such  damages  as  they  shall  deem  a 
fair  and  just  compensation  with  reference  to  the  pecuniary  injury 
resulting  from  such  death  to  the  next  of  kin  of  such  deceased  per- 
son, not  exceeding  the  sum  of  $10,000." 

11.  Pleading — when  averment  in  declaration  that  plaintifTs  in- 
testate left  next  of  kin  sufficient.  While  in  actions  for  death  caused 
by  alleged  wrongful  act  it  is  usual  to  aver  in  all  the  counts  of  the 
declaration  that  the  plaintiffs  Intestate  left  next  of  kin,  yet  it  is 
not  necessary  so  to  do.  It  is  sufficient  if  such  averment  appears  in 
one  count  of  the  declaration. 

12.  Evidence — when  rules  of  traction  company  competent. 
Held,  that  it  was  not  error  to  admit  in  evidence  the  rules  of  the 
traction  company  defendant  governing  motormen. 

13.  Evidence — what  competent  with  respect  to  arrest  of  motor- 
man  at  the  time  of  accident.  Held,  that  it  was  not  error  to  admit 
proof  of  the  arrest  of  the  motorman  at  the  time  of  the  accident, 
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but  that  it  was  error  to  refuse  to  permit  evidence  to  be  given  as  to 
the  cause  and  reason  of  such  arrest,  where  such  evidence  tended 
to  remove  the  impression  which  might  have  been  left  in  the  minds 
of  the  Jury  that  there  was  something  culpable  in  the  conduct  of  the 
motorman  at  the  time  of  the  accident  which  brought  it  about. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Ben  M.  Smfth, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1907. 
Reversed  and  remanded.    Opinion  filed  March  9,  1908. 

William  J.  Hynes,  Vincent  J.  Duncan  and  C.  LeKoy 
Bbown,  for  appellant 

OssiAN  Cameron,  for  appellee. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  is  an  action  on  the  case  brought  under  the  statute 
against  appellant  for  negligently  causing  the  death  of  ap- 
pellee's intestate,  a  male  child  of  the  immature  age  of  two 
years.  The  little  boy  came  to  his  death  by  being  run  over 
by  an  electrically  propelled  car  of  appellant  while  it  Tvas 
going  west  on  59th  street  near  Grove  avenue  on  June  17, 
1004.  The  original  declaration,  filed  February  3,  1905, 
contained  seven  counts,  in  one  of  which  only  was  contained 
an  averment  that  the  deceased  left  a  father  and  mother  and 
three  sisters  surviving  him,  who  were  his  next  of  kin.  A 
general  demurrer  was  interposed  to  the  six  counts  omitting 
the  averment  of  survivorship,  and  the  general  issue  filed  to 
the  remaining  count.  The  demurrers  were  sustained  and 
leave  given  to  file  an  amended  declaration.  Seven  addi- 
tional counts  were  filed  October  1,  1906,  each  containing  an 
averment  that  the  deceased  boy  left  next  of  kin  surviving, 
and  one  of  which  set  up  an  ordinance  of  the  Chicago 
Council,  referred  to  colloquially  as  the  "Fender  Ordinance," 
and  averring  a  violation  of  it  in  the  equipment  of  the  car 
which  killed  the  boy.  A  demurrer  was  interposed  to  the 
seventh  additional  count,  which  being  sustained,  the  count 
was  amended  upon  its  face  by  leave  of  court.     To  the  re- 
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maining  seven  counts  the  Statute  of  Limitations  was  pleaded, 
to  which  appellant  demurred,  and  the  demurrers  being  sus- 
tained and  appellant  electing  to  stand  by  the  pleas,  the 
cause  proceeded  to  trial  on  the  issues  thus  made.  The 
trial  resulted  in  a  verdict  against  appellant  of  $10,000,  from 
which  appellee  remitted  $4,000,  and  after  overruling  motions 
for  a  new  trial  and  in  arrest  of  judgment,  the  court  entered 
judgment  on  the  verdict  of  the  jury,  less  the  amount  of  the 
remittitur,  for  $6,000,  to  which  rulings  appellant  preserved 
sufficient  exceptions  and  brings  the  record  to  this  court  for 
our  review. 

Twenty-five  reasons  were  filed  with  the  motion  for  a 
new  trial,  and  forty  separate  assignments  of  error  are  found 
endorsed  upon  the  record. 

The  errors  argued  as  requiring  a  reversal  are  restricted 
to  the  verdict  being  contrary  to  the  law  and  the  evidence, 
excessive  damages,  improper  statements  of  counsel  in  argu- 
ment, in  sending  the  declaration  to  the  jury,  in  not  ex- 
cluding the  fifth  count,  in  eliminating  the  pleas  of  the 
Statute  of  Limitations,  in  the  exclusion  and  admission  of 
certain  evidence,  and  erroneous  instructions  to  the  jury. 

The  family  of  deceased  lived  in  the  neighborhood  of  the 
place  of  the  accident.  The  little  boy,  about  five  minutes 
before  the  accident,  left  his  home,  without  the  knowledge 
of  his  mother,  and  with  his  sister,  a  child  in  the  vicinity 
of  four  years  of  age,  proceeded  onto  the  south  side  of  59  th 
street,  where  they  met  a  four-year-old  child  of  John  Murray, 
an  uncle  of  deceased.  When  this  little  group  of  children 
were  at  a  point  on  the  south  side  of  59th  street  on  a  line 
with  the  east  side  of  Grove  avenue,  they  saw  John  Murray 
walking  south  on  Grove  avenue  toward  them.  They  hol- 
loed to  him,  and  the  deceased  and  his  sister  started  to  go 
north  across  the  tracks  of  appellant  with  the  apparent  in- 
tention of  meeting  Mr.  Murray.  The  little  girl  halted  on 
the  east-bound  track,  but  deceased,  unconscious  of  the  danger 
so  imminent,  kept  on  running,  and  when  on  the  west-bound 
track  was  picked  up  by  the  fender  of  the  car  and  in  some 
way  not  altofgether  clear,  his  little  body  was  released  from 
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the  fender  and  drawn  under  the  car,  which  ran  over  him, 
causing  his  death.  When  the  car  stopped  it  was  about 
fifty  feet  west  of  Grove  avenue.  Fifty-ninth  street  at  the 
point  of  the  accident,  and  for  some  distance  east  and  west 
of  that  point,  is  not  paved.  It  is  contended  that  the  rails 
were  slippery  and  in  a  greasy  condition,  made  so  by  having 
been  recently  sprinkled  to  allay  the  dust.  A  railroad  viaduct 
used  by  the  Rock  Island  and  Lake  Shore  Eailroads  passes 
over  59th  street  in  the  vicinity  of  Lafayette  avenue  and 
about  100  feet  west  of  Grove  avenue.  There  is  a  gradual 
depression  of  the  street  to  the  east  and  west  of  this  viaduct, 
the  down  grade  to  the  west  being  steep.  As  the  car  ap- 
proached from  the  east  to  descend  this  grade  there  were  no 
obstructions  visible  in  the  street  in  the  line  of  the  westward 
progress  of  the  car,  either  of  pedestrians  or  vehicles.  The 
motorman  threw  off  the  power  and  applied  the  brakes  about 
So  feet  east  of  the  descent  of  the  grade.  The  evidence 
is  somewhat  conflicting  as  to  how  far  from  the  child  the 
car  actually  was  at  the  time  the  motorman  first  saw  him, 
but  that  the  rails  were  slippery  and  that  the  motorman 
seemed  to  do  all  in  his  power  to  stop  the  car  in  an  attempt 
to  avoid  striking  the  deceased,  is  not  seriously  contested. 
That  the  mechanism  of  the  car  was  in  good  order  and  con- 
dition, is  the  undisputed  evidence  of  the  witnesses  who  had 
the  best  means  of  knowledge  in  relation  thereto.  The 
motorman  testifies  that  when  he  was  unexpectedly  confronted 
with  the  perilous  situation  of  the  deceased,  appreciating  the 
fact  that  an  application  of  the  brake  would  not  result  in 
bringing  the  car  to  a  standstill  in  time  to  avoid  striking 
deceased,  he  applied  the  reverse  and  turned  on  the  power  in 
an  attempt  to  set  the  wheels  going  in  the  opposite  direction, 
and  says  that  when  the  boy  was  on  the  fender  he  used  the 
sand  in  an  effort  to  counteract  the  slipperiness  of  the  rails. 
Some  of  appellee's  witnesses  testified  that  the  motorman 
seemed  to  be  doing  all  in  his  power  to  stop  the  car. 

The  verdict,  with  the  exception  of  one  disputed  point, 
seems  to  us  to  be  manifestly  against  the  clear  weight  of  the  ? 
evidence.     That  negligence  cannot  he  imputed  to  one  of  the 
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tender  age  of  deceased  is  elementary.  We  think  the  jury, 
under  the  evidence,  was  warranted  in  finding  that  negli- 
gence was  not  imputable  to  the  parents  of  deceased.  But 
whether  or  not  appellant  was  guilty  of  the  negligence  charged 
in  some  one  of  the  counts  of  the  declaration,  in  not  so  hold- 
ing the  car  in  control,  in  the  condition  which  presented  itself 
at  the  time  of  the  accident,  as  to  have  avoided  it,  is  for  the 
jury  to  determine.  Very  strong  elements  essential  to  the 
solution  of  this  question  are  the  position  and  distance  of  the 
car  from  deceased  when  he  first  started  to  cross  the  track, 
and  the  attention  or  lack  of  attention  of  the  motorman  in 
control  of  the  car  at  that  time,  and  whether  or  not  the  motor- 
man  saw  the  deceased  as  soon  as  he  might  in  the  exercise 
of  due  care,  or  applied,  as  he  should,  the  mechanism  of  the 
car  in  an  attempt  to  arrest  its  progress  and  bring  it  to  a 
stop  before  striking  the  deceased,  whether  in  fact  he  used 
sand  on  the  rails,  and  if  he  did  use  sand,  did  he  do  so  in  apt 
time  in  the  exercise  of  due  diligence.  These  questions  we 
regard  as  the  prominent  factors  in  dispute,  and  as  to  which 
the  evidence  is  somewhat  in  conflict. 

It  is  primarily  for  the  jury  to  find  from  the  evidence 
whether  or  not  the  car  was  at  such  a  distance  from  the 
point  where  it  struck  the  deceased  that  it  could  have  been 
stopped  in  the  exercise  of  due  diligence  by  the  motorman, 
either  before  it  struck  deceased  in  the  first  instance,  or 
during  the  time  when  the  child  was  on  the  fender  upon 
which  he  was  carried  40  or  50  feet  before  he  fell  to  his 
death.  These  matters  will  be  pertinent  for  the  considera- 
tion of  the  jury  upon  another  trial. 

Whether  or  not  the  gong  on  the  car  was  sounded  at  the 
time  of  the  accident  is  immaterial  in  the  case  of  so  young 
a  child  as  deceased.  It  would  not  serve  the  purpose  of 
warning  so  young  a  child.  He  had  no  discretion  to  exer- 
cise nor  judgment  to  which  the  sound  of  the  gong  would 
appeal. 

While  the  verdict  cannot  be  maintained,  for  the  reasons 
hereafter  more  specifically  set  forth,  yot  neither  the  argu- 
ment nor  reasoning  of  counsel  for  appellant  that  it  cannot 
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be  maintained  because  of  its  claimed  excessiveness^  appeals 
to  us.  Their  standard  for  the  measurement  of  damages 
is  neither  supported  by  the  law  nor  the  conditions  of  hope 
for  reward  which  may  await  the  diligent  and  competent 
citizen,  regardless  of  humble  birth,  which  elsewhere  might 
be  a  barrier  to  success  and  preferment.  We  have  spoken 
in  no  uncertain  tone  on  the  subject  in  a  nearly  parallel  case, 
concerning  the  amount  of  damages  which  may  be  awarded 
the  next  of  kin  in  an  action  for  negligently  causing  the 
death  of  a  young  boy.  In  Chicago  City  Ey.  Co.  v.  Strong, 
adm'r,  129  111.  App.,  511,  we  said:  "The  assessing  of 
damages  in  this  class  of  cases  is  not  free  from  difficulty  and 
some  uncertainty.  It  has  been  decided  that  such  damages 
cannot  be  limited  to  any  fixed  rules,  and  must  be  left  largely 
to  the  sound  discretion  of  the  jury.  C.  &  A.  Ky.  v.  Shan- 
non, 43  111.,  338.  The  amount  of  recovery  in  this  case  is 
the  maximum  allowed  by  law  when  the  boy  died.  He  was 
an  ordinary,  bright  boy,  but  too  young  to  judge  of  his 
final  attainments  in  the  ^battle  of  life.'  He  was  an  Ameri- 
can youth,  and  every  ambition  of  life  was  open  to  him,  and 
fame  and  distinction  and  high  place  in  this  free  Republic 
were  not  barred  to  him.  The  country's  history  is  replete 
with  names  which  shine  luminous  upon  the  scroll  of  fame, 
who  climbed  the  giddy  heights  of  prominence  and  useful- 
ness as  the  reward  of  strenuous  and  patriotic  endeavor  from 
as  humble  station  in  life  as  that  to  which  the  deceased  was 
born.  What  comfort  and  financial  support  he  might  have 
been  to  his  next  of  kin  we  can  never  know.  What  sorrow 
or  charge  upon  them  he  might  have  become  is  equally  denied. 
Therefore  no  one  may  know  what  actual  damage  the  next  of 
kin  may  have  suffered,  and  there  being  no  class  distinction 
or  advantage  of  heredity  here,  all  are  on  an  equal  plane, 
and  the  damages  must  be  admeasured  within  the  limitations 
of  the  statute  and  of  necessity  what  the  amount  shall  be 
largely  rests  in  the  discretion  of  the  jury."  These  observa- 
tions are  of  equal  application  to  the  case  at  bar.  The  argu- 
ment of  counsel  to  the  contrary  comes  with  ill  grace,  and  is 
refuted  by  the  history  of  this  country  and  the  attainments 
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of  its  professional  men,  financiers,  merehant«^  journalists, 
inventors  and  others,  to  whom  the  unprecedented  growth  of 
our  country  and  its  material  prosperity  is  debtor.  They  led 
and  conquered  in  the  struggle  by  bursting  the  bounds  of 
their  humble  environment. 

The  authorities  cited  and  discussed  in  the  Strong  case, 
supra,  are  all  decisive  of  the  rule  as  to  the  admeasurement 
of  damages  in  this  class  of  cases.  Our  judgment  in  the 
Strong  case  was  aflSrmed  on  further  review,  230  111.,  58. 

Where  the  proofs  are  inharmonious  and  the  right  of  re- 
covery is  a  close  question  by  reason  of  this  condition  of  the 
evidence,  exactness  in  the  rulings  of  the  court  on  the  evi- 
dence and  instructions  and  moderation  in  the  conduct  of 
counsel  in  argument  are  essential  requirements  to  sustain 
a  verdict  thereon  resting  for  its  support. 

Counsel  for  appellee  in  his  closing  address  to  the  jury 
was  guilty  of  indulgence  in  improper  remarks  of  a  highly 
inflammatory  character,  calculated,  as  we  think,  to  stir  the 
passions  and  prejudices  of  the  jury  to  such  an  extent  that  it 
swayed  their  deliberations  and  influenced  their  verdict  to 
the  detriment  of  appellant. 

That  the  citizens  of  Chicago  have  been  much  perturbed 
with  a  so-called  "traction  problem,"  affecting  all  the  corpora- 
tions operating  street  surface  railroads  in  Chicago,  is  a 
matter  of  common  knowledge  and  current  local  history. 
That  the  systems  have  been  inefficiently  operated  to  the 
great  inconvenience  of  patrons,  is  generally  believed, 
whether  justly  so  or  not.  In  judging  of  the  purpose  and 
effect  of  the  improper  remarks  of  counsel,  the  court  cannot 
disregard  the  general  current  of  public  sentiment  in  the 
community  on  this  subject.  Its  purpose  undoubtedly  was 
to  appeal  to  the  prejudices  of  the  jury  and  the  result  impels 
us  to  the  conclusion  that  counsel  succeeded  in  such  purpose. 
The  fruit  thus  unlawfully  obtained  the  court  will  not  allow 
the  offending  party  to  retain.  Such  is  the  trend  of  all  the 
authorities  treating  of  like  conditions.  These  are  some  of 
the  most  objectionable  and  indiscreet  remarks  of  counsel: 
"The  parents  of  this  child  permitted  that  child  to  go  into 
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these  streets  where  cars  were  passing.  My  God  1  Are  cars 
so  sacred — are  cars  more  sacred  than  human  life?  Have 
we  given  np  all  our  rights  in  the  streets  ?"  These  remarks 
were  so  apparently  unwarranted  that  counsel  on  making 
them  yielded  to  an  objection  by  withdrawing  them.  But  he 
was  too  late;  the  harm  had  been  done.  Neither  statement 
of  counsel  nor  ruling  of  the  court  sufficed  to  correct  the  evil 
effect  of  this  and  other  like  language  indulged  in  by  counsel. 
The  verdict  of  the  jury  evidences  its  baneful  effects  on  them, 
and  the  remittitur  of  four-tenths  of  its  amount  by  counsel 
for  appellee  is  a  recognition  tantamount  to  an  admission 
that  prejudice  and  passion  were  ingredients  dominating  the 
jury's  deliberations.  The  trial  judge  also  indicated  a  like 
opinion  by  requiring  this  large  remittitur  as  a  sine  qua  non 
to  denying  the  motion  for  a  new  trial.  Full  support  for 
these  conclusions  is  found  in  Chicago  City  Ey.  Co.  v. 
O'Donnell,  208  111.,  267;  McDonald  v.  People,  126  ibid., 
150 ;  Wabash  R.  R.  v.  Billings,  212  ibid.,  37. 

The  case  of  Chicago  City  Ky.  Co.  v.  Math,  114  EL  App., 
350,  is  as  to  the  criticized  remarks  very  similar.  The  coun- 
sel in  the  Math  case  said :  "If  every  man,  woman  or  child 
who  ride  upon  the  footboards  in  Chicago  are  taking  their 
lives  in  their  hands,  and  this  company  can  come  into  court 
and  say  We  are  not  liable,'  then  I  say  the  Lord  help  the 
men,  women  and  children  who  ride  on  them."  This  court 
condemned  such  remarks  as  improper. 

In  I.  C.  R.  R.  V.  Souders,  178  111.,  585,  the  court  said, 
as  we  intend  to  be  understood  as  holding  here :  "The  with- 
drawal was  after  the  harm  had  been  done.  It  would  not  be 
safe  to  establish  the  rule  that  after  an  injury  is  done  a 
mere  withdrawal  is  sufficient  to  restore  the  status,  since  that 
would  furnish  a  very  convenient  method  of  bringing  before 
the  jury  improper  matters."  W.  C.  St.  Ry.  v.  Kean,  104 
111.  App.,  147. 

The  remarks  of  counsel  to  the  jury  as  to  the  measure  of 
damages  and  the  rulings  of  the  court  on  the  objection  of 
appellant  were  equally  erroneous  and  prejudicial  in  a  mat- 
ter  most   materially   affecting   the   liability    of    appellant. 
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Counsel  among  other  things  said:  'When  it  comes  to  a 
question  of  damages,  Mr.  Duncan  touches  upon  those  and 
says  that  if  you  should  find  for  the  plaintiff  in  the  case,  you 
should  limit  the  damages.  The  law  fixes  the  limit.  It 
allows  the  recovery  of  ten  thousand  dollars  in  a  case 
where  the  death  of  one  is  wrongfully  and  negligently  caused 
by  another."  Other  remarks  of  a  similar  tendency  were 
made  and  ruled  as  proper  by  the  court  over  the  objection  and 
exception  of  appellant.  In  a  colloquy  between  the  court 
and  counsel  over  these  objections,  in  the  presence  of  the 
jury,  the  court  by  the  trend  of  his  remarks  intimated  it  as 
his  opinion  that  Appellee's  counsel  was  justified  by  the  law 
in  his  argimient  as  to  the  measure  of  damages.  These  rul- 
ings were  error  prejudicial  to  the  rights  of  appellant.  Thoy 
have  been  so  held  in  I.  C.  R.  K.  Co.  v.  Souders,  supra,  where 
the  court  say:  "The  injury  was  severe,  but  the  damages 
allowed  are  very  large,  and  the  remarks  of  the  court  w^ere 
directed  to  the  subject  and  likely  to  affect  the  amount  of 
the  damages.  Every  one  knows  the  importance  juries 
ordinarily  attach  to  the  remarks  and  opinions  of  the  court, 
and  we  think  that  in  this  case  it  would  be  unjust  to  over- 
look them,  and  that  in  connection  with  the  conduct  of  coun- 
sel complained  of,  they  require  a, reversal  of  the  judgment." 
While  it  is  not  error  per  se  to  allow  the  jury  to  take  with 
them  upon  their  retirement  to  consider  of  thoir  verdict  the 
declaration  in  the  case,  it  is  not  always  the  part  of  wisdom 
so  to  do.  However,  it  is  a  matter  which  rests  largely  in  the 
discretion  of  the  court.  Still,  the  jury's  possession  of  the 
declaration  with  the  sixth  and  seventh  counts,  which  had 
been  eliminated  from  the  case  by  the  court's  instructions, 
was  calculated  to  prejudice  the  defense  of  appellant  and 
counterbalance  the  action  of  the  court  in  excluding  these 
counts,  which  the  jury  may  have  either  designedly  or  inad- 
vertently examined  and  heeded  in  arriving  at  their  verdict. 
It  is  true  that  the  objection  made  was  general,  when  it 
should  have  been  specific  by  designation  of  the  two  elim- 
inated counts.  The  objection  was  to  the  declaration  as  a 
whole,  and  as  such  was  unavailing.     W.  C.  St.  Ry.  v.  Buck- 
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ley,  200  III,  264.  The  court  should  have  afforded  an 
opportunity  to  have  detached  the  sixth  and  seventh  counts 
before  delivering  to  the  jury  a  declaration  on  which  the 
issue  joined  was  submitted. 

The  court  say  in  llanchett  v.  Haas,  219  111.,  546:  "It 
is  insisted  that  it  was  error  for  the  court  to  permit  the  jury 
to  take  the  declaration  into  the  jury  room  upon  their  retire- 
ment. In  this  there  was  no  reversible  error."  While  yield- 
ing our  assent  to  this  ruling,  we  are  strongly  of  the  opinion 
that  in  furtherance  of  justice  it  is  by  far  the  better  practice 
not  to  allow  the  declaration  to  be  taken  by  the  jury  while 
considering  upon  their  verdict.  The  declaration  is  not  evi- 
dence. It  is  a  technical  legal  document,  requiring  a  knowl- 
edge of  common  law  pleading  to  correctly  interpret,  and  it 
cannot  be  intelligently  applied  to  facts  in  evidence  without 
interpretation.  It  would  seem  to  us  that  ordinarily  a  decla- 
ration would  be  more  liable  to  confuse  than  enlighten  the 
jury.  The  instructions  upon  the  law  of  the  case  generally 
include  sufficient  explanation  as  to  the  relation  of  the  issues 
joined  by  the  pleadings  to  the  facts.  As  held  in  Fish  v. 
Farwell,  160  111.,  236,  the  interpretation  to  be  placed  upon 
pleadings  is  a  question  of  law  for  the  court,  not  of  fact  for 
the  jury. 

There  was  no  evidence  tending  to  sustain  the  allegation 
of  the  fifth  count,  that  appellant  employed  and  retained  reck- 
less, careless  and  incompetent  motormen  and  conductors, 
and  that  by  a  certain  unskilled,  reckless  and  careless  motor- 
man  the  car  was  so  negligently  managed  as  to  run  it  against 
deceased,  etc.  It  was  error  to  allow  the  case  to  go  to  the 
jury  under  this  count,  and  in  failing  to  give  the  instruction 
asked  excluding  it.  This  error  becomes  more  flagrant  and 
injurious  when  it  is  borne  in  mind  that  the  court  by  instruc- 
tion 5  authorized  a  recovery  upon  any  count  in  the  dec- 
laration except  the  sixth  and  seventh,  and  its  pemiciousness 
is  obvious.  In  terms  such  direction  was  repeated  in  several 
other  of  the  instructions  given.  Evidence  of  other  negli- 
gent acts  of  the  motorman,  or  a  general  inquiry  into  his 
ompetency  or  incompetency  was  the  tender  of  a  false  issue. 
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The  inquiry  should  have  been  directed  and  confined  to  the 
motorman's  actions  and  conduct  as  to  his  management  and 
control  of  the  car  at  the  time  of  the  accident.  So  far  as  the 
evidence  diverted  from  this  course,  it  was  erroneous.  C.  & 
A.  Ry.  v.  Hodge,  55  111.  App.,  166. 

It  was  not  error  to  sustain  the  demurrers  to  the  pleas  of 
the  Statute  of  Limitations.  While  it  is  usual  in  practice 
to  aver  in  all  the  counts  of  the  declaration,  in  cases  of  this 
character,  that  the  intestate  left  next  of  kin,  yet  it  is  not 
necessary  so  to  do.  If  the  avermfent  appears  in  one  count, 
the  statutory  requirement  necessary  to  maintain  the  action 
has  been  met.  Afterwards  filing  additional  counts,  or  an 
amended  declaration  making  an  averment  of  survivorship 
in  each  count,  is  not  the  statement  of  a  new  cause  of  action, 
but  a  restatement  in  an  amplified  form  of  the  cause  of 
action  stated  in  that  count  of  the  original  declaration. 
L.  S.  &  M.  S.  Ey.  Co.  v.  Hession,  150  111.,  557;  Chicago 
C.  Ry.  V.  Hackendahl,  188  ibid.,  300;  Enright  v.  Gibson, 
119  III.  App.,  411. 

The  cases  cited  by  appellant's  counsel  have  no  applica- 
tion, for  the  reason  that  in  those  cases  there  was  an  entire 
lack  of  the  averment  in  any  count  of  next  of  kin  surviv- 
ing. In  the  case  at  bar  the  averment  of  next  of  kin  in  the 
one  count  was  all-sufficient  to  arrest  the  running  of  the 
statute. 

It  was  not  error  to  admit  evidence  of  the  rules  of  appc^l- 
lant  governing  motormen.  After  notice  to  appellant  it 
failed  to  produce  them,  and  they  were  then  proven  by  the 
testimony  of  a  conductor  who  had  worked  under  them  for 
appellant  and  was  familiar  with  them.  City  of  Chicaiojo 
V.  Saldman,  225  111.,  625.  We  think  the  rules  about  which 
conductor  IMurray  testified  were  shown  by  his  evidence  to  be 
those  in  force  at  the  time  of  the  accident. 

While  it  was  not  error  to  prove  the  arrest  of  the  motor- 
man  at  the  time  of  the  accident,  it  became  error  to  refuse 
to  permit  evidence  to  be  given  as  to  the  cause  and  reason 
of  such  arrest.  In  the  condition  of  the  testimony  in  rela- 
tion to  the  arrest,  it  was  calculated  to  leave  an  impression 
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upon  the  minds  of  the  jury  that  there  was  something  culpa- 
ble in  the  conduct  of  the  motorman  at  the  time  of  the  acci- 
dent which  brought  it  about.  Chicago  C.  Ey.  v.  Uhter, 
212  III,  174. 

Appellant's  first  instruction  was  properly  refused  because 
it  stated  simply  an  abstract  proposition  of  law.  Instruction 
2  should  have  been  given,  for  the  reason  already  stated, 
that  there  was  no  evidence  tending  to  support  the  averments 
of  the  fifth  count  of  the  amended  declaration.  At  the  re- 
quest of  appellant  the  court  gave  19  instructions  to  the 
jury,  which  when  read  together  as  a  series  fairly  and 
fully,  we  think,  except  as  herein  otherwise  stated,  pre- 
sented all  the  law  on  the  several  theories  and  defenses  of 
appellant,  and  furnished  a  sufficient  guide  to  the  jury  in 
their  deliberations,  from  which  they  could  arrive  at  a  cor- 
rect conclusion  thereon.  We  think  instructions  26  and  27 
substantially  covered  all  the  elements  of  damage  for  which 
appellee  was  entitled  to  recover  compensation.  They  spe- 
cifically enumerated  them,  and  instruction  26  expressly  told 
the  jury  that  they  could  not  "award  exemplary  or  vindictive 
damages."  Instruction  11,  given  at  the  instance  of  appel- 
lee, is: 

"The  court  instructs  the  jury  that  the  law  provides  that 
whenever  the  death  of  a  person  shall  be  caused  by  the  wrong- 
ful act,  neglect  or  default  of  any  person,  company  or  cor- 
poration who  or  which  would  have  been  liable  if  death  had 
not  ensued,  to  the  party  injured,  the  administrator  or  ex- 
ecutor of  such  deceased  person  may  bring  a  suit  against 
the  person,  company  or  corporation  whose  negligence  was 
the  cause  of  death  for  the  benefit  of  the  next  of  kin  of 
such  deceased  person.  And  the  law  also  provides  that  in 
such  suit  or  action  the  jury  may  give  such  damages  as  they 
shall  deem  a  fair  and  just  compensation  with  reference  to  the 
pecuniary  injury  resulting  from  such  death  to  the  next 
of  kin  of  such  deceased  person,  not  exceeding  the  sum  of 
$10,000." 

This  instruction,  and  many  others  of  like  import,  have 
been  held  vicious  in  a  number  of  cases ;  among  them :  Mur- 
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en  Coal  &  Ice  Co.  v.  Howell,  204  IlL,  515,  and  cases  there 
cited;  Ills.  Terminal  R.  R.  Co.  v.  Thompson,  210  ibid.,  226; 
I.  C.  R.  R.  V.  Johnson,  221  ibid.,  42,  Laporte  v.  Wallace, 
89  111.  App.,  517;  L  C.  R.  R.  v.  Becker,  119  ibid.,  221. 

The  error  here  apparent  was  not  cured  by  any  other 
instruction  given. 

For  the  errors  indicated  the  judgment  of  the  Superior 
Court  is  reversed  and  the  cause  remanded  for  a  new  trial 
in  accord  with  the  views  here  expressed. 

Reversed  and  remanded. 


Jolin  Hohr  &  Sons  y.  Anton  Martewlez. 
Gen.  No.  1M36. 

1.  Master  and  sebvakt — when  doctrine  of  (usumed  risk  applies, 
A  servant  is  held  to  have  assumed  all  those  obvious  risks  which 
are  Incidental  to  his  regular  employment 

2.  Master  and  servant — when  former  need  not  give  umming  of 
danger.  A  master  Is  not  bound  at  his  peril  to  warn  his  servant 
of  a  danger  equally  obvious  to  both. 

3.  Instructions — when  must  not  omit  reference  to  issue.  An 
Instruction  which  directs  a  verdict  of  not  guilty  In  the  event  of 
finding  certain  facts  must  not  omit  Ingredients  essential  to  Justify 
the  rendition  of  such  a  verdict. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Ck>ok  County;  the  Hon.  Ben  M.  Smith,  Judge,  presiding. 
Heard  In  this  court  at  the  March  term,  1907.  Reversed  with  finding 
of  fact.    Opinion  filed  March  9,  1908. 

Statement  by  the  Court.  The  action  is  case  for  per- 
sonal injuries.  A  trial  in  the  Superior  Court  with  a  jury 
resulted  in  a  verdict  for  $10,000,  upon  which  the  court 
entered  a  judgment  after  overruling  motions  for  a  new 
trial  and  in  arrest  of  judgment. 

The  errors  assigned  and  argued  are  that  it  was  error  to 
refuse  the  peremptory  instruction  requested  to  be  given  to 
the  jury  to  find  a  verdict  for  defendant,  that  the  verdict 
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and  judgment  are  contrary  to  the  manifest  weight  of  the 
evidence,  and  that  the  court  erred  in  giving  certain  instruc- 
tions tendered  by  plaintiff  and  in  refusing  to  give  others 
tendered  by  defendant. 

The  parties  will  be  designated  in  this  opinion  as  in  the 
trial  court.  The  declaration  consists  of  three  coimts.  By 
the  first  count  plaintiff,  after  averring  that  he  had  worked 
for  defendant  at  the  time  of  the  accident  for  three  years, 
in  its  boiler  factory,  in  which  it  maintained  a  crane  with 
an  upright  part  20  feet  high,  from  which  there  was  ex- 
tended in  a  horizontal  direction,  at  the  height  of  about 
14  feet,  a  beam  or  arm  about  12  feet  long,  avers  that 
on  December  10,  1904,  he  was  ordered  by  defendant  to 
ascend  the  crane  to  the  height  of  the  beam  and  to  go  along 
said  beam  toward  its  further  end  for  the  purpose  of  ascer- 
taining the  length  of  a  pipe  which  was  to  be  put  in  position 
five  feet  above  the  beam,  where  it  moved  horizontally  about 
the  upright  of  the  crane.  It  is  then  alleged  that  there  was 
danger  attendant  upon  the  doing  of  that  work  because  when 
he  was  along  the  beam  outward  from  the  upright,  the  beam 
was  liable  to  move  in  a  horizontal  direction,  which  motion 
was  liable  to  precipitate  him  to  the  ground  below;  all  of 
which  defendant  knew  or  was  chargeable  with  knowing  in 
the  exercise  of  ordinary  care.  It  is  then  averred  that  plain- 
tiff neither  knew  nor  in  the  exercise  of  ordinary  care  could 
have  known  of  these  dangers,  and  that  therefore  it  was  the 
duty  of  the  defendant  to  show  him  the  dangers  encountered 
in  the  doing  of  the  work,  and  especially  the  danger  in 
proceeding  along  the  beam.  The  negligence  charged  against 
defendant  in  this  first  count  is  that  it  failed  and  omitted  to 
point  out  and  discover  to  the  plaintiff  the  fact  that  the  beam 
was  liable  to  move  horizontally  and  the  danger  attending 
such  motion,  and  failed  to  warn  plaintiff  that  there  was 
danger  attending  the  work  he  w^as  so  ordered  to  do.  That  by 
the  moving  of  the  beam  while  he  was  so  upon  it,  in  the 
exercise  of  due  care  for  his  safety,  he  fell  to  the  ground 
14  feet  below,  and  was  injured. 
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The  second  count,  after  the  inducement,  alleges  that  plain- 
tiff at  the  time  of  the  accident  was  a  helper  to  a  pipe  fitter, 
whose  orders  he  was  directed  by  defendant  to  obey ;  that  de- 
fendant either  knew  or  was  chargeable  with  knowing  that 
if  plaintiff  proceeded  upon  the  beam  outward  toward  its 
end,  there  was  danger  of  the  beam  moving  horizontally,  result- 
ing in  pitching  him  down  upon  the  ground  below,  of  which 
danger  plaintiff  was  unaware,  etc.  X^ligence  is  then 
charged  in  that  defendant  "negligently,  through  the  direc- 
tions of  said  pipe  fitter,  ordered  and  commanded  the  plain- 
tiff to  proceed  horizontally  upon  said  beam  toward  and  to 
the  outer  end  thereof* ;  that  while  he  was  obeying  the  order 
of  the  pipe  fitter,  in  the  exercise  of  due  care,  the  boam, 
without  his  fault,  moved  horizontally,  causing  him  to  fall  to 
the  ground. 

The  third  count  grounds  the  negligence  of  defendant  in 
not  providing  a  reasonably  safe  place  for  plaintiff  to  work, 
but  on  the  contrary  furnished  a  dangerous  place,  in  that 
the  beam,  being  unfastened  and  movable,  was  liable  to  move 
in  the  manner  before  alleged,  and  that  while  plaintiff  was 
moving  outward  upon  the  beam  he  could  not  be  in  a  safe 
position,  but  was  obliged  to  crawl  along  the  beam  upon  his 
hands  and  knees,  and  consequently  could  not  prevent  his 
falling  in  the  event  the  beam  moved  sideways;  that  such 
dangers  were  actually  known  or  might  have  boen  known  to 
defendant  if  it  had  exercised  reasonable  care;  tbat  such 
dangers  were  neither  obvious  nor  known  to  plaintiff,  and 
could  not  have  been  known  to  him  in  the  exercise  of  due 
diligence;  that  while  proceeding  along  the  beam  with  due 
care,  it  suddenly  moved,  causing  him  to  fall  off,  injuring 
him. 

To  this  declaration  defendant  pleaded  the  general  issue. 

Plaintiff  was  a  laborer  who  had  been  in  the  employ  of 
defendant  three  years  at  the  time  of  receiving  the  injuries 
to  recover  compensation  for  which  this  suit  was  brought. 
During  the  first  two  years  or  more  of  his  employment  he 
helped  the  man  who  punched  holes  in  iron  plates;  did  any- 
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thing  he  told  him  to  do.  He  testified  that  he  was  a  com- 
mon helper  to  most  everybody  in  the  shop.  Six  months 
before  the  time  of  the  accident  he  went  into  the  machinists' 
shop  to  work  as  a  helper.  He  helped  any  of  the  machinists 
who  called  for  his  assistance.  He  was  under  their  orders. 
On  the  morning  of  the  accident  he  was  working  with  Meyer, 
a  "pipe  fitter,"  with  whom  he  had  been  working  something 
less  than  a  month.  Meyer  testified  that  plaintiff  helped 
him  from  the  first  time  he,  Meyer,  went  into  the  machin- 
ists' shop ;  that  day  after  day  they  put  up  pipes  in  different 
parts  of  the  building.  The  master  mechanic,  one  Luedtke, 
directed  plaintiff  to  help  Meyer,  and  when  he  and  plaintiff 
worked  together  he  did  whatever  Meyer  told  him  to  do. 
Plaintiff  knew  of  the  crane  and  its  situation  during  all  the 
time  of  his  employment,  but  while  he  worked  as  a  punch 
press  helper  he  did  not  use  it.  After  quitting  as  punch 
press  helper  he  went  into  the  machine  shop,  where  was 
located  the  crane  from  the  beam  of  which  he  fell.  During 
the  six  months  prior  to  the  accident  he  worked  with  the 
crane  very  often,  nearly  every  day;  would  use  it  from  one 
to  ten  times  daily;  when  working  away  from  the  crane  did 
not  use  it.  Part  of  his  duties  were  to  carry  things  to  the 
machinists;  when  things  were  light  he  carried  them  by 
hand  or  put  them  on  a  truck;  when  heavy  he  used  the 
crane  for  that  purpose;  knew  how  to  work  the  crane  and 
its  method  of  operation ;  knew  the  way  the  crane  swung  when 
moved;  knew  that  the  beam  moved  easily.  When  he  used 
the  crane  would  puU  a  chain  so  that  it  would  catch,  and 
then  pull  the  chain  again  and  get  it  wherever  he  wanted  it. 
The  chain  was  attached  to  the  crane  more  or  less  in  the 
center.  The  beam  is  16  feet  from  the  ground  and  13% 
inches  wide  on  top.  The  day  before  the  accident  a  box 
was  fastened  on  the  platform  above  the  crane.  Meyer,  the 
pipe  fitter,  and  plaintiff  worked  on  the  box  before  it  was 
put  up;  they  put  an  elbow  or  connection  onto  the  box  so 
as  to  connect  it  with  a  pipe.  After  the  box  was  put  up 
Meyer  went  out  on  the  beam  and  put  some  tin  on  the  box ; 
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he  went  out  onto  the  beam  on  his  hands  and  knees,  got  hold 
of  the  box  and  stood  up;  he  went  out  that  way  so  that  he 
should  not  fall.  Meyer  wanted  a  couple  of  pieces  of  wire, 
and  plaintiff  got  them  for  him,  climbed  up  to  the  beam  on 
the  ladder,  from  which  he  handed  them  to  Meyer.  Meyer 
was  six  or  seven  feet  from  plaintiff  out  on  the  beam  when 
he  handed  him  the  wire.  Plaintiff,  the  morning  after  Meyer 
was  on  the  beam,  was  standing  on  the  floor  with  Meyer, 
when  Meyer  asked  him  to  go  up  on  the  beam  and  make  a 
measurement  to  ascertain  the  length  of  pipe  needed.  When 
he  got  up  to  the  beam  Meyer  went  up  the  ladder  after 
him.  Plaintiff  took  a  tape  line  with  him  to  make  the  meas- 
urements. When  he  was  out  on  the  beam  Meyer  was  sit- 
ting against  the  column  with  his  hand  on  the  crane  holding 
one  end  of  the  tape  line.  Plaintiff  got  the  tape  line  up  to 
the  elbow  with  his  hands,  when  the  crane  turned,  how  he 
does  not  know,  and  he  fell  off  the  beam  to  the  floor  below. 
Plaintiff  was  asked  this  question : 

"Q.  Before  you  fell  did  you  move  the  crane  yourself  at 
all  ?"  He  answered :  "I  could  not  move  it ;  I  did  not  go  up 
there  with  the  intention  of  falling  down." 

He  further  testified  that  he  did  not  hear  Meyer  say  any- 
thing to  him  about  the  crane  being  moved,  nor  could  he  tell 
how  long  he  was  on  the  crane  before  he  fell.  That  he  was 
not  on  the  beam  at  any  time  before  the  day  he  fell  from  it. 
On  cross-examination  plaintiff  was  asked:  "Q.  Did  you 
move  the  crane  when  you  went  up  or  after  you  got  up?" 
to  which  he  replied,  "Why  should  I  move  the  crane? 
So  as  to  fall  down  ?" 

Meyer  testified  that  the  crane  arm  with  reference  to  the 
union  (the  place  where  the  measurements  were  to  be  made) 
was  about  six  inches;  that  would  be  twelve  inches  away 
from  the  union;  with  the  plaintiff  sitting  on  the  beam,  or 
a  man  the  size  of  the  plaintiff  sitting  on  the  beam  as  the 
b3am  was  located  at  that  time,  if  he  was  sitting  at  the  end 
of  the  crane,  that  is,  about  fourteen  inches  away  from  the 
end  of  the  crane,  he  would  strike  the  pan  with  his  head. 

12 
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"I  mean,  as  he  sat  there  his  head  would  touch  the  pan." 
As  the  crane  was  actually  standing  there  at  this  time  and 
at  the  point  where  the  plaintiff  would  have  to  make  the 
measurement,  where  he  was,  it  was  not  necessary  for  him 
to  stand  on  his  feet  to  reach  this  joint  or  union.  As  the 
crane  stood  there  at  this  time  the  plaintiff  could  have  sat 
on  the  crane  there  and  reached  the  joint  or  union.  Plaintiff 
pushed  the  crane  on  the  first  movement  as  far  as  it  went  to 
the  bull  riveting  machine ;  that  would  be  about  a  foot ;  then 
he  turned  right  around  and  facing  north  he  pushed  the 
crane  south  and  fell  down.  I  did  not  move  the  crane  while 
he  was  out  there.  I  have  no  way  of  moving  it.  On  cross- 
examination  this  same  witness  testified  to  the  effect  that  the 
post  never  moves  and  the  ladder  never  moves.  The  arm — 
beam — is  fastened  into  the  post  with  a  pin  holding  it  on  top ; 
there  is  a  bracket  with  a  hole  drilled  to  a  certain  size,  and 
that  pin  goes  in  there,  and  also  down  below  is  a  bracket, 
one  on  top  and  one  on  the  bottom,  where  the  brace  is. 
**When  I  went  up  there  I  climbed  out  on  my  hands  and 
knees,  and  when  I  got  clear  to  the  end  I  sat  down  on  the 
crane  and  located  where  it  was,  about,  by  looking.  I  didn't 
measure.  I  didn't  reach  up  above,  didn't  have  to  that  day ; 
and  after  I  located  by  looking  I  crawled  back  on  the  arm 
of  the  crane  and  went  down  to  the  ground  where  Martewicz 


Calhoun,  Ltfoed  &  Shbean,  for  appellant;  Eobee-t  J. 
Slateb,  of  counsel. 

Cyrus  J.  Wood  and  Stephen  Janowicz,  for  appellee. 

Me.  Presiding  Justice  IIoldom  delivered  the  opinion 
of  the  court. 

There  is  neither  evidence  nor  contention  that  the  crane, 
its  arm  or  beam,  from  which  plaintiff  fell,  or  any  of  its 
mechanism,  was  out  of  repair,  improperly  or  unsafely  con- 
structed, or  that  it  was  not  adapted  to  the  purposes  for  which 
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it  was  used,  or  that  there  was  anything  unsafe  about  it  or 
its  operation  when  used  and  operated  with  ordinary  cara. 
It  was  not  a  complicated  piece  of  mechanism.  Its  method 
and  manner  of  operation  were  known  to  plaintiff,  who  was 
admittedly  familiar  with  the  crane,  its  appendages,  uses  and 
operations.  The  attitude  of  counsel  for  plaintiff  and  their 
argument  in  support  of  it  narrows  materially  the  scope  of 
our  discussion  in  reaching  a  conclusion  and  decision  of  the 
case. 

Counsel  for  plaintiff  say  on  page  15  of  their  brief,  '^With 
regard  to  the  res  ipsa  loquitur  doctrine  and  the  cases  cited 
on  that  subject  by  opposing  counsel,  we  are  unable  to  see 
their  relevancy.  This  is  not  a  res  ipsa  loquitur  case.  It  is 
an  'order'  case.  The  plaintiff  was  doing  what  he  was  told 
to  do  by  his  'boss.' " 

Plaintiff  was  a  laborer,  styled  a  helper,  in  defendant's 
shop.  His  employment  extended  over  a  period  of  three 
years.  In  whatever  department  he  worked,  he  was  working 
under  the  order  of  the  several  mechanics  to  whom  he  was  a 
helper.  At  the  time  of  the  accident,  and  for  a  little  time 
previous  to  it,  he  had  been  helping  the  pipe  fitter,  Meyer, 
who  in  giving  him  orders  about  his  work  was  a^  such  times 
his  "boss,"  as  that  word  is  generally  understood  in  the 
vernacular  of  this  country,  and  in  giving  of  such  orders 
Meyer  stood  as  the  representative  of  defendant  Counsel 
argue  that  "if  appellant  put  an  incompetent  man  in  a  place 
of  authority  it  must  bear  the  consequences  of  its  acts  and 
his  acts.  If  Meyer  was  negligent,  it  is  negligence  for  which 
appellant  is  responsible."  We  find  no  support  for  this  con- 
tention in  the  testimony,  or  anything  that  will  justify  the 
indulgence  of  an  inference  that  Meyer  was  either  incom- 
petent or  negligent.  In  fact  the  testimony  is  strongly 
susceptible  to  the  very  opposite  interpretation.  He  was,  so 
far  as  the  evidence  shows,  a  competent  workman,  and  in 
his  order  to  plaintiff  to  go  upon  the  beam  with  the  tape  line, 
was  not  guilty  of  negligence.  Neither  is  there  any  evidence 
in  the  record  that  Meyer  did  any  act,  or  gave  any  order  for 
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the  doing  of  any  act  which  caused  the  beam  to  move,  which 
movement  resulted  in  plaintiffs  falling.  Nor  was  the  mov- 
ing of  the  beam  caused  by  the  action  of  any  other  employee 
of  defendant,  so  far  as  the  record  discloses.  From  the  evi- 
dence of  Meyer  it  would  seem  that  the  moving  of  the  beam 
was  attributable  to  an  act  of  plaintiff  himself.  He  testified : 
Plaintiff  pushed  the  crane  on  that  first  movement  as  far  as 
it  went  to  the  bull  riveting  machine;  that  would  be  about 
a  foot;  then  he  turned  right  around  and  facing  north  he 
pushed  the  crane  south  and  fell  down.  At  the  time  plaintiff 
fell  he  was  standing  on  the  beam.  Meyer  testified  that  it 
was  not  necessary  for  him  to  stand  on  his  feet  to  reach  the 
joint  or  union  from  which  the  measurements  were  to  be 
taken.  As  the  crane  stood  plaintiff  could  have  reached  the 
joint  while  sitting  on  the  beam.  Nowhere  in  the  record 
are  these  facts  rcffuted.  The  indisputable  evidence  is  to 
the  purport  that  plaintiff  was  well-informed  about  the  work- 
ing of  the  crane.  It  does  not  appear  that  Meyer  had  any 
information  of  any  material  character  in  relation  to  it  and 
its  working  not  possessed  by  plaintiff.  Plaintiff  had  worked 
with  it  himself  numerous  times ;  he  had  observed  its  opera- 
tion by  othqys;  he  had  seen  Meyer  and  the  "sailors"  work 
on  the  beam  before  the  day  of  the  accident.  There  is  naught 
that  w^e  can  find  in  the  evidence  leading  us  to  the  conclusion 
that  the  order  given  by  Meyer  to  the  plaintiff  to  work  upon 
the  beam  was  extraordinary  or  fraught  with  dangers  un- 
known to  plaintiff,  within  the  knowledge  of  Meyer,  or  that 
he  was  chargeable  with  knowing  in  the  exercise  of  reasonable 
care.  It  also  is  quite  clear  from  the  evidence  that  the  crane 
was  simple  in  the  method  of  its  operation,  and  that  such 
method  was  obvious  to  any  unskilled  laborer  brought  in  con- 
stant contact  with  it,  as  plaintiff  undeniably  was.  There  was 
no  suggestion  of  danger  in  plaintiff's  going  to  work  upon  the 
beam  by  himself  or  with  anyone  else.  From  the  nature  of 
his  employment  and  the  work  he  was  constantly  engaged 
in  doing,  this  work  was  an  incident  of  his  employment  and 
a  part  of  his  regular  work.  He  entered  upon  it  without 
protest  or  suggestion  of  danger,  which,  if  any  there  was,  he 
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must  be  assumed  to  have  had  knowledge  of,  and  therefrom 
to  have  assumed  the  risk  attendant  upon  doing  the  work. 
Meyer,  in  these  circumstances,  was  not  required  to  warn 
plaintiff  of  danger  as  obvious  to  him  as  to  Meyer.  We  think 
the  duty  of  defendant,  under  the  facts  in  evidence,  circum- 
scribed by  the  doctrine  laid  down  in  section  237,  Labatt  on 
Master  and  Servant:  "The  absence  of  any  obligation  to 
instruct  a  servant  who  is  proved  by  direct  evidence  actu- 
ally to  have  had  as  complete  knowledge  of  the  danger  and 
of  the  appropriate  means  of  avoiding  it  as  the  master  could 
have  imparted  to  him,  is  too  obvious  to  admit  of  controversy. 
Manifestly  it  cannot  be  *the  duty  of  the  master  to  admonish 
the  servant  to  be  careful,  when  the  servant  well  knows  his 
danger  and  the  importance  of  using  care  to  avoid  it.  It  is 
the  duty  of  the  servant  to  exercise  care  proportionate  to  the 
danger  of  his  situation  as  he  understands  it,  and  if  he  fails 
to  do  so,  the  fault  is  his,  and  not  his  master's.' "  Call  v. 
Chicago  &  No.  E.  R,  71  Wis.,  114;  M.  &  O.  R  Co.  v.  Val- 
lowe,  214  111.,  127. 

This  court  said  in  C.  &  A.  R.  Co.  v.  Pettigrew,  82  111. 
App.,  33:  "It  is  the  settled  and  elementary  law  that  it  is 
unnecessary  that  a  servant  should  be  warned  of  every  pos- 
sible manner  in  which  injury  may  occur  to  him,  or  of  risks 
that  are  as  obvious  to  him  as  to  the  master.  The  master  is 
not  required  to  point  out  dangers  which  are  as  readily  dis- 
cernible by  the  servant  himself  by  the  use  of  ordinary  care, 
with  such  knowledge,  experience  and  judgment  as  the  servant 
actually  possesses,  or  as  the  master  is  justified  in  believing 
him  to  possess."  Reynolds  v.  Grace,  115  ibid.,  473 ;  E.,  J. 
&  E.  Ry.  V.  Myers,  226  111.,  358;  C.  &  E.  I.  R.  R.  v. 
Heerey,  203  ibid,,  493 ;  McCormick  H.  M.  Co.  v.  Zakzewski, 
220  ibid.,  522. 

The  master  is  not  liable  to  the  servant  for  injuries  sus- 
tained in  hazardous  employment.  The  liability  of  the  mas- 
ter depends  entirely  upon  the  nature  of  the  employment  of 
the  servant  and  the  work  he  has  employed  his  servant  to  do. 
If  the  master  puts  the  servant  to  work  at  any  unaccustomed 
task,  which  is  attended  with  more  dangers  than  the  work  he 
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was  employed  to  do,  and  fails  to  inform  such  servant  of  the 
dangers  to  be  encountered  and  the  perils  to  be  met,  and  the 
way  to  avoid  the  injury,  then  the  master  is  liable  to  such 
servant  in  the  event  of  his  being  injured.  But  this  is  not 
the  rule  or  doctrine  to  be  applied  in  all  cases  regardless  of 
the  known  dangers  and  hazards  to  be  met,  arising  from  the 
very  nature  of  the  employment.  Men  employed  to  work 
in  and  about  highly  explosive  substances  assume  the  risk 
of  the  perils  encountered,  so  obvious  to  all,  unless  an  injury 
be  suffered  directly  traceable  to  some  act  of  negligence  of 
the  master,  either  of  omission  or  commission,  proximately 
causing  the  injury.  Persons  thus  engaged  and  others  in 
like  perilous  employment  do  all  their  work  under  orders; 
yet  that  of  itself  does  not  make  the  master  liable  for  every 
accident  attendant  upon  the  execution  of  such  orders.  The 
risks  naturally  to  be  encountered  and  consequently  to  be 
expected  by  workmen  in  such  employment  the  law  holds  to 
be  assumed  upon  taking  and  entering  upon  such  employ- 
ment. We  do  not  think  that  Springfield  Consolidated  Boiler 
Co.  V.  Parks,  222  111.,  355,  when  considered  in  the  light  of 
the  facts  to  which  the  reasoning  of  the  court  and  the  law 
was  applied  in  that  case,  is  in  conflict  with  the  doctrine 
here  announced.  The  cases  which  hold  the  employer  liable 
where  the  workman  acts  under  an  order  in  doing  the  work 
at  which  he  was  injured,  contain  some  of  these  elements. 
That  the  employer  was  first  guilty  of  negligence  in  respect 
to  appliances,  places  to  work,  or  in  failing  to  warn  of  dan- 
gers unknown  to  the  workman,  or  where  the  order  is  given 
to  do  work  more  hazardous  than  that  which  he  was  employed 
to  do  and  out  of  the  line  of  his  employment,  or  where  the 
order  being  peremptorily  given,  for  immediate  action,  al- 
lowed the  workman  no  time  to  weigh  the  probable  result  to 
him  in  obeying,  where  the  necessity  for  immediate  action  is 
so  urgent  that  prompt  obedience  necessitates  reliance  for 
safety  upon  the  assumed  knowledge  of  the  party  giving  the 
order  that  it  can  be  safely  done.  None  of  these  conditions 
enter  as  elements  in  either  the  giving  or  execution  of  the 
order  which  resulted  in  plaintiff's  injuries.     We  cannot  co- 
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incide  with  the  somewhat  novel  argument  of  counsel  for 
defendant  that  the  doctrine  promulgated  in  the  case  of  Wells 
V.  Kapaczynski,  218  111.,  149,  is  not  the  law  of  this  forum 
because  three  judges,  now  members  of  the  Supreme  Court, 
joined  in  a  dissenting  opinion  upon  differing  legal  theories, 
the  majority  members  of  the  court  joining  in  the  deciding 
opinion  being  no  longer  upon  the  bench  of  that  tribunal,  and 
that  therefore  the  dissenting  opinion  becomes  the  law  of  the 
forum.  In  the  first  place,  the  deciding  opinion  is  the  law 
of  the  court  until  expressly  overruled  in  a  case  subsequently 
decided  by  the  court,  and  until  then  it  is  binding  on  all  the 
courts  of  the  State,  Secondly,  it  would  be  an  unheard-of 
method  to  adopt,  to  make  a  new  legal  precedent  upon  the 
unwarranted  assumption  that  the  learned  judges  who  have 
succeeded  to  the  places  vacated  by  their  predecessors  are  sure 
to  agree  with  the  views  of  the  dissenting  opinion,  rather 
than  to  concur  in  the  doctrine  of  the  deciding  opinion. 
Law  is  not  culled  from  the  realm  of  speculation;  it  rests 
for  its  authority  upon  much  more  tangible  and  firmly  fixed 
principles. 

We  do  not,  however,  regard  the  Wells  case  as  being  in 
conflict  with  the  rule  announced  in  this  opinion.  All  the 
court  there  did  was  to  hold  that  the  findings  of  fact  by 
this  court  were  not  subject  to  further  review  in  the  Supreme 
Court,  and  were  binding  upon  it.  This  court  having  foimd 
as  an  ultimate  fact  that  the  defendant  negligently  ordered 
the  plaintiff  to  perform  certain  work,  in  obeying  which 
plaintiff  was  injured,  and  plaintiff  being  without  fault,  the 
Supreme  Court  held  that  the  doctrine  of  assumed  risk  had 
no  application.  In  what  the  negligence  of  the  defendant 
in  the  Wells  case  consisted  is  immaterial.  It  may  have,  for 
aught  the  Supreme  Court  could  search  to  find  to  the  con- 
trary, have  rested  in  a  hurry  order  obeyed  necessarily  with- 
out deliberation  on  the  part  of  the  workman.  In  such  a 
case  the  doctrine  of  assumed  risk  could  not  be  successfully 
invoked  as  a  defense;  it  would  have  no  application.  The 
ultimate  fact  in  the  Wells  case  being  contrary  to  the  ulti- 
mate fact  here  found,  neither  its  reasoning  nor  doctrine  ia 
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pertinent  to  this  decision.  Neither  do  we  regard  the  case 
of  E.,  J.  &  E.  Ry.  Co.  v.  Myers,  226  111.,  358,  as  being  in 
conflict  with  the  Wells  case.  Both  cases  are  entirely  vari- 
ant in  all  their  controlling  facts,  necessitating  the  application 
of  different  legal  principles  to  each  case,  which,  when  fairly 
analyzed  and  distinguished,  will  not  be  found  to  be  either 
in  conflict  or  contradiction  to  each  other.  We  think  the 
verdict  and  the  judgment  thereon  are  clearly  contrary  to 
the  manifest  weight  and  probative  force  of  the  evidence,  as 
the  evidence  fails  to  sustain  the  charge  that  the  order  given 
was  negligent  or  the  work  to  be  performed  extra  hazardous^ 
or  that  the  order  given  was  a  hurry  or  a  peremptory  one,  out 
of  the  line  of  his  employment.  In  this  condition  of  the 
evidence  a  question  of  law  was  raised  by  the  motion  of  the 
defendant  to  instruct  the  jury  to  find  a  verdict  in  its  favor. 
If  this  evidence,  with  all  the  inferences  which  could  reason- 
ably be  indulged,  was  clearly  insufficient  to  sustain  the  charge 
of  negligence  alleged  against  defendant  in  any  count  of  the 
declaration,  it  was  the  duty  of  the  court  to  allow  the  motion 
and  instruct  the  jury  as  requested.  The  peremptory  instruc- 
tion asked  by  defendant  at  the  close  of  all  the  proofs  should 
have  been  given. 

Instruction  A  given  by  the  court  at  the  instance  of  plain- 
tiff was  erroneous  in  failing  to  inform  the  jury  that  if  the 
order  given  to  plaintiff  was  to  do  work  which  he  ordinarily 
did  and  was  employed  to  do,  then  he  assumed  the  risk  and 
could  not  recover.  The  instruction  was  misleading  and  au- 
thorized a  verdict  on  the  doctrine  of  the  liability  of  the 
defendant  to  compensate  plaintiff  for  injuries  sustained  while 
working  in  a  dangerous  place,  regardless  of  the  fact,  if  it 
was  a  fact,  that  plaintiff  hired  himself  to  work  in  a  place 
fraught  with  danger,  and  that  he  thereby  assumed  the  risks 
obvious  to  him  in  the  exercise  of  due  care.  Ills.  Iron  & 
Metal  Co.  v.  Weber,  196  111.,  526. 

The  court  properly  refused  to  give  instructions  17,  18 
and  19,  proffered  by  defendant.  They  omit  ingredients 
essential  to  justify  the  jury  in  rendering  a  verdict  of  not 
guilty,  and  furthermore  the  jury,  by  the  instructions  given 
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at  defendant's  request,  were  fairly  instructed  upon  the  the- 
ories defectively  set  forth  in  defendant's  instructions  re- 
fused. 

For  the  errors  indicated  the  judgment  of  the  Superior 
Court  is  reversed  with  a  finding  of  fact- 

Reversed  with  finding  of  fact. 


Peter  Glynn  v.  Mary  Glynn. 
Gen.  Ko.  18,647. 

1.  Sepakatb  maintenance — when  right  to  relief  not  harred  by 
laches.  Held,  under  the  evidence  In  this  case,  that  a  delay  of 
thirty-two  years  In  seeking  separate  maintenance  after  the  right 
thereto  had  accrued,  did  not  constitute  such  laches  as  would  bar  the 
granting  of  the  relief  sought. 

2.  Sepabate  maintenance — what  does  not  har  right  to  relief. 
The  Statute  of  Limitations  does  not  run  against  the  liability  of  the 
husband  to  support  his  wife  and  therefore  does  not  operate  to  bar 
the  right  to  relief  by  separate  maintenance. 

3.  Separate  maintenance — how  award  of  aUmony  determined. 
The  amount  of  the  allowance  to  be  awarded  in  an  action  for  sepa- 
rate maintenance  rests  largely  in  the  discretion  of  the  chancellor 
and  the  allowance  made  by  him  will  not  be  disturbed  where  the 
Appellate  Court  cannot  say  from  the  briefs  that  the  limit  of  such 
discretion  has  been  exceeded. 

4.  Separate  maintenance — when  allowance  of  solicitor' a  fees  im- 
proper. Judicial  notice  will  not  be  taken  of  the  value  or  extent 
of  legal  services  rendered  In  cases  where  an  allowance  therefor  is 
permitted  by  statute,  and  an  allowance  for  solicitor's  fees  made 
in  a  separate  maintenance  proceeding  which  is  not  supported  by  any 
evidence  in  the  record  will  be  set  aside  on  review. 

Separate  maintenance.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Wiixard  M.  McEwen,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1907.  Affirmed.  Opinion  filed 
March  9,  1908. 

EDMuin>  S.  CtJMMiKGS,  fof  appellant. 

Fkedbbick  Peake  and  Eobebt  I.  Gregg,  for  appellee. 
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Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  decree  for  separate  maintenance, 
in  which  fifty  dollars  a  month  was  allowed  for  support  of 
appellee  and  two  hundred  dollars  for  her  solicitor's  fees. 

It  is  assigned  for  error  and  argued  that  the  decree  is  con- 
trary to  the  weight  of  the  evidence,  in  that  it  does  not  sustain 
the  findings  of  the  decree  that  plaintiff  was  living  separate 
and  apart  from  appellant  at  the  time  of  the  filing  of  the 
bill  without  her  fault;  also  that  appellee  is  guilty  of  such 
laches  in  waiting  thirty-two  years  from  the  alleged  desertion 
before  instituting  her  action,  as  to  bar  her  cause  of  action ; 
that  the  allowance  is  unreasonable  and  excessive,  and  that 
there  is  no  evidence  in  the  record  supporting  the  allowance 
for  solicitor's  fees. 

The  parties  were  married  in  January,  1866,  and  lived 
in  the  marital  relation  until  June,  1874,  when  appellant 
deserted  his  family,  at  the  time  consisting  of  his  wife  and 
two  children.  During  the  eight  years  of  their  cohabitation 
six  children  were  bom  to  the  Glynns,  four  of  whom  had 
passed  from  earth  at  the  time  of  their  separation.  Since 
such  desertion  Glynn  has  failed  to  make  any  provision  for 
the  care  or  support  of  either  his  wife  or  children,  except  as 
hereinafter  mentioned  as  to  the  children. 

The  bill  charges  that  Glynn,  during  the  time  he  lived  with 
his  wife,  was  cruel  to  her,  struck  her  several  times,  knocking 
her  down  and  blackening  her  eyes,  and  that  he  was  also 
addicted  to  excessive  indulgence  in  intoxicating  liquors.  It 
is  further  charged  that  appellee  is  without  property  or  means 
of  support  save  the  equity  in  two  lots  in  Denver,  of  value 
not  to  exceed  $500,  and  for  the  past  fourteen  years  has  been 
supported  by  her  married  daughter;  that  she  is  over  sixty- 
five  years  of  age,  decrepit,  and  unable  to  work  and  earn  her 
livelihood. 

Appellant  admits  the  marriage  and  the  birth  of  six  chil- 
dren, but  denies  the  desertion  charged,  or  that  appellee  is  liv- 
ing separate  and  apart  from  her  without  her  fault,  and  while 
admitting  that  the  parties  separated  in  June,  1874,  avers 
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that  such  separation  was  brought  about  by  the  desertion  of 
appellee;  that  during  the  thirty-two  years  of  desertion  ap- 
pellant never  heard  of  appellee  until  the  filing  of  the  bill; 
denies  that  he  possesses  any  property  other  than  an  interest 
in  the  estate  of  Catherine  Healy,  deceased,  valued  at  about 
$3,000 ;  avers  that  he  is  sixty-nine  years  old,  has  a  lame  leg, 
and  is  unable  to  earn  more  than  a  living  for  himself  by 
reason  of  his  advanced  age  and  infirmities. 

The  evidence  was  contradictory,  but  developed  that  for 
several  years  before  the  separation  the  relations  of  the  parti  ?s 
were  strained,  and  that  quarrels  and  disagreements  over 
domestic  matters  were  of  frequent  occurrence.  However,  the 
crucial  question  as  to  who  was  the  deserter  of  the  other  rests 
in  the  solution  of  the  conflicting  stories  of  the  parties.  On 
the  wife's  part  it  appears  that  after  a  quarrel  Glynn  left  his 
home  and  never  returned,  and  on  his  part  that  he  went  to 
the  Wesley  Hospital,  suffering  from  rheumatism,  and  upon 
his  return  to  the  home  he  left,  found  it  deserted.  After  the 
long  lapse  of  years  between  the  separation  of  the  parties  and 
the  trial,  it  may  well  be  that  the  memories  of  the  parties  had 
become  somewhat  dimmed  as  to  the  events  causing  the  part- 
ing of  the  ways  between  them,  yet  a  woman  would  be  more 
apt  to  have  deeply  engraven  upon  the  tablets  of  her  memory 
the  incidents  and  events  constituting  the  tragedy  in  hrr 
career,  which  set  her  adrift  upon  the  world,  to  care,  unaided 
by  her  husband,  for  herself  and  her  children,  than  would 
the  husband,  who  shifted  all  his  matrimonial  responsibilities 
and  duties  upon  his  wife.  His  refraining  from  attempting 
to  have  the  marriage  bond  dissolved  by  an  application  to  the 
courts  for  a  divorce  on  the  ground  of  desertion,  may  be 
reasonably  inferable  to  his  consciousness  of  the  fact  that  he, 
and  not  his  wife,  was  the  guilty  party  in  their  separation. 
His  contradictory  statements  in  relation  to  his  being  in  the 
hospital  at  all,  and  his  failure  during  all  these  yeara  to 
make  any  attempt  to  get  his  family  together  again,  his  cal- 
lousness as  to  their  condition,  his  failure  to  contribute  to 
their  support,  and  his  studied  attempt  to  conceal  his  property 
and  prevent' its  being  made  liable  to  contribute  to  the  support 
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of  his  wife,  may, — as  they  undoubtedly  did, — have  caused 
the  chancellor  to  give  but  little  credence  to  his  testimony. 

We  think  the  greater  weight  of  the  evidence  establishes 
that  appellant  in  June,  1874,  wilfully  and  without  just 
cause,  deserted  appellee  and  their  children,  and  that  appellee 
has  ever  since  lived  separate  and  apart  from  appellant  with- 
out her  fault.  We  do  not  doubt  but  that  during  most  of  the 
time  since  June,  1874,  either  'party  could  have  found  the 
other  with  a  little  effort.  Appellee  removed  to  Denver,  Col- 
orado, three  years  after  her  desertion,  where  she  had  a  sister 
living,  and  appellant  has  been  in  Chicago  all  the  time.  This 
is  partly  borne  out  by  the  admitted  fact  that  appellant  for 
about  three  years  maintained  his  daughter  Mary  at  the  Wash- 
ington Heights  convent.  She  came  from  her  mother  at 
Denver  to  go  to  the  convent,  and  at  the  time  she  quit  the 
school  and  returned  to  Denver  more  than  twelve  years  had 
passed  since  the  father  and  mother  had  ceased  to  live  to- 
'  gether.  The  daughter  Anna  visited  her  father  and  was 
maintained  by  him  for  several  months  eight  years  before  the 
bill  was  filed.  Yet  appellant  during  none  of  the  time  made 
any  provision  for  his  wife,  or  attempted  to  bring  about  a 
resumption  of  their  marital  relations. 

That  appellee  has  been  lax  in  not  asserting  her  rights  until 
the  lapse  of  thirty-two  years,  which,  in  some  circumstances, 
might  be  sufficient  to  bar  her  from  obtaining  the  relief 
sought,  cannot  be  denied.  However,  her  right  to  relief  must 
rest  in  facts  sufficiently  convincing  to  overcome  the  laches 
thus  clearly  imputable  to  her.  Appellant  was  not  in  any 
business  during  these  thirty-two  years  which  indicated  that 
he  was  possessed  of  any  means ;  repeated  letters  to  him  failed 
of  response;  a  telegram  telling  him  of  the  death  of  his 
daughter  Mary  remain  unnoticed.  Mrs.  Glynn  excuses  her- 
self from  sooner  asserting  her  right  to  a  separate  maintenance 
by  saying,  in  her  testimony,  "I  didn't  know  what  he  was 
doing,  so  I  tried  all  I  could  to  take  care  of  myself  and  chil- 
dren. Mr.  Glynn  never  put  a  dollar  in  property,  and  what 
was  the  use  of  trying  to  make  him  support  me  ?  He  had  the 
money  in  his  pocket,  and  I  couldn't  get  at  it."     When  she 
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discovered  he  had  property  under  the  Healy  will,  which 
could  be  reached,  she  at  once  asserted  her  right  to  compel 
her  husband  to  support  her.  In  the  meantime,  while  sick 
in  body,  appellee,  when  no  longer  able  to  work,  was  sup- 
ported by  her  only  surviving  child,  Anna  Corsepius.  Ap- 
pellant told  his  daughter  Anna  that  he  had  money,  but  did 
not  want  her  mother  to  have  any  of  it.  On  the  witness 
stand  he  testified  that  he  had  been  buying  and  selling  horses 
on  commission  and  on  his  own  account,  and  "made  money 
and  lots  of  it,"  yet  he  refused  to  tell  what  he  had  done  with 
his  money.  While  he  could  not  secrete  or  hide  his  interest 
in  the  Healy  real  estate,  yet  he  was  obstinate  in  testifying 
about  the  value  of  his  interest  in  it  and  minimized  its  value 
as  best  he  was  able.  He  admits  he  had  money  in  a  safe 
deposit  box,  but  claims  that  it  was  not  his.  Yet  he  fails 
to  disclose  the  person  to  whom  the  money  belonged.  In  his 
testimony  he  says  he  is  not  a  "spender"  or  a  "drinking  man" ; 
yet  having  made  money,  as  he  tells  us  he  did,  he  fails  to 
account  for  his  lack  of  possession  of  any  at  the  time  of  the 
hearing. 

We  think  the  facts  recited  sufficiently  potent  to  exculpate 
appellee  from  laches.  An  earlier  appeal  to  the  courts  would 
evidently  have  been  barren  of  financial  aid. 

Appellant  has  escaped  the  performance  of  the  duty  cast 
upon  him  by  the  law  and  good  morals  for  thirty-two  years, 
and  from  his  whole  testimony,  with  the  reasonable  inferences 
to  be  drawn  from  it,  the  chancellor  was  justified  in  fixing 
the  allowance  at  the  amount  which  he  did.  If  it  is  too  high 
and  disproportionate  to  the  wealth  of  appellant,  the  fault 
is  his  own,  chargeable  to  his  secretiveness  and  lack  of  frank- 
ness as  a  witness,  and  his  apparent  evasion  in  failing  to 
honestly  disclose  his  financial  condition. 

The  amount  of  such  an  allowance  rests  largely  in  the  dis- 
cretion of  the  chancellor,  and  as  we  cannot  say  from  the 
proofs  that  the  limit  of  such  discretion  has  been  exceeded,  we 
do  not  feel  authorized  to  disturb  it.  Johnson  v.  Johnson, 
125  111.,  510;  Harris  v.  Harris,  109  111.  App.,  148;  Porter 
y.  Porter,  162  111.,  398. 
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We  think  appellee  has  exculpated  herself  from  the  doc- 
trine of  laches  as  applied  to  her  long  continued  failure  to 
call  upon  the  courts  to  compel  her  husband  to  support  her. 
The  effort  would  have  been  fruitless  until  the  baquest  under 
the  Ilealy  will  became  operative.  Diligence,  when  diligence 
could  be  made  effective,  was  exercised.  When  appellant  could 
be  proved  to  possess  property,  the  action  was  immediately 
started  to  subject  that  property  to  her  claim  for  support. 
The  laches  has  been  excused. 

There  is  no  Statute  of  Limitations  which  runs  against  the 
liability  of  the  husband  to  support  his  wife.  Desertion  and 
neglect,  however  long  continued,  will  not,  in  a  proper  case, 
relieve  from  the  responsibility  cast  upon  the  husband  by 
law  to  maintain  and  support  his  wife  while  the  marital  rela- 
tion continues,  and,  as  said  in  Carr  v.  Carr,  33  If.  E.  Eep., 
805,  '^If  the  plaintiff  has  by  some  means  eked  out  an 
existence  in  the  past,  she  cannot  compel  the  defendant  to 
compensate  her  for  the  cost.  *  *  *  The  effort  here  is 
to  obtain  nourishment  and  means  of  sustenance  for  the  pres- 
ent and  future."  So  in  this  case  it  is  the  present  and  future 
support  that  is  provided  for  by  the  decree,  and  not  compen- 
sation for  the  cost  of  support  in  the  past.  Directors  of  the 
Poor  V.  Mercer,  6  Pa.  L.  J.  R.,  75. 

Appellee  in  her  old  age  and  infirmity,  unable  as  she  now 
is,  further  to  support  herself,  is  entitled  to  a  separate  main- 
tenance from  her  husband,  in  accord  with  her  necessities  and 
his  ability  to  provide.  There  is  no  proof  in  this  record 
justifying  the  conclusion  that  appellee  either  sanctioned  the 
desertion  of  appellant  in  the  first  instance,  or  has  since 
acquiesced  in  it.  She  was  as  helpless  to  prevent  the  deser- 
tion as  she  has  since  been  to  bring  about  a  reconciliation,  and 
just  as  powerless  to  earlier  compel  him  to  pay  support  money. 
The  authorities  cited  by  counsel  for  appellant  on  this  point 
have  no  application  to  the  facts  found  in  the  record. 

There  is  an  entire  lack  of  evidence  to  support  the  allow- 
ance of  solicitor's  fees.  Under  well-settled  legal  principles 
the  decree  a?  to  such  allowance  cannot  be  sustained.  The 
court  cannot  take  judicial  notice  of  either  the  value  or  extent 


Chicago — ^Fibst  Ddstbict — ^A.  D.  1908.       191 

■  ♦ 

Glynn  v.  Glynn. 

of  l^al  services  rendered  in  cases  where  an  a^owance  tberef or 
is  permitted  by  the  statute.  We  must  look  to  the  record  for 
evidence  to  sustain  it^  and  if  none  is  found^  the  decree  as  to 
such  allowance  is  erroneous. 

In  Metheny  v.  Bohn^  164  IlL,  495,  the  rule  is  announced 
that  no  allowance  for  solicitor's  fees  can  be  sustained  where 
the  record  fails  to  disclose  the  service  performed  by  the 
solicitor  and  the  value  thereof,  and  it  must  appear  that  the 
fee  is  a  usual  and  customary  fee  in  like  cases.  On  this 
subject  the  court  say,  in  Reynolds  v.  McMillan,  63  111.,  46 : 
"In  fixing  the  amount  of  a  reasonable  fee  the  examination 
should  be  directed  to  what  is  customary  for  such  legal  serv- 
ices where  contracts  have  been  made  with  persons  competent 
to  contract,  and  not  what  is  reasonable,  just  and  proper  for 
the  solicitor  in  the  particular  case.  The  inquiry  should  be 
not  what  an  attorney  thinks  is  reasonable,  but  what  is  the 
usual  charge." 

The  court  say  in  Metheny  v.  Bohn,  supra,  concerning  that 
which  is  essential  for  the  consideration  of  a  court  of  review 
on  such  allowances,  "When  the  question  is  considered  in  an 
appellate  court,  although  it  is  one  about  which  the  court  is 
well  qualified  to  form  an  opinion,  and  upon  which  it  wnll 
exercise  an  independent  judgment,  the  evidence  is  necessary 
to  a  proper  review  of  the  allowance,  for  the  purpose  of 
showing  what  the  ordinary  and  usual  charges  of  solicitors 
for  like  services  are  in  the  court  where  the  allowance  was 
made,  in  cases  where  such  fees  are  the  subject  of  contract  be- 
tween solicitor  and  client.  The  allowance  in  this  case  being 
without  any  support  in  the  record,  cannot,  under  the  well 
established  rule,  be  sustained." 

In  Hunter  v.  Hunter,  121  111.  App.,  380,  an  allowance  of 
solicitor's  fees  in  a  separate  maintenance  cause  was  held 
erroneous  for  the  sole  reason  that  no  evidence  to  support  it 
was  in  the  record.  Goodwillie  v.  Millimann,  56  111.,  523; 
Albright  v.  Smith,  68  ibid.,  181;  Spring  v.  Collector  of 
Olney,  78  ibid.,  101. 

The  latest  expression  on  this  subject  by  our  Supreme 
Court  is  found  in  Eeed  v.  New  York  Exchange  Bank,  230 
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111.,  50,  where  the  court  say :  "The  allowance  of  $100  dam- 
ages as  attorney's  fees  in  this  case  is  wholly  unsupported. 
There  is  no  evidence  here  whatever  that  appellees  had  paid 
or  become  liable  to  pay  any  attorney's  fees  in  and  about  the 
dissolution  of  the  injunction.  If  no  damage  has  been  sus- 
tained, none  ought  to  be  awarded,  and  this  can  only  be 
determined  from  evidence." 

The  decree,  in  so  far  as  it  finds  that  appellee  is  living 
separate  and  apart  from  her  husband  without  her  fault,  and 
allows  for  her  future  support  $50  a  month,  is  sustained  by 
the  proofs  and  is  affirmed ;  but  for  the  error  indicated  in  the 
allowance  of  $200  for  appellee's  solicitor's  fees,  that  part 
of  it  will  be  reversed  and  the  cause  remanded,  for  further 
proceedings  conformable  to  this  opinion. 

Decree  affirmed  in  part  and  reversed  and  remanded  in 
part. 

Per  Curiam.  Subsequent  to  the  filing  of  the  foregoing 
opinion,  the  appellant,  by  leave  of  court,  withdrew  the  fol- 
lowing assignment  of  error: 

"9.  The  trial  court  erred  in  ordering  and  decreeing  that 
the  defendant  pay  to  the  complainant  as  and  for  the  fees  of 
her  solicitors  the  sum  of  two  hundred  dollars  within  ten 
days  from  the  entry  of  the  decree." 

Whereupon,  the  order  and  judgment  of  this  court  here- 
tofore entered  was  vacated,  and  on  motion  of  the  appellee 
the  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Swift  &  Company  v.  Frank  Miller. 

Gen.  No.  IS^OOO. 

1.  Master  and  servant — hoto  question  of  whether  a  child  under 
sixteen  years  has  been  employed  at  extra-hazardous  employment  de- 
termined. Whether  a  child  under  the  age  of  sixteen  years  has  been 
employed  at  extra-hazardous  employment  in  violation  of  statute,  is 
a  question  of  fact  to  be  determined  by  the  jury.  Held,  in  this  case, 
that  a  child  under  the  age  of  sixteen  years  was  employed  at  extra- 


Chicago — ^Fibst  District — ^A.  D.  1908.       193 

Swift  ft  Co.  V.  Miller. 

hazardous  employment,  it  appearing  that  his  duty  was  to  run  soiled 
rags  through  a  ringer. 

2.  Master  and  bebvaivt — when  doctrine  of  assumed  risk  does 
not  apply.  The  doctrine  of  assumed  risk  has  no  application  where 
recovery  is  sought  for  injuries  sustained  by  a  servant,  a  child  under 
six^  3n  years,  by  virtue  of  his  having  been  unlawfully  employed  at 
extra-hazardous  labor. 

3.  Evidence — when  expert  testimony  not  competent.  Expert  tes- 
timony is  not  competent  to  determine  the  question  as  to  whether 
a  particular  employment  is  extra-hazardous  within  the  meaning  of 
the  statute  prohibiting  the  employment  of  children  under  the  age 
of  sixteen  years  at  extra-hazardous  employment 

4.  Ordinary  care — how  question  of  exercise  of,  determined,  with 
respect  to  child  fourteen  years  of  age.  What  is  due  care  in  a  boy 
of  the  age  of  about  fourteen  years  must  be  determined  within  the 
limitations  of  his  actual  knowledge  of  the  dangers  of  the  position  in 
which  he  is  placed  and  of  the  existence  of  which  he  has  not  been 
informed. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  John  Gibbons,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1907.  Affirmed.  Opinion 
filed  March  9,  1908. 

Winston,  Payne  &  Strawn,  for  appellant ;  John  Barton 
Payne,  John  D.  Black  and  Walter  H.  Jacobs,  of  coun- 
sel. 

Walter  A.  Brej^decke,  for  appellee. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

This  is  an  action  to  recover  damages  for  a  personal  in- 
jury to  appellee,  a  minor,  which  hapi)ened  to  him  when  he 
was  a  little  more  than  fourteen  years  of  age,  and  while  in 
the  employ  of  appellant.  A  trial  before  court  and  jury 
resulted  in  a  verdict  and  judgment  for  $1,700.  Sufficient 
objections  were  made  and  exceptions  preserved  to  the  rulings 
of  the  trial  court  calling  for  our  review  of  the  errors  as- 
signed and  arguments  urged  for  a  reversal  of  the  judgment. 

Counsel  for  appellant  say  in  their  statement  of  the  case, 
at  the  commencement  of  their  brief  and  argument:  "This 
record  presents  the  single  question,  whether  it  was  tmUwful 
13 
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to  employ  a  boy  over  fourteen  years  of  age  to  run  soiled 
rags  through  a  wringer.  *  *  *  Whether  the  employ- 
ment of  appellee  at  the  work  in  which  he  was  engaged  was  a 
violation  of  section  14:,  chapter  48,  Starr  &  Curtis  Ann.  Illi- 
nois Statutes,  Supp.,  1902." 

This  section  runs:  "No  child  under  the  age  of  sixteen 
years  shall  be  employed  or  permitted  or  suffered  to  work  by 
any  person,  firm  or  corporation  in  this  State  at  such  extra- 
hazardous employment  whereby  its  life  or  limb  is  in  danger 
or  its  health  is  likely  to  be  injured  or  its  morals  may  be  de- 
praved." 

This  raises  for  our  determination  but  two  questions: 
First,  was  appellee  employed  to  work  at  the  wringer  which 
injured  him  ?  and,  second,  if  he  was  so  employed,  was  such 
employment  extra-hazardous,  and  therefore  a  violation  of  the 
statute  supra? 

These  are  questions  of  fact  to  be  solved  from  the  evidence 
found  in  the  record. 

The  record  develops  that  Frank  Miller,  when  a  little  more 
than  fourteen  years  of  age,  was  employed  by  appellant  in 
July,  1902,  in  doing  what  the  slaughter  house  people  call 
"pulling  skivers,"  which  is  the  putting  of  sticks  or  skewers 
into  the  breasts  of  sheep  in  the  process  of  dressing  them  for 
the  market ;  also  in  carrying  clean  rags  to  be  used  in  wiping 
the  inside  of  the  sheep  and  returning  these  rags  when  foul 
to  be  cleaned  by  being  dipped  into  scalding  water  and  run 
through  a  wringer.  At  the  time  Miller  worked  at  this  em- 
ployment a  colored  man  was  in  charge  of  the  cleansing  proc- 
ess through  the  wringer.  Miller  had  never  worked  at  a 
machine  before  working  the  wringer  at  which  he  was  hurt. 
For  ten  months  prior  to  his  employment  by  appellant  he  had 
worked  at  the  Armour  plant  cutting  soap.  At  the  time  of 
Miller's  injury  he  had  worked  for  appellant  about  one  week 
and  three  days.  At  the  end  of  the  week  the  colored  man 
who  worked  the  wringer  left,  and  Rogers,  who  hired  Miller, 
put  him  to  work  on  the  wringer  cleansing  rags  in  place  of 
the  colored  man  who  had  left.  Rogers  instructed  Miller 
how  to  proceed  with  this  work.     The  rags  were  dipped  into 
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hot  water  and  then  thrown  onto  a  board  in  front  of  the 
wringer,  which  consisted  of  three  rollers  through  which  the 
rags  were  run,  squeezing  the  water  out  of  them  in  the  process 
and  fitting  them  for  use  again  in  wiping  sheep.  It  seems 
that  while  the  rags  were  thrown  onto  the  board  in  front  of 
the  machine,  they  had  to  be  thrown  in  such  a  way  that  the 
thrower  must  not  let  go  of  the  end  retained  between  his 
thumb  and  finger  until  the  rag  is  caught  in  the  rollers. 
Unless  it  was  so  caught,  it  would  not  go  through  the  rollers, 
and  failing  so  to  do,  the  rag  had  to  be  thrown  over  again. 
Rogers,  a  witness  for  appellant,  testifies  that  in  instructing 
Miller  about  this  work  he  put  50  or  60  rags  through  the 
wringer;  that  when  he  found  Miller  could  throw  them  all 
right  he  left  him.  On  the  first  day  Miller  worked  throwing 
the  rags,  Rogers  says  he  caught  him  in  the  afternoon  trying 
to  shove  a  rag  into  the  rollers  with  his  hand,  the  rag  not 
having  caught  when  thrown;  that  he  reproved  him  for  his 
recklessness  and  threatened  to  discharge  him  if  he  caught 
him  doing  such  a  thing  again,  and  cautioned  him  to  call  on 
him  if  there  was  any  trouble.  It  seems  that  the  ends  of 
these  rags  become  frayed  by  use.  In  throwing  one  of  the 
rags  frayed  at  the  end,  Miller  was  drawn  along  to  the 
wringer,  and  before  he  could  disentangle  his  fingers  they 
were  caught  in  the  roller  and  injured.  It  is  contended  that 
Miller  was  not  put  to  work  on  the  machine,  but  simply  to 
stand  off  three  feet  from  it  and  throw  the  rags  at  it.  But 
we  think  the  contention  refuted  by  appellant's  own  proof. 
The  object  to  be  accomplished  through  Miller's  work  was  to 
get  the  rags  through  the  rollers  of  the  wringer.  The  objec- 
tive point  of  his  work  was  the  wringer.  Rogers  testifies 
that  Miller  "worked  on  the  machine  two  full  days  from 
Friday  to  Monday  before  the  accident  happened.  On  Fri- 
day afternoon  I  was  going  up,  and  the  boy — ^ililler — was 
operating  the  machine."  We  think  the  jury  were  correct  in 
concluding  as  a  fact  sustained  by  the  proofs  that  ^Miller 
was  working  at  the  wringer. 

On  the  question  of  whether  such  employment  was  "extra- 
hazardous" appellant  put  fon^^ard  John  Staats  and  another 
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witness  as  experts,  who  testified,  in  answer  to  hypothetical 
questions,  that  such  employment  was  not  "extra-hazardous" 
for  a  boy  of  Miller's  age.  The  testimony  of  these  witnesses 
was  admitted  without  objection.  Nevertheless,  we  do  not 
regard  it  as  competent  The  case  did  not  call  for  expert 
testimony.  Whether  employment  at  the  wringer  was  "extra- 
hazardous" for  a  fourteen-year-old  boy  was  a  fact  to  be 
found  by  the  jury  from  the  physical  conditions  of  the  wringer 
and  tlie  surroundings  encountered  by  the  boy  in  his  working 
with  it.  This  did  not  involve  a  question  of  skill,  science  or 
trade  calling  for  expert  knowledge.  City  of  Chicago  v.  Mc- 
Given,  78  111.,  347.  Aside  from  this  expert  testimony — 
which  the  jury  may  have  disregarded  as  not  being  in  har- 
mony with  the  evidential  facts  as  to  the  manner  of  the  opera- 
tion of  the  machine  in  its  environment — ^they  were  warranted 
from  the  facts  plainly  deducible  from  the  testimony  of  the 
other  witnesses  in  finding  that  the  employment  at  the  wringer 
of  a  fourteen-year-old  boy,  unskilled  and  unacquainted  with 
the  manipulation  and  working  of  machinery,  was  extra-haz- 
ardous employment,  of  the  character  inhibited  by  the  letter 
and  spirit  of  the  statute.  With  this  conclusion  we  see  no 
reason  to  disagree. 

The  cases  cited  by  counsel  on  the  doctrine  of  assumed  risk 
have,  in  our  judgment,  no  application.  The  right  to  recover 
here  rests  for  its  support  in  a  violation  of  the  statute  first 
quoted.  The  jury  have  found — as  do  we — that  the  employ- 
ment of  the  Miller  boy  was  in  violation  of  its  express  terms. 
This  being  so,  the  liability  follows  without  any  reference  to 
the  doctrine  of  assumed  risk  and,  in  fact,  in  disregard  of  its 
sheltering  protection  as  a  defense.  But  for  the  statute,  it  is 
true,  the  doctrine  of  assumed  risk  might  be  of  controlling 
force,  although  of  this  we  have  much  doubt  in  the  light  of 
the  proof  that  Miller  was  employed  to  do  work  not  attended 
with  any  danger,  from  which  safe  employment  he  was  taken 
and  put  to  work  on  a  dangerous  machine,  with  but  little 
instruction  as  to  the  dangers  confronting  him,  and  the  fur- 
ther fact  that  as  to  the  particular  hazard  which  he  encoun- 
tered, to  his  injury,  he  received  no  cautionary  advice  of  any 
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kind.  We  judge  from  the  evidence  that  a  workman  like 
the  witness  Eogers,  Miller's  "boss,"  must  have  known  that 
the  frayed  edges  of  the  rags  were  liable  to  catch  in  the  boy's 
fingers  while  throwing  them,  the  effect  of  which  would  be  to 
suddenly  jerk  the  boy  forward  and  the  pulling  of  his  fingers 
into  the  rollers  of  the  wringer,  thereby  exposing  him  to 
severe  injury. 

This  certainly  is  not  a  case  of  assumed  risk  in  any  of  its 
aspects,  for  the  dangers  encountered  were  neither  incident 
to  Miller's  employment,  nor  could  they  be  known  or  under- 
stood by  him  in  the  exercise  of  due  care.  What  is  due  care 
in  so  young  a  boy,  must  be  determined  within  the  limitation 
of  his  actual  knowledge  of  the  dangers  of  the  position  in 
which  he  is  placed  and  of  the  existence  of  which  he  had  not 
been  informed.  As  said  in  Pressed  Brick  Co.  v.  Keininger, 
140  111.,  343,  citing  Wood  on  Master  and  KSorvant :  ''The 
master  must  warn  such  young  servants  against  the  dangers 
to  which  their  employment  exposes  them,  and  he  must  put 
this  warning  in  such  plain  language  as  to  be  sure  that  thoy 
understand  it  and  appreciate  the  danger."  Surely  when 
Eogers  saw  Miller  trj'ing  to  push  a  rag  into  the  rollers  with 
his  hand,  he  might  have  regarded  such  a  rash  act  as  cogent 
evidence  that  this  immature  boy,  unaccustomed  as  he  was 
to  work  among  machinery,  had  no  appreciation  of  its  dan- 
gers. It  is  clear  that  Miller's  injuries  resulted  from  a  vio- 
lation by  appellant  of  the  statute  supra. 

There  being  no  error  in  this  record  adversely  affecting  the 
rights  of  appellant,  the  judgment  of  the  Circuit  Court  is 
afiirmed. 

Affirmed. 


City  of  Chicago  v.  Mathilda  Wieland. 

Gen.  No.  13,666. 

•  1.    Vabiancb — what  essential  to  preserve  question  of,  for  review. 
In  order  to  preserve  for  review  a  question  of  variance,  the  variance 
must  be  specifically  pointed  out  in  the  trial  court. 
2.    Yabiakcb — when  does  not  exist,    A  declaration  which  alleges 
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that  a  city  wrongfully  suffered  a  sidewalk  to  become  in  bad  and 
unsafe  repair  and  condition  and  unfit  for  travel  and  permitted  the 
same  to  become  rotten,  unsafe  and  defective  and  some  of  its  boards 
to  be  broken  and  removed,  is  sufficient  to  enable  the  introduction 
of  proof  either  that  a  plank  was  broken  out  or  broken  off  or  that 
there  was  a  hole  in  the  walk  caused  by  the  rotting  of  the  planks. 

3.  Assignment  of  ebror — when  essential  to  review.  A  question 
of  variance  will  not  be  reviewed  in  the  absence  of  an  assignment 
of  error  predicated  upon  the  alleged  variance. 

4.  Vkhdkt — when  not  excessive,  A  verdict  for  |3,000  in  an  ac- 
tion for  personal  injuries  is  not  excessive  where  it  appears  that 
the  plaintiff,  as  a  result  of  the  accident,  suffered  a  miscarriage  and 
displaced  womb,  a  fracture  of  the  tenth  rib  and  had  a  floating 
kidney,  and  where  it  further  appears  that  at  the  time  of  the  acci- 
dent the  plaintiff  was  about  thirty  years  of  age,  in  good  health, 
weighing  about  160  pounds,  and  that  as  a  result  of  the  accident 
she  became  permanently  invalided,  her  weight  reduced  to  about  125 
pounds  and  that  she  suffered  much  physical  pain. 

5.  LvsTRucTioxs — need  not  contain  repetitions,  A  court  need  not 
give  a  correct  instruction  if  its  principles  are  substantially  em- 
bodied in  another  instruction  given. 

6.  Instructions — when  cannot  be  complained  of.  The  giving  of 
an  instruction  cannot  be  complained  of  by  a  party  who  has  offered 
and  had  given  in  his  behalf  an  instruction  like  that  urged  as  error. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  rion.  Robert  W.  Wright,  Judge,  presid- 
ing. Heard  in  this  court  at  the  Maroh  term,  1907.  Affirmed.  Opin- 
ion filed  March  9,  1908. 

John  R.  Caverly  and  D.  H.  Wamsley,  for  appellant; 
Wm.  J.  Stapleton,  of  counsel, 

^fiLEs  J.  Devine,  for  appellee;  Johk  T.  Mukbay,  of 

counsel. 

;Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Appellee  sues  the  city  of  Chicago  to  recover  compensatory 
damages  for  injuries  suffered  by  falling  through  a  defec- 
tively maintained  sidewalk  within  the  limits  of  the  mu- 
nicipality of  appellant. 

A  jury  trial  in  the  Superior  Court  resulted  in  a  verdict 
for   $3,000,   upon   which  judgment  was  entered   after  the 
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overruling  of  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, to  which  due  exceptions  having  been  preserved,  the 
cause  is  brought  to  this  court  for  a  review  of  the  record.  It 
is  argued  and  assigned  for  error,  that  the  verdict  is  excessive 
as  well  as  contrary  to  the  law,  in  that  the  proof  is  variant 
from  the  averments  of  the  declaration;  that  the  court  erred 
in  not  allowing  appellant's  motion  to  instruct  the  jury  to 
find  in  its  favor,  and  in  giving  the  first  instruction  proffered 
by  appellee,  and  refusing  to  give  the  11th  instruction  re- 
quested by  appellant. 

The  declaration  contained  one  count.  Its  material  aver- 
ments of  negligence  are  thati  the  city  wrongfully  suffered 
the  sidewalk  through  which  appellee  fell  and  was  injured,  to 
remain  in  bad  and  unsafe  repair  and  condition,  and  unfit 
for  travel,  and  permitted  the  same  to  become  rotten,  unsafe 
and  defective,  and  some  of  its  boards  to  be  broken  and  re- 
moved; that  such  condition  existed  a  long  time  prior  to  the 
accident,  and  that  the  city  had  actual  knowletlge,  or  by  reason 
of  the  long-continued  defective  condition,  is  chargeable  with 
knowledge  thereof.  It  is  then  averred  that  by  means  of 
this  condition  of  unrepair,  appellee,  while  passing  along  the 
walk  at  night  in  the  dark,  in  the  exercise  of  due  care,  stepped 
into  a  hole  in  the  sidewalk  caused  by  the  absence  of  planks 
or  boards,  etc.,  alleging  the  manner  of  her  fall  and  the  inju- 
ries sustained  in  consequence  thereof. 

The  objection  here  made  for  the  first  time,  that  there  is  a 
variance  between  the  averments  of  the  declaration  and  the 
proof,  is  unavailing.  An  objection  of  this  character,  to  avail 
on  appeal,  must  be  made  in  the  trial  court  at  the  time  the 
variance  is  made  apparent  by  the  proofs  of  the  plaintiff,  and 
such  variance  must  be  specifically  pointed  out  when  the  mo- 
tion is  made,  and  the  court's  attention  directed  to  the  matter 
of  the  variance.  The  object  of  so  requiring  is  to  prevent  a 
mistrial  on  a  legal  technicality,  not  in  any  wise  affecting  the 
merits  of  a  plaintiff's  cause  of  action,  and  that  such  plaintiff 
may  be  afforded  an  opportunity  to  avoid  the  variance  by  an 
appropriate  amendment  of  his  declaration.  The  trend  of 
the  law  is  to  discourage  technicalities  which  tend  to  defeat 
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natural  justice  and  right,  and  to  encourage  the  adjudication 
of  causes  on  their  merits.  C.  &  E.  I.  K.  R.  v.  Snedaker,  223 
111.,  295 ;  Ehlen  v.  O'Donnell,  205  Ibid.,  38.  Furthermore, 
we  are  debarred  from  reviewing  the  question  of  variance  for 
another  and  an  insuperable  reason,  that  is,  it  is  not  assigned 
upon  the  record  for  error,  and  the  objection  therefore,  if  in 
other  respects  tenable,  must  be  treated  as  waived. 

As  the  court  say  in  C.  C.  Ry.  Co.  v.  McClain,  211  111., 
689,  "*  *  *  the  contention  of  variance  comes  now  too 
late.  The  case  seems  to  have  been  tried  upon  its  merits.  Ko 
specific  objection  appears  to  have  been  made  in  regard  to  a 
variance  between  the  evidence  and  the  declaration  during 
the  trial,  or  a  verdict  asked  for  appellant  upon  that  ground. 
In  West  Chicago  St  R.  R.  Co.  v.  Martin,  154  111.,  523,  an 
objection  was  urged  to  a  certain  instruction,  on  the  ground 
of  variance,  and  it  was  there  said  (p.  531)  :  'The  objection 
to  the  instruction  in  substance  amounts  to  a  claim  of  vari- 
ance. The  defect  was  curable  and  had  plaintiff's  attention 
been  called  to  the  matter  by  a  specific  objection,  he  could 
readily  have  amended  one  of  the  counts  of  his  declaration 
by  striking  out  the  special  matter  alleged  therein.  Appel- 
lant, not  having  afforded  him  an  opportunity  to  do  this,  must 
be  considered  as  having  waived  the  objection  that  it  now 
seeks  to  avail  of.'  *  *  *''  In  City  of  Joliet  v.  Johnson, 
177  ibid,,  178,  the  court  say:  "Such  objection  should  prop- 
erly be  made  at  the  time  the  evidence  is  offered;  otherwise 
it  will  be  waived."  Probst  Construction  Co.  v.  Foley,  166 
ibid.,  31 ;  Village  of  Chatsworth  v.  Rowe,  id,,  114. 

However,  we  are  convinced  from  a  perusal  of  the  evidence 
that  the  proof  is  not  variant  from  the  negligent  acts  charged 
in  the  declaration,  as  the  proximate  cause  of  the  injuries 
which  appellee  suffered  by  falling  through  the  defective  side- 
walk in  question.  Whether  a  plank  was  out  or  broken  off 
the  walk  at  the  place  of  appellee's  injury,  or  whether  there 
was  a  hole  in  the  walk,  caused  by  the  rotting  of  planks, 
through  which  appellee  fell  and  was  injured,  is  not  of  the 
essence  of  the  right  to  a  recovery ;  for  whichever  one  or  more 
of  the  conditions  recited  resulted  in  appellee's  injuries,  the 
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averments  of  the  declaration  in  this  regard  are  sufficient,  on 
her  proof,  to  authorize  a  recovery  and  sustain  a  verdict  in 
appellee's  favor. 

There  being  no  fatal  variance  between  the  averments  of 
negligence  and  the  proof  thereof,  and  the  evidence  of  appel- 
lee not  being  met  with  countervailing  proof,  it  may  be  said 
that  such  proof  established  a  prima  facie  case  of  negligence 
against  the  city,  so  that  the  court  rightly  refused  to  instruct 
the  jury  to  find  a  verdict  for  the  city,  and  as  the  city  did 
not  offer  any  evidence  in  defense  of  its  liability,  but  con- 
tented itseK  with  introducing  evidence  of  medical  experts  in 
an  attempt  to  minimize  the  damages  to  be  awarded,  it  is 
equally  apparent  that  no  additional  reason  existed  warranting 
the  court  in  instructing  a  verdict  for  the  city  at  tlie  close 
of  all  the  proofs.  On  the  primary  question  of  liability  the 
proof  stood  the  same  at  the  close  of  the  city's  evidence  as  it 
did  at  the  close  of  appellee's.  The  latter  motion  was  there- 
fore properly  refused. 

The  evidence  as  to  the  manner  of  the  happening  of  the 
accident  is  not  controverted.  Xeithor  is  there  any  counter- 
vailing proof  by  any  witness  having  personal  knowledg.i  as 
to  the  extent  of  appellee's  injuries.  While  it  is  ti'ue  that 
three  medical  men,  of  recognized  ability  in  their  profession, 
testified  hypothetically  to  primary  conditions  and  expectant 
results  at  variance  with  the  serious  injuries,  their  continu- 
ance and  permanency,  found  in  the  evidence  of  appellee 
and  her  witnesses,  medical  and  lay,  the  solution  of  such 
controversy  was  the  function  of  the  jury,  which  it  is  not  our 
duty  to  disturb  unless  we  can  say  that  the  jury's  determina- 
tion upon  the  facts  in  dispute  is  manifestly  against  the 
weight  and  probative  force  of  the  evidence.  We  are  unable 
to  say  that  the  finding  by  the  jury  is  manifestly  contrary 
to  the  weight  or  preponderance  of  the  evidence.  On  the 
contrary  we  are  in  accord  with  the  jury's  determination  of 
the  questions  of  fact  submitted  to  them. 

The  evidence  shows  that  appellee  was  the  mother  of  chil- 
dren, living  with  her  second  husband,  and  that  in  his  com- 
pany and  that  of  one  of  her  children,  on  the  night  of  October 
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0,  lS)Oi,  about  nine  o'clock,  while  walking  along  the  west 
aide  of  Lock  street  about  (iO  feet  north  of  31st  street,  she 
fell  into  a  hole  in  the  sidewalk,  and  was  injured;  that  the 
sidewalk  was  owned  by  the  city;  that  the  place  of  the  acci- 
dent, at  the  time  of  its  happening,  was  dark;  that  appellee 
was  not  guilty  of  negligence  that  in  any  manner  con- 
tributed to  her  injuries;  that  the  dangerous  condition  of  the 
walk  had  existed  for  a  sufficient  length  of  time  to  charge  the 
city  with  negligence  in  not  causing  it  to  be  repaired  in  suf- 
ficient time  to  have  avoided  the  accident  to  appellee. 

As  the  time  of  the  accident  appellee  was  pregnant.  As  a 
result  of  the  accident  she  suffered  a  miscarriage,  a  displaced 
womb,  a  fracture  of  the  tenth  rib,  and  had  a  floating  kidney. 
At  the  time  of  the  accident  appellee  was  about  thirty  years 
of  ag(»,  in  good  health,  weighing  about  160  pounds.  As  a 
result  of  the  accident  she  has  been  permanently  invalided, 
her  weight  reduced  to  about  125  pounds,  and  she  has  suf- 
fered much  physical  ])ain.  If  the  jury  believed  that  such 
injuries  were  directly  traceable  to  and  flowed  from  the  acci- 
dent, we  arc  unable  to  say  that  an  award  of  three  thousand 
dollars  as  com])ensation  is  excessive.  While  it  is  true,  as 
matter  of  law,  that  a  person  injured  as  the  result  of  the 
negligence  of  another  must  act  discreetly  in  using  proper 
means  to  bring  about  a  cure  of  the  injuries  thus  incurred, 
and  cannot  recover  any  compensation  whatever  for  ailments 
brought  about  by  negligence  in  failing  to  procure  proper 
treatment,  still  it  was  for  the  jury  to  decide,  as  a  matter  of 
fact,  whether  appellee  was  shown  by  the  proof  to  have  been 
negligent  in  this  regard.  Their  verdict  repels  any  assump- 
tion by  us  that  they  believed  that  the  evidence  proved  that 
appellee  was  suffering  or  had  suffered  from  ailments  attrib- 
utable to  neglect  in  securing  proper  medical  aid,  or  in  failing 
to  use  suitable  remedies  in  an  honest  endeavor  to  be  cured. 
Her  testimony  demonstrates  that  she  had  competent  medical 
attention  from  the  inception  of  her  injuries  and  used  all 
reasonable  means  in  an  effort  to  be  healed  of  her  injuries. 
Appellant's  medical  experts'  views  on  this  subject,  wherever 
they  were  in  conflict  with  appellee's  proof,  were  to  be  weighed 
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by  the  jury  in  arriving  at  a  conclusion  as  to  what  injuries 
of  appellee  the  city  was  liable  to  recompense  her  for.  The 
verdict  is  not  so  large  as  to  inhibit  an  inference  that  they 
may  have  regarded  some  of  the  ailments  from  which  ap- 
pellee suffered  as  traceable  to  some  neglect  on  her  part  to 
be  as  diligent  as  the  law  requires  in  endeavoring  to  be 
cured.  The  verdict  may  not  include  compensation  for  all 
the  diseases  and  ailments  shown  by  appellee's  proof  to  afflict 
her,  but  only  for  such  injuries  necessarily  suifered  by  her 
as  a  result  of  the  accident,  providing  due  care  had  been 
taken  in  attempting  their  cure.  We  think,  in  the  state  of 
the  proof,  the  finding  of  the  jury  is  not  to  be  impeached. 

Instruction  Xo.  1  given  to  the  jury  correctly  states  the 
law  governing  its  prerogative  in  deciding  the  facts  and  the 
credit  to  be  given  the  testimony  of  the  several  witnesses,  and 
the  treatment  to  be  accorded  to  evidence  of  a  witness  whose 
veracity  has  been  impeached.  The  form  in  w^iich  this  in- 
struction is  drawn  has  been  repeatedly  approved.  City  of 
Sandwich  v.  Dolan,  141  HI.,  430;  Johnson  v.  Johnson, 
187  ibid.,  86;  C.  &  A.  Ey.  v.  Fisher,  141  ibid.,  G14. 

Instruction  number  11  asked  by  appellant  and  refused  by 
the  court,  contained  a  statement  of  the  law  as  to  the  weight 
to  be  accorded  by  the  jury  to  the  testimony  of  a  witness 
knowingly  swearing  falsely  to  any  fact  material  to  the  issue, 
which  in  substance  was  the  same  as  contained  in  instruction 
number  1,  of  which  appellant  complains.  Instruction  num- 
ber 11  does  state  a  correct  principle  of  law,  and  but  for 
instruction  number  1,  should  have  been  given.  The  court 
undoubtedly  refused  this  instruction  because  number  1  suf- 
ficiently stated  the  law  contained  in  number  11.  In  this 
action  the  court  was  governed  by  well-established  and  ap- 
proved precedent.  Chicago  City  Ey.  Co.  v.  Bundy,  210  111., 
39. 

By  offering  instruction  number  11  appellant  is  estopped 
from  complaining  of  the  giving  of  instruction  number  1. 
Chicago  City  Ey.  Co.  v.  Pural,  224  111.,  329 ;  C.  &  A.  Ey. 
Co.  V.  Harrington,  192  ibid.,  9. 

There  is  no  error  in  this  record  justifying  a  reversal  of 
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the  judgment  of  the  Superior  Court,  and  it  is  therefore 
affirmed. 

Affirmed. 


Howard  H.  Willson  et  al.  t.  Jessie  B.  Logan. 
Gen.  No.  IS^l. 

1.  Evidence — what  competent  with  respect  to  condition  of  ma- 
chinery connected  toith  accident.  Evidence  with  respect  to  the 
condition  of  a  machine  at  which  the  plaintiff  was  injured  should  be 
confined  to  the  condition  of  such  machine  at  the  time  of  the  acci- 
dent, and  evidence  as  to  such  condition  prior  to  the  accident,  given 
by  one  having  no  knowledge  of  its  condition  at  the  time  of  or  im- 
mediately before  the  accident,  is  not  competent 

2.  Negligence — what  constitutes  actionable.  In  order  to  consti- 
tute actionable  negligence,  it  must  appear  that  the  act  or  omission 
complained  of  was  the  proximate  cause  of  the  injury  in  question; 
between  such  act  or  omission  and  the  accident  the  relation  of  cause 
and  effect  must  appear. 

3.  Masteb  and  bebvant — when  doctrine  of  assumed  risk  applies. 
The  doctrine  of  assumed  risk  will  defeat  a  recovery  by  a  servant 
who  has  approached  within  four  months  of  her  majority  and  who 
for  months  has  worked  at  a  machine  and  is  injured  thereat  by  a 
danger  open  and  obvious,  namely,  that  of  getting  the  fingers  be- 
tween a  shoe  and  a  perpendicularly  moving  plate. 

4.  Instbuctions — what  error  to  refuse.  It  is  error  to  refuse  in- 
structions predicated  upon  the  doctrine  of  assumed  risk  where  the 
issue  of  assumed  risk  was  raised  by  the  evidence  in  the  cause. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
CJourt  of  Cook  County;  the  Hon.  Charles  M.  Walker,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1907.  Reversed  and 
remanded.    Opinion  filed  March  9,  1908. 

Statement  hy  the  Court.  The  parties  will  be  referred 
to  in  this  opinion  according  to  their  titular  designation  in 
the  trial  court. 

At  the  time  of  her  injuries,  December  21,  1901,  plaintiff 
was  seventeen  years  and  eight  months  old,  and  had  been  in 
the  employ  of  defendants  nearly  ten  months.  According  to 
defendant  Willson's  testimony,  when  plaintiff  applied  for 
work  she  was  accompanied  by  her  sister,  !Mrs.  Sheriff,  who 
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was  at  that  time  in  the  employ  of  defendants  and  with  whom 
Willson  had  previously  had  some  talk  in  relation  to  plaintiff's 
being  employed  by  them.  Willson  testifies  that  he  said  to 
plaintiff  at  that  time,  "Jessie,  did  you  come  down  to  work  ?" 
to  which  she  replied  "Yes,"  and  Willson  said  "All  right," 
and  thereupon  she  went  to  work  and  continued  to  work  until 
injured. 

The  business  of  defendants  is  die  cutting  for  the  printing 
trade  and  label  printing.  At  the  time  of  the  accident  there 
were  two  machines  in  use  for  "cutting  dies"  and  "flattening 
eyelets."  The  machines  are  referred  to  as  new  and  old,  the 
new  machine  having  a  brake  appliance  back  of  the  shaft  not 
possessed  by  the  old,  but  in  other  material  respects  they  were 
very  much  alike.  Plaintiff  was  first  put  to  work  at  what  is 
referred  to  as  "table  work,"  during  which  time  she  did  not 
work  with  the  machines,  although  she  constantly  carried  to 
those  who  did  materials  with  which  they  worked  at  the  ma- 
chines. The  so-called  "table  work"  consisted  in  sorting  tick- 
ets, labels  and  advertising  cards,  "stringing"  them,  and  the 
placing  of  eyelets  in  advertising  cards.  The  machines  were 
used  for  cutting  out  with  dies  advertising  labels  and  cards, 
and  for  flattening  eyelets,  when  eyelets  were  used.  The 
modus  operandi  of  flattening  eyelets  seems  from  the  evidence 
to  be  about  as  follows:  The  eyelets  are  inserted  by  hand 
into  holes  punched  in  the  cards  for  that  purpose.  In  this 
condition  the  cards  are  put  upon  the  table  of  the  machine, 
to  the  left  of  the  machine  operator,  who  from  that  table  would 
handle  the  cards  for  flattening  the  eyelets  with  the  machine, 
and  to  do  so  would  place  her  foot  upon  the  treadle  of  the 
machine,  causing  the  upper  part,  composed  of  a  square  metal 
plate,  to  move  up  and  down,  the  motive  power  being  steam. 
This  was  so  nicely  adjusted  that  the  plate  fell  to  a  distance 
suflScient  to  flatten  the  eyelet  without  damaging  the  card. 
The  ascent  and  descent  of  this  plate  was  rapid,  and  its  setting 
in  motion  and  stopping  were  regulated  by  the  foot  treadle. 
The  top  of  the  table  underneath  the  descending  part  of  the 
machine  was  a  square  iron  plate  not  set  into  and  flush  with 
the  top  of  the  table,  on  the  top  of  which  was  set  a  heavy  flat 
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piece  of  iron  weighing  32  pounds,  termed  a  "shoe."  The 
putting  of  the  cards  into  the  machine  for  the  purpose  of 
flattening  the  eyelets  did  not  require  an  operator  to  place 
his  or  her  fingers  near  the  machine  where  the  descending 
plate  came  down  upon  the  "shoe"  underneath  it.  At  the 
time  of  the  accident  the  edge  of  the  "shoe"*  nearest  plaintiff 
was  so  nearly  directly  under  the  corresponding  edge  of  the 
descending  plate  that  the  difference  in  alignment  did  not 
exceed  an  inch  and  a  half.  The  card  which  plaintiff  was 
engaged  in  flattening  eyelets  in  with  the  machine  at  the  time 
of  her  injury,  is  in  the  record,  and  we  have  examined  it,  as 
also  the  model  of  the  32-pound  iron  plate  which  descended 
upon  the  shoe  in  the  table  beneath  it.  At  times  prior  to  the 
accident  the  machine  referred  to  as  "old"  was  out  of  order, 
causing  the  descending  plate  to  stop  at  the  terminus  of  its 
descent.     It  would  not  ascend  again  until  readjusted. 

When  plaintiff  first  entered  upon  her  employment  with 
defendants  their  place  of  business  was  in  the  Caxton  build- 
ing, from  from  which,  on  December  first  following,  they 
removed  to  327  Dearborn  street.  Mrs.  Sheriff,  plaintiff's 
sister,  left  defendants'  employ  November  9th  before  the 
accident.  One  Fannie  Latchell,  who  was  a  machine  woman-, 
left  lier  employment  in  August,  and  plaintiff  asked  to  be 
given  the  vacant  place  to  work  upon  the  machine.  Part  of 
the  time  from  August  to  ^November  9th,  plaintiff  worked  on 
the  machine,  and. all  the  time  from  the  latter  date  to  the 
time  of  her  injury.  Mrs.  Sheriff  was  working  on  a  machine 
when  she  quit.  Plaintiff  denies  this  testimony  but  states 
that  she  worked  on  the  machine  infrequently  and  under 
protest  on  the  day  of  the  accident.  Willson  instructed  plain- 
tiff to  be  careful  and  keep  her  hands  out  of  the  machine,  and 
on  cross-examination  testified  that  he  saw  her  hold  her  hands 
under  the  "chuck"  after  he  had  warned  her  to  keep  her 
hands  out.  Ford  testifies  that  when  plaintiff  was  hurt  he 
was  watching  her,  and  she  was  looking  out  of  the  window. 
Philip  Cullen,  the  foreman  who  put  her  to  work  on  the 
machine,  testifies  that  she  seemed  pleased  "to  get  on  that 
work."     Plaintiff  returned  to  work  for  defendants  in  August 
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following  her  injuries,  and  continued  until  the  January  fol- 
lowing. She  quit  one  day  and  the  sheriff  served  Willson 
with  process  in  this  action  the  next. 

Plaintiff  caught  two  fingers  of  her  left  hand  in  the  ma- 
chine as  the  plate  descended  upon  the  shoe  in  flattening  the 
eyelets  in  the  card  referred  to,  which  removed  the  fleshy  tips 
and  the  nails  of  these  two  fingers. 

A  trial  hefore  the  court  with  a  jury  resulted  in  a  verdict 
for  $1,250,  upon  which  judgment  was  entered  after  over- 
ruling motions  for  a  new  trial  and  in  arrest  of  judgment,  to 
which  rulings  defendants  preserved  sufiicient  exceptions  to 
call  for  our  review  of  the  record  in  this  appeal. 

The  negligence  averred  in  the  declaration,  and  on  which 
a  right  of  recovery  is  predicated  in  the  first  count,  is  that 
the  machine  at  which  plaintiff  was  hurt  was  a  dangerous  one 
to  work  at;  that  she  was  unacquainted  with  the  working  of 
the  machine  or  its  attendant  dangers;  that  defendants 
through  their  foreman,  knowing  the  premises,  ordered  plain- 
tiff to  use  and  operate  the  machine ;  that  while  doing  so,  in 
the  exercise  of  all  due  care,  she  was  injured;  and  bv  the 
second  count  the  negligence  averred  is  in  allowing  the  ma- 
chine to  be  out  of  repair  and  unsafe  to  be  used. 

The  errors  assigned  and  argued  for  a  reversal  relate  to 
the  rulings  of  the  court  upon  the  evidence,  variance  between 
the  proof  and  the  averments  of  the  declaration,  in  failing  to 
direct  a  verdict  for  defendants,  and  errors  in  instructions  to 
the  jury. 

Ela,  Groveb  &  Graves,  for  appellants. 

JoHAN  Waaoe,  for  appellee ;  W.  E.  Hughes,  of  counsel. 

Mb.  PBESiniNQ  Justice  Holdom  delivered  the  opinion 
of  the  court. 

The  testimony  of  plaintiff's  witness,  Mrs.  Louise  Berqnist, 
is  clearly  incompetent.  While  formerly  in  the  employ  of 
defendants,  she  had  not  been  employed  by  them  at  any  of 
the  times  when  plaintiff  worked  there.     Notwithstanding  she 
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worked  the  machine  and  had  knowledge  of  its  condition,  such 
working  and  knowledge  were  at  a  time  previous  to  the  time  of 
appellee's  employment  and  working  upon  the  machine.  The 
inquiry  should  have  been  directed  to  the  condition  of  the  ma- 
chine at  the  time  of  the  accident  to  plaintiff.  Of  this  con- 
dition Mrs.  Berquist  had  no  knowledge.  She  was  neces- 
sarily ignorant  as  to  what  changes  had  been  made  in  the 
meantime.  The  machine  had  been  moved  from  the  place 
it  was  in  when  she  operated  it  to  another  building;  it  had 
been  used  by  various  persons  unknown  to  her.  She  had  no 
opportunity  of  knowing  what  changes  had  taken  place  in  its 
working  or  mechanism.  Iler  evidence  on  these  matters  was 
all  given  over  the  objection  of  defendants'  coimsel,  and  al- 
lowed to  remain  in  the  record  after  a  motion  to  strike  it  all 
out  at  its  conclusion.  Allowing  the  evidence  to  be  given 
over  the  objection  of  defendants  and  failing  to  strike  it  out 
on  a  motion  so  to  do  was  error. 

An  examination  of  the  photograph  of  the  machine  found 
in  the  record,  and  of  the  evidence  in  relation  to  its  working 
and  operation,  demonstrates  that  it  is  a  machine  of  simple 
device,  not  complicated  in  its  mechanism  and  not  fraught 
with  danger  to  any  ordinary  person  when  operated  with  due 
care,  and  that  the  manner  of  flattening  the  eyelets  in  the 
cards  with  the  machine  did  not  require  the  putting  of  the 
fingers  in  any  position  so  that  the  descending  plate  would 
strike  them.  All  the  dangers  in  working  the  machine  were 
open,  apparent  and  obvious  to  every  reasonably  intelligent 
person,  young  or  old.  The  only  danger  to  be  encountered 
was  in  getting  the  hand  or  fingers  between  the  plate  and  the 
shoe  at  the  time  the  plate  descended  to  flatten  the  eyelet. 
The  doing  of  this  work  did  not  require  the  operator  to  put 
either  fingers  or  hand  under  the  descending  plate  nor  within 
eight  inches  of  the  edge  nearest  the  operator,  nor  to  put  them 
in  any  place  of  danger  when  operating  the  machine  with  due 
care. 

Plaintiff  claims  that  she  was  employed  to  do  what  is 
called,  in  the  language  of  the  shop,  "table  work."  As  to 
this  she  has  no  corroboration.     On  the  contrary,  Willson 
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testifies  that  she  was  not  hired  to  do  any  particular  kind  of 
work,  but  was  first  engaged  in  doing  "table  worf  Plaintiff 
says  thi.t  on  the  day  she  was  injured  she  worked  on  the 
machine  "flattening  eyelets"  against  her  protest,  fortified 
with  her  tears.  But  Cullen,  the  foreman,  who,  she  says, 
compelled  her  to  work  on  the  machine  on  the  day  of  her 
misfortune,  denies  her  statement  in  this  regard.  Willson 
swears  that  plaintiff  requested  him  to  let  her  work  on  the 
machine  in  the  place  of  Fannie  Latchell,  who  left  her  work 
in  August ;  that  between  that  time  and  November  9th,  plain- 
tiff worked  part  of  the  time  on  both  machines,  and  from  the 
latter  date  until  the  day  of  the  accident  was  regularly  at 
work  upon  them.  In  this  Cullen,  the  foreman,  corroborates 
Willson.  Cullen  put  her  to  work  on  the  machine,  and  he 
says  she  seemed  pleased  to  get  the  work,  never  complained 
either  about  the  work,  the  machine  or  its  operation.  The 
fault  foimd  with  the  machine  in  its  being  out  of  repair 
plainly  could  not  have  been  contributed  to  cause  the  accident. 
The  top  plate  refused  to  ascend  when  down  on  the  shoe 
without  being  readjusted ;  that  is  said  to  have  been  the  trou- 
ble with  the  machine.  Even  were  it  so,  we  cannot  discover 
how  such  condition  could  contribute  in  the  slightest  degree 
to  cause  plaintifTs  injuries.  It  did  not  operate  to  draw  her 
fingers  into  the  machine,  and  unless  her  fingers  were  there 
before  the  plate  struck  the  shoe,  the  accident  could  not  have 
happened.  Cullen  and  Willson  both  testify  that  before  the 
machine  was  again  put  in  motion,  after  the  accident,  they 
examined  it  and  operated  it  for  fifteen  minutes,  and  found 
it  without  defect  and  in  working  order.  They  directly  tes- 
tify that  the  "shoe"  was  in  place  at  the  time  of  the  accident, 
and  that  while  there  were  no  strips  to  hold  the  shoe  in  place, 
its  weight  was  sufficient  for  that  purpose. 

The  contention  of  plaintiff  that  she  was  injured  on  the 
so-called  "old  machine"  is  not  sustained  by  the  proofs.  The 
actual  situation  of  the  two  machines  becomes  a  controlling 
factor  in  determining  at  which  of  them  plaintiff  was  working 
at  the  time  she  was  injured.  The  overwhelming  weight  of 
the  evidence  of  those  who  had  the  best  means  of  knowing 
14 
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their  situation,  many  of  the  witnesses  being  entirely  disin- 
terestedy  is  against  the  daim  that  plaintiff  was  engaged  in 
working  on  the  ^^old  machine/'  and  fully  sustains  the  claim 
of  defendants  that  it  was  the  ^'new  machine"  at  which  the 
accident  occurred.  Plaintiff's  version  cannot  be  accepted 
against  the  testimony  to  the  contrary  of  six  witnesses,  whose 
veracity  has  been  in  no  way  impugned.  It  is  apparent,  how- 
ever, that  if  it  may  be  conceded,  for  the  sake  of  aigument, 
that  plaintiff  was  at  work  on  the  old  machine,  and  that  it 
was  out  of  repair  in  the  manner  detailed  by  plaintiff  and 
her  sister  Jennie,  that  the  accident  cannot  be  attributed  in 
the  remotest  degree  to  such  defect.  The  relation  of  cause 
and  effect  which  alone  constitutes  actionable  negligence  is 
not  present.  Such  defect  was  not  the  proximate  cause  of 
plaintiff's  injury.  If  plaintiff  brought  on  her  injuries  by 
her  own  negligence,  so  far  as  defendants  are  concerned  she 
must  be  regarded  as  not  having  received  them.  K.  R.  Co.  v. 
Harris,  53  111.  App.,  592 ;  C.  &  A.  Ky.  v.  Becker,  76  IlL, 
25. 

Before  plaintiff  can  recover  on  any  theory  of  the  case 
she  must  prove  not  only  that  the  defect  was  present,  but 
that  it  was  the  cause  of  her  injuries.  R.  E.  Co.  v.  Dixon, 
49  111.  App.,  299.  It  is  plain  that  plaintiff  could  not  have 
suffered  the  injuries  which  she  did  except  by  design  or  neg- 
ligence. The  testimony  of  the  witness  Ford  has  some  bear- 
ing upon  the  want  of  care  on  the  part  of  plaintiff  at  the 
time  of  the  accident.  Plaintiff's  eyes  were  evidently  not 
upon  her  work  to  guide  her  hand.  Ford  says  she  was  look- 
ing out  of  the  window  at  the  time.  This  may  reasonably 
account  for  the  happening  of  the  accident,  especially  when 
viewed  in  the  light  of  plaintiff's  inability  to  account  for  the 
position  of  her  fingers  or  how  they  got  into  the  machine 
when  they  were  injured.  While  there  is  nothing  in  the  evi- 
dence tending  to  prove  that  plaintiff  was  not  a  girl  of  ordi- 
nary intelligence,  and  she  was  admittedly  within  four  months 
of  attaining  her  majority,  there  is  evidence  of  her  own 
that  she  is  neither  very  observant  or  a  close  reasoner.  This 
appears  from  her  answer  to  the  following  question.     "Q.  Did 
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you  know  if  you  put  your  fingers  in  where  the  cards  were-— 
where  the  eyelets  were  being  flattened — did  you  know  you 
would  get  hurt?  A.  Xo,  I  never  thought  of  that."  That 
one's  fingers  would  get  hurt  in  such  a  position  is  patent  to 
the  most  immature  mind.  With  the  knowledge  that  eyelets 
were  flattened  by  the  descending  force  of  the  plate  upon  the 
shoe  which  plaintiff  had  from  many  months  of  practical 
experience,  it  is  incredible,  to  our  mind,  that  she  could  have 
been  so  calloused  to  her  own  safety  as  not  to  have  had  im- 
pressed upon  her  mind  that  her  fingers  would  receive  any 
but  the  same  kind  of  treatment  as  the  eyelets,  if  allowed  to 
get  in  a  like  position. 

We  cannot  agree  with  counsel  for  plaintiff  that  their  client 
was  inexperienced  in  the  work  she  was  engaged  in  on  the 
day  of  her  injury.  The  evidence  in  the  record  forbids  our 
so  doing.  Plaintiff  was  required  to  use  only  such  care  as  a 
person  of  her  years,  intelligence  and  experience  would  ordi- 
narily use  under  like  circumstances.  What  is  ordinary  care, 
however,  depends  upon  the  circumstances  of  each  case.  Here 
we  find  a  minor,  it  is  true,  but  one  of  maturity  at  that, 
within  four  months  of  her  majority,  working  in  the  sight 
of  a  machine  many  months  and  for  many  weeks  operating 
it  daily.  As  before  said,  the  machine  was  simple  in  con- 
struction and  operation.  Its  one  danger  so  open  and  obvious, 
viz. :  that  of  getting  one's  fingers  between  the  shoe  and  the 
perpendicularly  moving  plate,  that  a  much  younger  person 
than  plaintiff  would  be  chargeable  with  knowledge  of  such 
an  obvious  danger.  The  so-called  mangle  cases  are  in  point 
on  this  question. 

In  Jones  v.  Roberts,  57  111.  App.,  56,  a  sixteen-yearold 
girl  was  injured  by  letting  her  hand  come  in  contact  with  a 
hat  cylinder.  The  verdict  of  the  jury  was  against  her,  and 
in  affirming  the  court  say,  had  a  verdict  been  rendered  in 
her  favor,  "it  would  have  been  the  duty  of  the  court  to  set 
it  aside." 

Ward  V.  Daniels,  114  111.  App.,  374,  was  another  accident 
in  a  "laundry  mangle,"  the  injury  occurring  by  drawing 
the  hand  of  the  operator  between  the  cylinder  and  the  steam 
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chest,  crushing  it.  A  judgment  of  $3,000  was  reversed, 
without  remanding,  because  the  court  found  that  the  cylinder 
was  open  and  exposed  toward  the  operator.  Its  dangers 
were  obvious  and  the  risk  therefore  assumed. 

On  the  theory  that  plaintiff  was  employed  to  do  the  work 
at  which  she  was  engaged  at  the  time  of  receiving  her  in- 
juries, by  like  reasoning  she  assumed  the  risk  of  the  dangers 
which  were  open  and  obvious  to  her.  Utica  Hydraulic  Ce- 
ment Co.  V.  Whalen,  117  111.  App.,  23;  Brown  v.  Siegel, 
191  111.,  226;  Montgomery  v.  Barringer,  218  ibid.,  327; 
Christiansen  v.  Graver  Tank  Works,  223  ibid.,  142.  Chris- 
tiansen lost  his  arms  in  the  cog  wheels  of  a  machine  at  which 
he  was  working,  in  the  discharge  of  the  duties  of  his  employ- 
ment, yet  the  court  denied  him  the  right  to  recover  damages 
because  of  his  knowledge  that  the  cog  wheels  were  upon  the 
machine,  and  that  the  dangers  were  apparent  and  obvious  to 
him,  and  therefore,  in  law,  he  assumed  the  risk  of  the  em- 
ployment at  which  he  was  injured. 

In  so  far  as  the  trial  court  refused  to  instruct  the  jury  as 
requested,  as  to  the  application  of  the  doctrine  of  assumed 
risk  to  the  facts  in  evidence,  it  committed  error.  The  greater 
weight  of  the  evidence  establishes  the  fact  that  plaintiff  was 
put  to  work  upon  the  machines  at  her  o^vn  request,  and  that 
w^ork  upon  such  machines  was  in  the  line  of  her  employment 
at  the  time  of  the  accident.  That  such  work  was  regarded 
as  carrying  with  it  higher  duties  and  degrees  of  responsi- 
bility than  did  the  doing  of  "table  work"  may  be  extracted 
from  the  undenied  evidence  tending  to  show  that  after  work- 
ing two  weeks  on  the  machines,  plaintiff's  wages  were  in- 
creased and  again  raised  about  two  M'eeks  before  the  acci- 
dent. 

A  careful  examination  of  the  evidence  in  this  regard 
convinces  us  that  the  verdict  of  the  jury  is  manifestly  con- 
trary to  its  preponderating  weight.  For  the  reasons  appear- 
ing in  this  opinion,  the  judgment  of  the  Circuit  Court  is 
reversed  and  the  cause  remanded  for  a  new  trial,  conform- 
able to  the  views  herein  expressed. 

Eeversed  and  remanded. 
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Ferdinand  Ebann^  Appellee,  t.  James  A.  Brown  et  ah. 

Appellants. 

Gen.  Xo.  14;i7d. 

1.  Pbacticb — effect  of  omission  in  jurat.  The  omission  to  insert 
in  the  jurat  the  date  on  which  the  affidavit  attached  to  a  bill  for 
injunction  was  sworn  to,  is  not  material;  the  presumption  will  be 
indulged  that  the  oath  was  administered  upon  the  day  the  bill  was 
filed. 

2.  iNJUNcnox — wliot  essential  to  issuance  of,  without  notice. 
In  order  to  justify  the  issuance  of  an  injunction  without  notice, 
either  the  bill  or  an  accompanying  affidavit  must  set  forth  facts 
which  would  tend  to  show  that  undue  prejudice  would  result  to 
the  complainant  if  the  injunction  were  not  issued  without  notice; 
conclusions  upon  undisclosed  facts  will  not  satisfy  the  statutory 
requirements  in  this  respect 

3.  Injunction — when  lies  to  restrain  collection  of  judgment. 
Held,  that  the  bill  of  complaint  in  this  case  set  forth  sufficient  facts 
showing  that  the  judgment  in  question  was  obtained  by  fraud  to 
entitle  a  court  of  equity  to  restrain  its  collection  by  injunction 
issued  without  notice. 

4.  Injunction — when  bond  given  upon  issuance  of,  insufficient, 
A  bond  given  upon  the  issuance  of  an  injunction  restraining  the 
collection  of  a  judgment  is  insufficient  which  does  not  comply  with 
the  statute  which  provides  that  such  a  bond  shall  be  "in  double  the 
amount  of  such  Judgment/'  etc. 

Bill  for  injunction.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding.  Heard  In  this 
court  at  the  October  term,  1907.  Reversed.  Opinion  filed  February 
27,  1908. 

A.  W.  Martiit  and  Edwakd  II.  S.  Mabtin,  for  appcl- 
lants. 

Parker  &  Eigheimer,  for  appellee. 

Mr.  Presiding  Justice  IIoldom  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  interlocutory  injunctional  order 
entered  by  the  Superior  Court  restraining  the  collection  of 
a  judgment  at  law,  without  notice. 
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The  compIainaDt  Ebann  filed  his  bill  for  an  injunction  to 
restrain  the  defendants  from  proceeding  to  collect  a  judg- 
ment obtained  by  the  defendant,  James  A.  Brown,  against 
appellee  in  the  County  Court  of  Cook  County  for  the  sum 
of  $376.50  on  the  20th  day  of  December,  1907.  The  de- 
fendant, Christopher  Strassheim,  as  sheriff  of  Cook  county, 
is  restrained  from  levying  an  execution  issued  upon  said 
judgment  upon  the  property  of  appellee.  The  bill  was  veri- 
fied and  the  injunction  issued  as  prayed  without  notice 
to  the  defendants,  or  either  of  them.  Appellee  gave  an 
injunction  bond  in  the  penalty  of  $800.  The  condition  of 
the  bond  is  that  the  obligors,  complainant  and  his  surety, 
"shall  and  do  well  and  truly  pay  or  cause  to  be  paid  to  the 
said  James  A.  Brown  and  Christopher  Strassheim,  Sheriff, 
etc.,  *  *  *  all  such  costs  and  damages  as  shall  be 
awarded  to  any  or  more  of  said  defendants  jointly  or  sev- 
erally against  the  said  complainant  in  case  the  said  injunc- 
tion shall  be  dissolved,  then  the  above  obligation  to  be 
void." 

The  bill  avers  inter  alia  that  the  suit  in  which  judgment 
was  rendered  was  without  any  foundation ;  that  complainant 
was  not  indebted  to  defendant  Brown  in  any  sum  of  money 
upon  any  account  whatever;  that  Brown  admitted  to  com- 
plainant that  his  pretended  claim  in  suit  was  groundless; 
that  he  had  no  claim  or  cause  of  action  against  him ;  that  it 
was  started  in  anger,  and  that  he  did  not  intend  to  prosecute 
it,  and  would  cause  it  to  be  dismissed,  and  that  he  need  pay 
no  further  attention  to  it.  At  this  time  complainant  had 
retained  counsel  and  interposed  his  pleading  in  defense  of 
the  action ;  that  trusting  and  relying  on  Browii^s  promise  not 
to  further  prosecute  the  action,  but  to  cause  it  to  be  dis- 
missed, he  discharged  his  lawyer  and  paid  no  further  atten- 
tion to  defending  the  suit;  that  Brown,  disregarding  his 
promises,  without  notice  to  complainant,  surreptitiously  and 
without  his  knowledge,  proceeded  to  trial  in  complainant's 
absence  and  procured  the  verdict  of  a  jury  for  $376.50  and 
judgment  to  be  entered  on  such  verdict  on  the  last  day  of 
the  term  of  the  County  Court,  and  that  complainant  did  not 
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ascertain  or  know  of  any  of  the  proceedings  leading  up  to 
said  judgment  or  its  entry  until  after  the  lapse  of  the  term 
of  court  at  which  it  was  entered,  and  until  it  was  too  late 
to  move  to  set  aside  said  proceedings  and  judgment;  that 
the  judgment  was  obtained  by  false  and  fraudulent  evidence ; 
that  the  first  knowledge  appellee  had  of  the  judgment  was 
on  January  21,  1908,  when  a  demand  was  made  upon  him 
by  the  sherijff  for  payment  of  the  amount  of  the  execution 
issued  upon  the  judgment;  that  the  sheriff  was  threatening 
to  levy  the  execution  so  obtained  upon  the  personal  property, 
machinery,  tools,  etc.,  used  by  complainant  in  the  conduct 
of  a  garage  and  madiine  shop,  and  sell  the  same  to  satisfy 
the  amount  due  upon  said  judgment,  and  also  threatened  to 
levy  the  execution  upon  and  sell  his  real  estate  for  the  same 
purpose  unless  complainant  paid  the  said  judgment  with 
costs.  Complainant  filed  two  affidavits  in  support  of  the 
averments  of  his  bill.  Complainant's  aflBdavit  to  his  bill 
stated  as  a  reason  for  the  granting  of  the  injunction  without 
notice,  that  "he  is  advised  and  informed  and  so  states  the 
fact  to  be,  that  his  rights  as  complainant  will  be  unduly 
prejudiced  if  the  injunction  is  not  issued  immediately  and 
without  notice  to  the  defendants,  etc."  The  jurat  of  the 
notary  administering  the  oath,  is  "Subscribed  and  sworn  to 

before  me  this day  of  January,  A.  D.  1908."    The  bill 

is  indorsed  filed  January  27,  1908. 

While  we  are  not  called  upon  at  this  time  to  decide  the 
merits  of  this  cause  or  to  adjudicate  the  ultimate  rights  of 
the  parties,  we  are  inclined  to  the  opinion  that  the  averments 
of  the  bill  stated  a  prima  facte  case  entitling  complainant 
to  the  temporary  restraining  order  prayed.  The  omission  to 
insert  in  the  jurat  the  day  on  which  the  affidavit  was  sworn 
to  before  the  notary,  we  regard  as  immaterial.  The  fact  re- 
mains that  it  was  sworn  to  by  the  affiant  as  the  jurat  clearly 
indicates,  and  lacking  as  it  does  a  statement  of  the  exact  day 
of  the  month  of  January  when  the  oath  was  administered, 
it  may  be  treated  as  having  been  sworn  to  on  the  day  the 
bill  was  filed.  This  was  in  ample  time  to  authorize  the 
chancellor  to  grant  the  injunction  prayed  for  in  the  bill, 
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if  in  other  respects  the  action  of  the  chancellor  in  awarding 
an  injunction  were  not  erroneous. 

The  facts  which  would  tend  unduly  to  prejudice  a  com- 
plainant in  his  rights  if  the  injunction  prayed  be  not  issued 
without  notice,  must  appear  either  by  facts  stated  in  the 
bill  or  by  an  affidavit  accompanying  it.  Conclusions  upon 
undisclosed  facts  will  not  satisfy  the  statutory  requirement 
in  this  regard.  But  by  reference  to  the  bill,  sufficiently 
verified,  we  find  facts  rendering  an  immediate  injunctional 
order  imperative  to  prevent  complainant's  rights  from  be- 
ing unduly  prejudiced.  The  execution  was  in  the  hands  of 
the  sheriff.  That  officer  had  demanded  payment  and  was 
threatening  to  levy  immediately  upon  the  personal  property 
of  complainant  in  use  by  him  in  his  business.  Nothing  but 
payment  of  the  judgment  or  an  injunctional  order  arresting 
the  levying  of  the  execution  could  avail  to  save  the  seizure 
of  complainant's  property  and  the  temporary  suspension  of 
his  business.  If  the  judgment  was  fraudulently  obtained, 
it  would  be  inequitable  to  require  its  payment.  We  think 
the  facts  stated  in  the  bill,  if  true — and  they  must,  for  the 
purpose  of  granting  the  injunction  order,  be  assumed  and 
taken  by  the  chancellor  to  be  true — ^justified  the  chancellor's 
granting  the  injunctional  order  without  notice.  Suburban 
Construction  Co.  v.  Naugle,  70  111.  App.,  384. 

The  bond  accepted  by  the  chancellor  is  not  a  compliance 
with  the  statute.     Section  8,  chapter  69,  is  in  part  as  follows : 

"Before  an  injunction  shall  issue  to  enjoin  a  judgment, 
the  complainant  shall  give  bond  to  the  plaintiff  therein,  in 
double  the  amount  of  such  judgment,  with  sufficient  surety 
*  *  *  for  the  payment  of  all  moneys  and  cost^  due  to 
the  plaintiff  in  the  judgment,  and  such  damages  as  may  be 
awarded  against  the  complainant  in  case  the  injunction  is 
dissolved."  The  statute  must  be  strictly  complied  with. 
It  leaves  no  discretion  to  the  chancellor  to  fix  the  condition 
or  penalty  of  the  bond  variant  from  that  directed  by  the 
statute.  Such  bond  is  the  foundation  upon  which  the  right 
to  obtain  the  injunction  rests.  Failing  to  have  such  sup- 
port, it  cannot  be  allowed  to  remain  in  force.     The  decisions 
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are  uniform  to  this  effect.  The  last  expression  on  this 
subject  by  this  court  is  found  in  Williams  v.  Harper,  127 
lU.  App.,  619.     We  there  said: 

*'The  injunctional  order  restrains  defendants  from  is- 
suing an  execution  on  their  judgment  in  Justice  Martin's 
court  against  Tichy.  The  injunction  bond  should  have  been 
conditioned  for  the  payment  of  all  moneys  and  costs  due 
defendants  in  the  judgment  in  compliance  with  section  8, 
chapter  69,  E.  S.  The  failure  so  to  do  is  reversible  error. 
This  case  falls  witliin  the  rule  announced  in  Stirlen  v. 
Ifeustadt,  60  111.  App.,  378,  The  bond  here,  as  in  Stirlen 
V.  Xeustadt,  supra,  is  conditioned  only  for  the  payment  'of 
all  such  costs  and  damages  as  shall  be  awarded  *  *  * 
in  case  said  injunction  is  dissolved.'  This  is  not  in  accord 
with  the  demand  of  the  statute  and  is  consequently  insuffi- 
cient." Packer  v.  Eoberts,  44  ihUL,  2112 ;  Am.  Fine  Arts 
Co.  V.  Voigt,  103  ibid.,  659;  Grossman  v.  Davis,  117 
ibid.,  354. 

For  the  failure  to  file  bond  as  required  by  statute,  tlie 
order  of  the  Superior  Court  granting  an  injunction  is  re- 
versed. 

Reversed. 


Charles  Hinkley  Baker  t.  Howard  W.  Baker^  Adminis- 
trator^ et  al. 

Gen.  Ko.  13,640. 

1.  CoxTBACTS — how  to  he  construed.  A  contract  must,  If  pos- 
sible, be  BO  construed  as  to  effectuate  the  Intention  of  the  parties 
and  to  sustain  the  contract;  also,  if  one  possible  construction  would 
render  the  contract  illegal  and  another  possible  construction  would 
make  it  legal,  the  latter  construction  will  be  adopted. 

2.  Contracts — tohen  party  not  deemed  to  have  contracted  with 
himself.  A  party  to  a  contract  will  not  be  deemed  to  have  under- 
taken to  perform  the  Impossible  feat  of  contracting  with  himself, 
but  a  construction  will  be  given,  If  consistent  with  the  contract 
as  an  entirety,  which  will  make  the  undertaking  or  clause  in  ques- 
tion an  agreement  by  such  party  with  the  other  signers  of  the 
contract 
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3.  Contracts — tchen  want  of  mutuality  does  not  appear.  Held, 
that  the  contract  In  question  In  this  case  was  not  void  for  want  of 
mutuality. 

4.  Contracts — when  party  cannot  question  validity,  A  party 
cannot  at  one  and  the  same  time  assert  rights  under  a  contract  and 
urge  that  the  same  is  void. 

5.  Contracts — effect  of  clause  limiting  time  for  bringing  suit. 
A  clause  of  a  contract  which  provides  that  an  action  with  respect 
to  a  portion  of  the  subject-matter  thereof  shall  be  commenced  within 
a  time  specified,  and  that  the  commencement  of  such  action  within 
such  specified  time  is  a  condition  precedent  to  its  maintenance, 
is  valid  and  enforceable. 

6.  Amendments  and  jeofails — when  error  to  deny  leave  to 
amend  hill  of  complaint.  Held,  that  under  the  showing  made  in 
this  case  it  was  error  to  deny  leave  to  amend  the  bill  of  complaint 
filed  therein. 

HoLDOM,  P.  J.,  dissenting. 

Bill  in  chancery.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Willard  M.  McEwen,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1907.  Reversed  and  remanded. 
Opinion  filed  March  9,  1908.    Rehearing  denied  March  26,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
decree  sustaining  a  demurrer  to  and  dismissing  a  bill  filed 
by  appellant  against  appellees.  Appellant  will  be  referred 
to  as  complainant,  and  appellees  as  defendants.  The  bill 
in  question  is  the  second  amended  bill  filed  in  the  cause,  and 
will  be  referred  to  as  the  bill.  The  bill  is  very  lengthy, 
and  instead  of  being  abstracted  is  substantially  set  forth  in 
full  in  what  is  misnamed  "Abstract  of  Kecord,"  but  which 
is,  in  fact,  a  printed  copy  of  the  record.  Counsel  have 
completely  ignored  the  rule  of  the  court  requiring  abstracts. 
It  is  averred  in  the  bill  substantially  as  follows: 

Howard  W.  Baker  is  the  duly  appointed  administrator  of 
William  T.  Baker,  deceased,  who  died  at  Chicago,  October 
6,  1903,  leaving  as  his  heirs  Charles  H.  Baker,  the  com- 
plainant, Henry  D.  Baker,  Bertha  Baker  Ailing,  formerly 
Bertha  Baker,  Anna  F.  Baker,  wife  of  said  William  T. 
Baker,  deceased,  and  Anna  M.  Baker,  all  of  whom  are  de- 
fendants, and  each  of  the  last  two  non  compos  mentis.  Com- 
plainant is  the  son  of  William  T.  Baker,  deceased,  and  is, 


Chicago — ^Fibst  District— A.  D.  1908.        219 
Baker  y.  Baker. 

by  education  and  profession,  a  civil  engineer,  and  educated 
in  respect  to  mechanical,  hydraulic  and  electrical  engineer- 
ing, which  William  T.  Baker,  deceased,  knew,  and  so  know- 
ing, confided  in  complainant  as  a  son  and  an  expert.  Wil- 
liam T.  Baker  in  1897  was  not  scientific  or  an  expert  in 
matters  involving  electricity,  but  was  a  financier,  a  business 
man  and  a  stock  broker.  Five  years  prior  to  1897  complain- 
ant discovered  in  Kings  county,  in  the  State  of  Washington, 
Snoqualmie  Falls,  a  water  power  capable  of  generating 
electric  agencies  for  use  in  conveying  power  for  lighting, 
heating,  and  transportation  through  much  of  the  territory 
of  the  then  Territory  of  Washington,  and  the  territory 
adjacent  thereto,  and,  after  investigation  and  the  devise- 
ment  of  plans  for  the  utilization  of  said  Falls,  com- 
plainant secured  an  option  for  the  purchase  of  the  samo, 
and  came  to  Chicago  and  presented  to  William  T.  Baker, 
deceased,  a  complete  plan  for  the  development  thereof,  and 
showed  how  profit  could  be  made  by  investing  therein ;  and 
this  was  approved  by  said  William  T.  Baker;  and,  about 
the  year  1894  and  1895  he  and  complainant,  at  Chicago, 
entered  into  a  verbal  copartnership  agreement  for  the  pur- 
pose of  developing  and  distributing  said  water  power.  The 
partnership  agreement  is  then  stated,  and  is  in  substance, 
that  complainant  was  to  furnish  his  skill  and  labor  and  de- 
vote all  his  time  to  the  business,  and  that  William  T.  Baker 
was  to  furnish  all  the  necessary  money,  and  that  all  profits 
and  losses  were  to  be  shared  equally ;  and  also  that  the  part- 
nership should  extend  to  and  include  the  organization  of  any 
company  or  offspring  companies  which  it  might  be  neces- 
sary to  form  to  carry  out  said  project,  and  that  the  business 
should  be  conducted  in  the  name  of  William  T,  Baker, 
except  when  it  was  necessary  to  be  conducted  in  the  names 
of  such  companies  as  might  be  formed.  Complainant  per- 
formed his  part  of  said  agreement,  and,  in  addition,  con- 
tributed sums  of  money  toward  the  enterprise  to  the  amount 
approximately  of  $14,000. 

In  pursuance  of  said  partnership  business,  complainant 
acquired  the  plant,  machinery  and  real  and  personal  prop- 
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erty  in  the  name  of  William  T.  Baker,  or  in  the  names 
of  such  companies  as  might  be  organized  for  the  purpose  of 
furthering  the  object  of  the  copartnership,  the  stock  and 
bonds  of  which  companies  were,  at  complainant's  request, 
made  out  in  William  T.  Baker's  name,  but  were  to  be  held 
by  him  in  trust  for  himself  and  complainant.  Complainant 
proceeded  to  obtain  permits,  deeds  and  titles  of  such  other 
water  plants,  rivers  and  falls  in  the  State  of  Washington  as 
would  make  one  common  system,  for  the  purpose  aforesaid, 
the  said  William  T.  Baker  furnishing  the  necessary  money. 
A  number  of  corporations  were  formed  in  pursuance  of  the 
partnership  agreement,  the  stock  of  which  was  taken  and 
held  in  William  T.  Baker's  name  for  the  joint  benefit  of 
the  partners.  The  first  of  said  corporations  was  the  Sno- 
qualmie  Falls  Power  Co.,  organized  under  the  laws  of  the 
State  of  Washington,  January  18,  1898,  the  capital  stock 
of  which  was  $500,000,  all  of  which,  except  not  exceeding 
four  shares  held  by  others  for  the  purpose  of  the  directorate, 
was  in  the  name  of  William  T.  Baker,  and  was  held  and 
apparently  owned  by  him.  Complainant,  by  W^illiam  T. 
Baker's  direction,  was  made  president  and  general  manager 
of  said  company,  and  complainant  expended  $25,000  in  the 
construction  of  implements  and  materials  and  erected  a  ten 
thousand  power  plant  at  said  falls,  and  expended  $750,000 
in  the  erection  of  necessary  buildings,  which  sum  was  paid 
from  copartnership  funds,  and  said  William  T.  Baker  as- 
signed all  of  said  properties  for  $500,000  par  value  of  the 
stock  of  said  company,  and  $600,000  par  value  of  first 
mortgage  bonds  of  said  company.  Also  there  was  created 
by  complainant  and  William  T.  Baker  the  Seattle  Cataract 
Co.,  for  the  purpose  of  purchasing  power  from  the  Sno- 
qualmie  Falls  Power  Co.,  and  distributing  the  same  to  the 
people  of  Seattle,  and  the  Seattle  Co.  took  title  in  its  own 
name  to  a  building  known  as  the  Cataract  Building,  in  the 
city  of  Seattle,  and  complainant,  at  great  trouble  and  in 
competition  with  others,  procured  from  the  city  of  Seattle  a 
"franchise"  allowing  the  Snoqualmie  Falls  Power  Co.  and 
its  subsidiary  companies  to  furnish  power  through  that  city 
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in  divers  forms  and  ways,  which  franchise  was  secured  and 
confirmed  to  William  T.  Baker.  Also  there  was  purchased 
for  the  sum  of  $35,000,  all  the  interest  of  the  White  River 
Company,  the  capital  stock  of  which  was  $1,500,000,  for  the 
puri>08e  of  utilizing  the  White  River  power,  in  Pierce 
county.  State  of  Washington.  Also  the  Tacoma  Cataract 
Co.  was  organized  nnder  the  laws  of  the  State  of  Washing- 
tong,  with  a  capital  stock  of  $100,000,  said  company  to 
act  in  conjunction  with  the  White  River  Falls  Co.,  and 
operate,  as  did  the  Seattle  Cataract  Co.,  with  the  Sno- 
qualmie  Falls  Power  Co. 

Subsequently,  October  22,  1902,  complainant,  with  the 
knowledge,  consent  and  direction  of  William  T.  Baker,  did, 
for  the  better  control  and  management  of  said  companies, 
direct  the  consolidation  of  all  of  said  companies  under  the 
name  of  Snoqualmie  Falls  &  White  River  Power  Co.,  with 
a  capital  stock  of  $3,000,000,  complainant  being  one  of 
the  incorporators  of  the  consolidated  company,  and  the  con- 
solidated company  acquired,  March  1,  1004,  the  properties 
heretofore  named.  Xext,  it  is  stated  that  large  amounts, 
stating  the  amounts,  were  expended  by  the  White  River 
Power  Co.  and  the  Tacoma  Cataract  Co.,  in  constructions 
and  in  the  erection  of  buildings.  Subsequently,  the  con- 
solidated company,  because  of  the  increase  in  value  of  its 
property,  owing  to  complainant's  labors,  had  its  capital  stock 
increased  to  $3,500,000,  divided  into  12,500  shares  of  pre- 
ferred stock  bearing  6  per  cent  interest,  and  22,500  shares 
of  common  stock. 

William  T.  Baker,  while  holding  all  the  partnership  as- 
sets in  his  own  name  in  trust,  as  aforesaid,  drew,  from 
time  to  time,  large  amounts  of  money,  greatly  in  excess 
of  his  investment,  and,  as  complainant  charges,  of  all  amounts 
contributed  .by  him.  In  the  spring  of  1903,  complainant 
requested  William  T.  Baker,  as  he  had  at  other  times  be- 
fore, to  make  distribution  of  stock,  in  accordance  with  the 
intent  of  the  partnership,  but  he,  being  at  that  time,  op- 
pressed by  matters  pertaining  to  the  debts  of,  and  bond  is- 
sues on  the  property,  and  pertaining  to  his  operations  on 
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the  Board  of  Trade  of  the  city  of  Chicago,  said  that  division 
would  be  made  at  an  early  time,  and  complainant,  relying 
on  his  integrity  and  business  reputation,  etc.,  refrained 
from  insisting  on  a  division,  and  shortly  thereafter,  October 
6,  1903,  William  T.  Baker  suddenly  died,  without  any  ac- 
counting having  been  made  with  complainant,  and  im- 
mediately thereafter,  and  following  the  appointment  of 
Howard  W.  Baker  as  the  administrator  of  William  T. 
Baker's  estate,  said  Howard  W.  Baker  took  possession  of  all 
the  assets  of  said  partnership  business,  and  has  since  re- 
fused to  permit  complainant,  as  surviving  partner,  to  wind 
up  the  business  of  the  partnership,  and  has  ever  since  re- 
fused to  recognize  complainant's  claim,  as  partner,  for  an 
accounting  in  respect  to  the  partnership  assets  in  his  hands, 
and  complainant  served  on  said  administrator  a  statement 
of  his  claim  as  partner,  and,  October  15,  1904,  filed  in  the 
Probate  Court  a  sworn  statement,  setting  forth  his  right 
and  interest  as  partner.  Thereafter,  it  became  necessary 
to  obtain  money  for  the  benefit  of  the  estate,  and  to  make 
certain  financial  arrangements  with  N.  W.  Harris  &  Co., 
to  finance  the  estate  and  the  properties  in  which  complainant 
had  a  half  interest  as  partner;  and  complainant's  claim, 
filed  as  aforesaid,  was  deemed  an  obstruction  to  obtaining 
the  money  by  Harris  &  Co.,  by  the  administrator  and  the 
heirs;  and  all  parties,  particularly  Howard  W.  Baker,  ad- 
ministrator, Charles  H.  Baker,  complainant.  Bertha  C.  B. 
Ailing,  Henry  D.  Baker,  Howard  W.  Baker,  in  his  own 
right,  and  also  as  conservator  and  guardian  of  Anna  F. 
Baker  and  Annie  M.  Baker,  concluded  that  it  would  be  well, 
for  the  considerations  of  advantage  to  the  estate  and  the 
properties,  to  withdraw  the  written  notice  of  complainant's 
claim;  all  of  which  agreement  was  reduced  to  writing  in  a 
certain  paper  known  as  "Assignment  in  Trust,"  designated 
"Exhibit  A"  to  the  bill,  together  with  an  auxiliary  contract 
with  N.  W.  Harris  &  Co. 

From  time  to  time  during  the  year  1905,  propositions  of 
settlement  were  made  to  complainant  by  said  administrator 
and  the  heirs,  which  did  not,  after  negotiations,  prove  ma- 
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terially  satisfactory,  and  Xovember  6,  1905,  complainant 
commenced  suit  in  the  United  States  Circuit  Court  for  the 
Xorthem  District  of  Illinois,  and,  by  reason  of  said  trust 
agreement,  was  compelled  to  make  parties  to  said  suit,  the 
Commercial  Trust  Co.  of  New  Jersey  and  other  defendants, 
some  of  whom  reside  in  the  State  of  Washington.  The 
Commercial  Trust  Co.  appeared  and  objected  to  the  juris- 
diction, and  Howard  W.  Baker,  for  himself  and  his  code- 
fendants,  objected  that  the  defendants  residing  in  the  State 
of  Washington  were  not  within  the  jurisdiction  of  the  court, 
and  on  the  suggestion  of  the  presiding  judge,  that  full  relief 
could  not  be  had  against  all  the  parties  in  that  court,  the 
bill  was  dismissed  April  20,  1906,  without  prejudice,  on 
complainant's  motion.  Said  trust  agreement  provides  that 
complainant  should  commence  suit  within  a  year  or  be 
barred,  and  complainant  claims  that,  by  said  suit  in  the 
United  States  Court,  he  so  did.  It  is  provided  in  the  trust 
agreement  that  the  trustee  shall  keep  correct  books  of  ac- 
count of  the  trust  property,  at  all  times  during  the  trust,  and 
furnish  to  the  distributees,  at  their  request,  statements  show- 
ing the  condition  of  said  property,  which  Howard  W.  Baker 
has  failed  to  do,  although  complainant,  as  a  distributee,  has 
frequently  requested  from  him  a  written  statement  showing 
the  true  condition  of  said  property. 

Section  10  of  said  trust  agreement  provides  that  so  far 
as  practicable,  the  trust  property  and  funds,  at  any  time 
held  by  the  trustee,  shall  be  deposited  in  safe  deposit  vaults 
or  banks  in  Chicago,  and  that  books  of  account  shall  be  kept 
by  the  trustee  in  his  office  in  Chicago,  and  shall  be  subject, 
at  all  times,  to  examination  by  the  distributees.  But  the 
tnistee,  in  violation  of  said  agreement,  has  sent  the  trust 
property  out  of  this  State  and  kept  it  in  the  State  of  New 
Jersey,  and  under  the  control  of  himself  and  the  said  Com- 
mercial Trust  Co.,  so  that  complainant  can  obtain  no  in- 
formation concerning  the  same. 

William  T.  Baker,  at  divers  times,  received  from  the  part- 
nership business  items  aggregating  $1,227,173.08,  as  com- 
plainant believes,  leaving  at  least  $149,441.33  to  be  divided 
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between  complainant  and  the  estate  of  William  T.  Baker. 
The  bill  then  sets  out  properties  claimed  to  exceed  in  value 
all  investments  made  by  William  T.  Baker  in  which  com- 
plainant claims  an  interest. 

The  remaining  allegations  of  the  bill  we  do  not  deem 
necessary  to  be  set  forth  for  the  purpose  of  passing  on  the 
question  to  be  decided. 

James  Hamilton  Lewis  and  Elijah  N.  Zoline,  for 
appellant. 

CusTEB,  Griffin  &  Cameron,  for  appellees;  J.  R.  Cus- 
ter, of  counsel, 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  special  cause  of  demurrer  to  the  bill  is  that  suit  was 
not  commenced  by  complainant  within  one  year  from  No- 
vember Y,  1904,  the  date  of  the  trust  agreement  mentioned 
in  the  preceding  statement,  and  counsel  for  the  parties,  re- 
spectively, apparently  agree  that  the  court  sustained  the 
demurrer  and  dismissed  the  bill  on  the  ground  that  the  pres- 
ent suit,  which  was  commenced  March  16,  1906,  is  barred 
by  the  following  provision  in  section  6  of  the  trust  agree- 
ment, to  which  the  complainant  was  a  party:  "Nothing  in 
these  presents  shall  be  deemed  or  taken  to  prejudice  or  af- 
fect the  right  of  said  Charles  H.  Baker,  at  any  time  wdthin 
one  year  after  the  date  of  these  presents,  to  commence,  and 
thereupon  to  prosecute  to  final  judgment  or  decree  such  ac- 
tion at  law,  or  suit  in  equity,  as  he  may  elect,  for  the  pur- 
pose of  establishing  the  validity  of  his  claim  of  the  existence 
of  a  partnership  between  himself  and  said  William  T.  Baker, 
deceased,  in  his  lifetime,  and  for  the  recovery  only  out  of 
so  much  of  said  property  as  is  not  and  shall  not  be  required 
to  be  applied  hereunder  by  the  trustee,  or  his  successor,  in 
his,  her  or  its  discretion,  to  the  uses  and  purposes  expressed 
in  the  foregoing  clauses  a,  b  and  c  of  paragraph  1  of  these 
presents,  of  such  alleged  partnership  interest  or  share  of 
said  Charles  II.  Baker,  and  out  of  no  other  property;  and 
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the  said  Charles  II.  Baker  does,  hereby,  further  covenant 
and  agree,  that  it  shall  be  and  is  a  condition  precedent  to  the 
maintenance  of  such  suit  or  action,  that  the  same  shall  be 
commenced  within  one  year  after  the  date  hereof,  or  there- 
after be  forever  barred." 

Appellant's  counsel  contend  that  the  trust  agreement  is 
void  for  want  of  contracting  parties,  want  of  mutuality  and 
want  of  consideration.  Waiving  for  the  present  the  ques- 
tion, whether  appellant  is  in  a  position  to  question  the 
validity  of  the  trust  agreement,  we  will  consider  this  ob- 
jection.    The  agreement  commences  thus: 

"This  indenture,  made  and  entered  into  this  7th  day  of 
November,  A.  D.  1904,  by  and  between  Henry  D.  Baker, 
party  of  the  first  part,  Howard  W.  Baker,  party  of  the  sec- 
ond part  (hereinafter  also  called  the  ^Trustee'),  and  Charles 
H.  Baker,  Bertha  C.  B.  Ailing,  Henry  D.  Baker  and  Howard 
W.  Baker,  in  his  own  right,  and  as  conservator  and  guardian 
of  Anna  F.  Baker  and  Annie  M.  Baker,  duly  appointed  by 
the  Probate  Court  of  the  County  of  Cook,  in  the  State  of 
Illinois,  and  the  Superior  Court  of  the  County  of  King,  in 
the  State  of  Washington,  parties  of  the  third  part  (herein- 
after also  called  the  'Distributors',  Witnesseth :" 

The  conclusion  of  the  agreement,  and  the  signatures 
thereto,  are  as  follows : 

"14.  The  distributees  do  hereby  jointly  and  severally 
agree  to  and  with  the  parties  of  the  first  and  second  parts  to 
be  bound  by,  all  and  singular,  the  terms  and  provisions  of 
these  presents,  the  said  Howard  W.  Baker  as  conservator 
and  guardian  of  the  said  Anna  F.  Baker  and  Annie  M. 
Baker,  pursuant  to  authority  conferred  upon  him  by  orders 
duly  entered  by  the  Probate  Court  aforesaid  in  the  matters 
of  their  respective  estates. 

"15.  The  party  of  the  second  part  does  hereby  accept 
the  trusts  created  and  in  him  reposed  by  these  presents,  and 
does,  for  himself,  his  successors,  heirs,  executors  and  admin- 
istrators, hereby  covenant  and  agree  to  and  with  the  party 
of  the  first  part  and  the  parties  of  the  third  part,  their  and 
each  of  their  successors,  heirs,  executors,  administrators  and 
15 
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assigns,  that  he,  the  party  of  the  second  part,  will  well,  truly 
and  faithfully  execute  the  same  according  to  the  best  of  his 
skill,  knowledge  and  ability. 

"In  witness  whereof,  the  parties  to  these  presents  have 
hereunto,  and  to  five  other  instruments  of  like  tenor,  set  their 
hands  and  seals,  the  day  and  year  first  above  written. 

IIenry  D.  Baker,        [Seal] 

Howard  W.  Baker,     [Seal] 

Chas.  H.  Baker,  [Seal] 

By  James  Hamilton  Lewis, 

His  Agent  and  Attorney  in  fact. 


Howard  W.  Baker, 
Henry  D.  Baker, 
Bertila.  C.  B.  Ali^inq, 
Howard  W.  Baker, 
As    Conservator    and 
Anna  F.  Baker. 
Howard  W.  Baker, 
As    Conservator    and 
Annie  M.  Baker." 


[Seal] 
[Seal] 
[Seal] 
[Seal] 
Guardian    of 

[Seal] 
Guardian    of 


Distributees. 


The  argument  in  respect  to  want  of  parties  is,  that  Howard 
W.  Baker,  by  paragraph  14  supra,  purports  to  contract  with 
the  parties  of  the  second  part,  he  being  one  of  said  second 
parties,  and  as  one  cannot  contract  with  himself,  the  agree- 
ment is  void.  We  think  that  counsel,  unmindful  of  the 
maxim  qui  haeret  in  litera  haeret  in  cortice,  take  too  short 
a  view.  The  parties  to  the  agreement  well  knew,  at  the  time 
of  its  execution,  that  one  cannot  contract  with  himself. 
This  is  shown  by  paragraph  6  of  the  agreement,  in  which 
the  appellant  contracts  as  follows :  "Charles  H.  Baker  does 
hereby  covenant  and  agree  to  and  with  the  party  of  the  first 
part,  the  party  of  the  second  part,  and  the  parties  of  the 
third  part  (other  than  Charles  H.  Baker),  and  each  of 
them,''  etc.  The  parties  must  be  presumed  to  have  in- 
tended that  every  part  of  the  agreement  should  be  effective 
and  operative,  and  could  not  have  understood  or  intended 
paragraph  14  as  requiring  Howard  W.  Baker  to  perform 
Ihe  impossible  feat  of  contracting  with  himself.  They  must 
have  understood  by  the  paragraph  that  he  was  •  contracting 
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with  parties  other  than  himself.  It  is  a  fundamental  rule 
that  a  contract  must,  if  possible,  be  so  construed  as  to  ef- 
fectuate the  intention  of  the  parties  and  to  sustain  the  con- 
tract, ut  res  magis  valeat  quam  pereat.  It  is  also  a  rule 
of  construction  that  if  by  one  possible  construction  the  con- 
tract would  be  illegal,  and  if  by  another  possible  construc- 
tion it  would  be  legal,  the  latter  construction  will  be  adopted. 
Chitty  on  Contracts,  11th  Am.  ed.,  977 ;  2  Parsons  on  Con- 
tracts, 6th  ed.,  star  p.  500.  A  fortiori,  if  construing  para- 
graph 14  one  way  involves  an  impossibility,  and  if  con- 
struing it  another  way,  of  which  it  is  susceptible,  it  is  in 
accordance  with  common  sense  and  the  general  intention  of 
the  instrument,  the  latter  construction  must  prevail. 

In  respect  to  the  objection  that  the  agreement  is  void  for 
want  of  mutuality,  counsel  say,  citing  cases,  that  Howard 
W.  Baker,  who,  as  distributee,  signed  the  agreement,  as 
conservator  and  guardian  of  Anna  F.  Baker  and  Annie  iSl, 
Baker,  insane  persons,  cannot  bind  the  persons  or  estates  of 
his  wards.  Counsel  fail  to  point  out  anything  in  the  agrec^ 
ment  by  which  it  is  sought  to  bind  the  person  or  estate  of 
either  of  the  wards,  and,  on  examination  of  the  agreement, 
we  cannot  find  anything.  The  only  provision  in  the  agree- 
ment specifically  referring  to  the  wards,  is  one  providing 
that  the  trustee  shall  pay  to  them  such  proportion  or  shares 
of  the  estate  as  they  will,  by  law,  be  entitled  to  take.  There 
is  nothing  in  the  agreement  imposing  any  obligation  on 
them,  or  requiring  them  to  do  anything.  Therefore,  there 
is  nothing  to  be  enforced  against  them. 

The  argument  of  complainant's  counsel  must  proceed  on 
the  ground  that  Anna  F.  Baker  and  Annie  M.  Baker  are 
necessary  parties  to  the  agreement.  If  this  be  true,  the 
sole  way  in  which  they  could  become  parties  is  by  their 
conservator  and  guardian,  who,  by  section  5,  chapter  85  of 
the  statutes,  has  the  care  and  management  of  their  estates, 
signing  on  their  behalf,  and  we  know  of  no  decision  holding 
that  the  conservator  of  an  insane  person  cannot  consent,  on 
behalf  of  his  ward,  to  an  agreement  for  the  benefit  of  the 
ward,  and  which  binds  neither  the  person  nor  the  estate  of 
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the  ward.  If  the  wards  are  unnecessary  parties,  and  Howard 
W.  Baker  was  without  authority  to  sign  the  agreement  on 
their  behalf,  his  so  signing  did  not  make  them  parties,  and 
the  agreement  can  be  enforced  against  the  other  parties  to 
it.     Lancaster  v.  Roberts,  144  111.,  213. 

We  find  no  want  of  mutuality  in  the  agreement  The 
agreement  was  made  for  the  mutual  benefit  of  the  heirs, 
including  the  complainant,  and  ample  consideration  for  it 
is  shown  in  the  agreement  itself.  It  is  recited  in  the  agree- 
ment as  follows : 

^*\\Tiereas,  it  is  the  desire  of  the  party  of  the  first  part, 
and  for  the  benefit  of  each  and  all  of  the  distributees,  that 
the  party  of  the  first  part  should  assign  and  deliver  the  prop- 
erty next  hereinafter  described,  to  the  Trustee,  to  be  held, 
managed,  controlled,  disposed  of,  applied  and  distributed  in 
the  manner  herein  provided." 

The  complainant  then  proceeds  to  assign  and  transfer 
certain  properties  to  the  trustee.  We  do  not  think  com- 
plainant is  in  a  position  to  attack  the  trust  agreement.  He 
does  not,  in  his  bill,  claim  that  the  agreement  is  void;  but, 
on  the  contrary,  pleads  it  and  claims  rights  under  and  by 
virtue  of  it.  It  is  contended  by  complainant's  counsel  that 
the  present  suit  is  not  barred  by  the  limitation  in  para- 
graph 6  of  the  trust  agreement,  above  quoted;  that  such 
was  not  the  intention  of  the  parties,  and,  also,  that  the  com- 
mencement of  the  suit  in  the  United  States  Circuit  Court 
was  a  compliance  with  the  limitation. 

The  date  of  the  agreement  is  Xovember  7,  1904.  It  is 
averred  in  the  bill  that  the  suit  in  the  United  States  Court 
was  commenced  Xov ember  6,  1905,  the  last  day  but  one 
of  the  time  limited.  The  present  suit  was  commenced 
March  15,  1906.  The  intention  of  the  parties  is  to  be 
ascertained  from  the  words  of  the  instrument.  In  and  by 
paragraph  6  of  the  trust  agreement  appellant  covenants  as 
follows:  "And  the  said  Charles  H.  Baker  does  hereby 
further  covenant  and  agree  that  it  shall  be,  and  is,  a  condi- 
tion precedent  to  the  maintenance  of  such  suit  or  action,  that 
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the  same  shall  be  commenced  within  one  year  after  the  date 
hereof,  or  thereafter  be  barred/'  etc.  This  language  ex- 
cludes, as  we  think,  all  doubt  of  the  intention  of  the  parties. 
It  will  be  observed  that  the  "condition  precedent"  is  not 
merely  to  the  commencement  of  suit  within  a  year,  but  is  a 
condition  precedent  to  the  maintenance  of  such  suit  or  action, 
that  the  same  shall  be  "commenced  within  one  year  after 
the  date  hereof."  The  bill  does  not  inform  us  of  the  nature 
or  contents  of  the  bill  filed  in  the  United  States  court,  but 
merely  that  it  was  against  the  defendants,  and  that  com- 
plainant, on  learning  that,  by  reason  of  complainant  being 
a  resident  of  the  State  of  Washington  and  the  legal  resi- 
dence of  the  Commercial  Trust  Company  being  in  Xew 
Jersey,  no  relief  could  be  gi^antcd  against  the  Xew  Jersey 
company,  for  want  of  jurisdiction  of  the  court,  dismissed  the 
bill.  In  other  words,  complainant  dismissed  that  bill  be- 
cause it  could  not  be  maintained  in  that  court  against  a 
necessary  party.  Kiddlesbarger  v.  Hartford  Insurance  Com- 
pany, 7  Wall.,  386,  was  a  suit  against  the  insurance  com- 
pany on  a  policy,  which  contained  this  clause: 

"That  no  suit  or  action  of  any  kind  against  said  com- 
pany for  the  recovery  of  any  claim  upon,  under,  or  by  virtue 
of  the  said  policy  shall  be  sustainable  in  any  court  of  law 
or  chancery,  unless  such  suit  or  action  shall  be  commenced 
within  the  term  of  twelve  months  next  after  the  loss  or  dam- 
age shall  occur,  and  in  case  any  suit  or  action  shall  be  com- 
menced against  said  company  after  the  expiration  of  twelve 
months  next  after  such  loss  or  damage  shall  have  occurred, 
the  lapse  of  time  shall  be  taken  and  deemed  as  conclusive 
evidence  against  the  validity  of  such  claim  thereby  so  at- 
tempted to  be  enforced." 

The  policy  was  dated  June  1,  1861,  and  was  for  one 
year.  The  loss  occurred  in  !March,  1862,  and  in  June, 
1862,  the  plaintiff  commenced  suit  in  the  Kansas  City 
Court  of  Common  Pleas.  The  suit  was  dismissed  by  the 
plaintiff  in  June,  1864,  and,  within  one  year  thereafter 
the  plaintiff  commenced  suit  in  the  Court  of  Common  Pleas 
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in  St.  Louis  county,  Missouri,  and  the  suit  was  transferred 
from  that  court  to  the  United  States  Court  for  the  District 
of  Missouri.  The  defendant  pleaded  the  limitation  above 
quoted,  and  the  plaintiff  replied  the  commencement  of  the 
suit  in  the  Kansas  City  Court  of  Common  Pleas.  The 
defendant  demurred  to  the  replication,  and  the  court,  Mr. 
Justice  Fields  delivering  the  opinion,  say:  '*The  action 
mentioned,  which  must  be  commenced  within  the  twelve 
months,  is  the  one  which  is  prosecuted  to  judgment.  The 
failure  of  a  previous  action  from  any  cause  cannot  alter  the 
case.  The  contract  declares  that  an  action  shall  not  be 
sustained,  unless  such  action,  not  some  previous  action,  shall 
be  commenced  within  the  period  designated.  It  makes  no 
provision  for  any  exception  in  the  event  of  the  failure  of 
an  action  commenced,  and  the  court  cannot  insert  one  with- 
out changing  the  contract."  The  court  concludes  its  opinion 
in  these  words:  ''The  commencement,  therefore,  of  the 
present  action  wuthin  the  period  designated,  was  a  condi- 
tion essential  to  the  plaintiff's  recovery,  and  this  condition 
was  not  affected  by  the  fact  that  the  action,  which  was  dis- 
missed, had  been  commenced  within  that  period." 

In  Arthur  v.  Homestead  Fire  Ins.  Co.,  78  N.  Y.,  462, 
the  policy  contained  this  condition:  *'Xo  suit  or  action 
against  this  company,  for  the  recovery  of  any  claim  under 
or  by  virtue  of  this  policy,  shall  be  sustained  in  any  court 
of  law  or  equity,  unless  commenced  within  the  term  of  one 
year  next  after  any  claim  shall  accrue,"  etc.  The  loss  oc- 
curred March  8,  1876,  and,  by  the  terms  of  the  policy,  the 
plaintiff's  claim  accrued  July  8,  1876.  The  plaintiff  com- 
menced a  suit  in  August,  1876,  but  was  non-suited  on  mo- 
tion of  the  defendant,  and  the  suit,  from  judgment  in 
which  the  appeal  was  taken,  was  commenced  October  12, 
1877,  more  than  a  year  after  the  plaintiff's  claim  accrued. 
The  court  say:  "That  the  plaintiff's  counsel  failed  to  pro- 
ceed in  that  action,  and  paying  costs  thereof  abandoned  it, 
cannot  tend  to  the  advantage  of  the  plaintiff  or  confer  a 
new  right  against  his  adversary.  As  the  commencement  of 
that  action  does  not  bring  the  present  within  the  limita- 
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tion,  neither  does  its  failure  extend  the  time.  (Riddles- 
barger  v.  Hartford  Ins.  Co.,  7  Wall.,  38G.)  The  cases 
cited  by  the  learned  counsel  for  the  respondent  are  abundant 
to  show  that  waiver  may  be  implied  from  slight  circum- 
stances, but  none  afford  any  support  to  the  position  that  a 
successful  defense  of  one  action  estops  a  party  from  in- 
sisting that  a  second  cannot  be  maintained  because  com- 
menced too  late." 

We  are  of  opinion  that  the  limitation  in  paragraph  6  of 
the  trust  agreement  constitutes  a  bar  to  the  present  suit,  and 
that  the  commencement  of  the  suit  in  the  United  States 
Court,  which  was  subsequently  dismissed  by  the  complain- 
ant, was  not  a  compliance  with  the  limitation.  This  is 
said  without  reference  to  the  question  whether  complainant 
was,  or  not,  induced  by  the  appellees  to  refrain  from  bring- 
ing suit  within  the  period  limited.  While  it  is  averred  in 
the  bill  that  there  were  negotiations  between  complainant 
and  some  of  the  defendants,  looking  to  a  settlement  of  his 
claim,  and  that,  trusting  -to  the  same,  he  refrained  from 
bringing  suit  till  November  6,  1905,  it  is  not  averred  that 
he  was  induced  to  so  refrain  by  any  acts  or  words  of  the 
defendants  or  any  of  them.  On  the  contrary,  the  aver- 
ments of  the  bill  indicate  that  complainant  was  as  anxious 
for  a  settlement  as  were  the  defendants.  The  bill  avers 
that  complainant  made  propositions  which  the  defendants 
regarded  inequitable,  and  they  made  propositions  which 
he  regarded  inequitable,  and  that  no  satisfactory  conclusion 
could  be  reached.  When  the  court  sustained  the  demurrer 
to  the  bill  the  complainant  moved  for  leave  to  amend  the 
bill,  which  motion  the  court  denied. 

The  bill  is  not  verified  by  affidavit.  The  motion  to  amend 
was  in  writing,  and  is  called  a  petition,  and  is  signed  by 
the  solicitors  for  the  complainant.  It  is  averred  in  the 
written  motion  or  petition  that  the  matters  set  forth  in  the 
proposed  amendments  were  unavoidably  and  unintentionally 
omitted  from  the  bill,  because  of  the  sickness  of  Mr.  E.  N. 
Zoline,  one  of  the  counsel  in  the  cause,  who  was  charged 
with  the  duty  of  drafting  the  bill  and  had  full  charge  of 


232  Appellate  Courts  of  Illinois. 

Vol,  139.]  Baker  v.  Baker. 

the  pleadings.  The  petition  is  verified  by  the  aflSdavit  of 
the  complainant,  who  deposes  that  it  is  true  in  substance  and 
in  fact.  Then  follow  the  proposed  amendments,  of  which 
we  do  not  deem  it  necessary  to  here  consider  any  except 
such  as  are  intended  to  account  for  delay  in  bringing  this 
suit,  which  are,  in  substance,  as  follows:  The  defendants, 
except  N.  W.  Harris  &  Co.  and  the  Commercial  Trust  Co., 
and  particularly  Howard  W.  Baker,  Henry  D.  Baker  and 
Bertha  Baker  Ailing,  separately  and  jointly,  made  various 
propositions  of  settlement  to  complainant  during  January, 
February,  March,  April  and  May,  1905,  and  continuously 
thereafter,  and  asked  him  not  to  bring  this  suit,  and  held 
out  to  him,  as  a  reason  therefor,  that  his  bringing  suit  would 
injure  the  estate  and  embarrass  the  heirs  and  hurt  their 
financial  interests  and  injure  the  prospects  of  obtaining 
money  in  Chicago  and  conducting  financial  arrangements 
with  N.  W.  Harris  &  Co.,  etc.  And  said  defendants,  ex- 
cept those  non  compos  mentis,  frequently  and  repeatedly  of- 
fered reasons  to  complainant  why  suit  by  him  to  establish  his 
copartnership  interest  should  not  be  brought,  and  that  the 
income  of  the  estate  would  be  materially  depreciated  if  he 
brought  suit,  and  promised  complainant  that  terms  of  ad- 
justment satisfactory  to  him  would  be  arrived  at,  and  pre- 
vailed on  him  to  defer  bringing  suit,  and  induced  him  to 
continue  further  negotiation.  Other  averments  to  the  same 
effect  are  contained  in  the  proposed  amendments,  including 
requests  of  some  of  the  defendants  to  complainant,  not  to 
bring  suit.  Aflidavits  of  Elijah  N.  Zoline  and  Francis  S. 
Wilson  were  read  in  support  of  the  motion,  to  the  effect  that 
the  drafting  of  the  pleadings  was,  by  agreement  of  complain- 
ant's counsel,  left  to  Mr.  Zoline,  and  that  he  had  sole  charge 
thereof  after  his  employment  in  the  cause,  and  that  Zoline, 
June  16,  1906,  became  suddenly  ill  of  typhoid  fever,  and 
June  21,  1906,  was  taken  to  the  Presbyterian  Hospital, 
where  he  remained  till  July  8,  1906,  and  that  he  had  in  his 
possession  certain  papers  necessary  to  prepare  the  second 
amended  bill,  which  is  the  bill  in  question,  and  that,  for  the 
reasons  stated,  the  amendments  proposed  were  omitted  from 
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the  bill.  Mr.  Custer,  solicitor  for  the  defendants,  made 
an  aflBdavit  in  opposition  to  the  motion,  to  the  effect  that 
all  necessary  information!  for  the  purpose  of  inserting  the 
proposed  amendments  in  the  bill,  was  in  the  possession  of 
Mr.  Lewis,  solicitor  for  complainant,  in  ample  time  to  have 
inserted  the  same  in  the  bill. 

By  section  37  of  the  Chancery  Act,  it  is  provided  that 
the  court  "may  permit  the  parties  to  amend  their  bills 
*  *  *  on  such  terms  as  the  court  may  deem  proper,  so 
that  neither  party  be  surprised  nor  unreasonably  delayed 
thereby.^'  In  the  affidavit  in  opposition  to  the  motion  it  is 
not  stated  that  the  defendants  were  surprised,  or  would  be 
delayed,  by  allowance  of  the  amendments,  and,  in  the  pres- 
ent state  of  the  proceedings,  it  is  not  apparent  that  they 
would  be  unreasonably  delayed. 

In  Droullard  v.  Baxter,  1  Scam.,  191,  the  court  hold 
"that  a  complainant  has  a  right,  considered  unquestionable, 
to  amend  his  bill  before  answer  filed." 

In  Craig  v.  The  People  ex  rel.,  47  111.,  487,  an  amend- 
ment, before  answer,  was  allowed  to  a  bill  for  an  injunction, 
and  this  was  assigned  as  error,  in  respect  to  which  the  court 
say :  "As  to  the  propriety  of  allowing  the  amendment,  noth- 
ing can  be  clearer,  and  it  is  the  constant  practice  of  courts 
of  chancery  to  allow  amendments,  certainly  before  answer 
filed,  and  in  many  cases  after  and  before  replication  is 
filed."     lb.,  492. 

In  Thomas  v.  Coultas,  76  111.,  493,  496,  it  is  said  that 
sworn  bills  are  always  allowed  to  be  amended,  to  prevent  a 
failure  of  justice,  when  a  proper  case  is  shown. 

Bauer  Grocer  Co.  v.  Zclle,  172  111.,  407,  412,  is  to  the 
same  effect. 

In  Nelson  v.  Randolph,  222  111.,  531,  the  lower  court  re- 
fused leave  to  file  certain  proposed  amendments  to  a  sworn 
bill.  The  court  held  that  a  proper  showing  had  been  made 
for  the  allowance  of  the  amendment,  and  used  this  lan- 
guage: "If  the  allowance  of  the  amendments  would  have 
made  the  bill  one  under  which  the  appellants  could  have 
obtained  the  relief  sought,  or  any  equitable  relief,  the  court 
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should  have  allowed  the  amendments  in  furtherance  of  jus- 
tice, and  its  refusal  to  do  so  is  an  abuse  of  discretion,  which 
may  be  reviewed  on  appeal."  The  bill  in  this  case  is  not 
sworn  to,  and  the  allowance  of  amendments  to  an  unsworn 
bill  is,  as  a  general  rule,  a  matter  of  course.  It  is  averred 
in  the  bill  that  complainant  and  William  T.  Baker,  de- 
ceased,.were  equal  partners  in  the  business  described  in  the 
bill,  and  that  the  assets  of  the  partnership  are  large  and 
very  valuable,  and  we  think  justice  requires  that  the  amend- 
ments shall  be  allowed,  so  as  to  enable  the  complainant  to 
prove,  if  he  can,  that  he  was  induced  by  the  defendants  to 
delay  bringing  the  present  suit  within  the  time  limited  by 
the  trust  agreement.  Whether  he  was  so  delayed  will,  of 
course,  be  for  the  chancellor  to  decide  from  the  evidence. 

The  decree  will  be  reversed  and  the  cause  remanded  with 
direction  to  permit  the  proposed  amendments  to  be  made, 
the  appellant  not  to  recover  his  costs  of  this  court. 

Reversed  and  remanded  with  direction^ 

Mr.  Presiding  Justice  Holdom,  dissenting.  While  I 
unhesitatingly  agree  with  all  that  has  been  so  well  said  in 
the  majority  opinion  of  the  court,  I  am  unable  to  bring  my 
mind  into  accord  with  its  final  conclusion.  To  remand  the 
cause  for  the  purpose  of  allowing  complainant  to  file  the 
amendments  which  the  chancellor  denied  him  permission  to 
do,  seems  to  me  a  work  of  supererogation.  Those  amend- 
ments are  in  the  record  and  were  before  the  chancellor.  We 
ought  to  assume,  at  least,  that  the  chancellor  had  informed 
himself  of  the  purport  and  extent  of  these  amendments,  and 
that  with  full  knowledge  of  their  legal  effect  as  injecting 
new  matter  into  the  amended  bill,  he  held  them  to  be  ob- 
noxious to  the  demurrer  interposed,  and  to  have  concluded, 
as  a  matter  of  law,  that  with  the  proposed  amendment  the 
bill,  if  permitted  to  be  so  amended,  would  not  state  a  case 
entitling  complainant  to  any  of  the  relief  prayed.  In  my 
judgment,  this  court  should,  in  deciding  this  case,  do  as  the 
chancellor  should  be  regarded  as  having  done,  viz. :  consider 
the  proposed  amendments  in  concluding  whether  or  not  a 
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case  has  been  stated  which,  with  such  proposed  amendments, 
entitled  complainant  to  any  of  the  relief  prayed. 

It  would  seem  that  complainant  has  not,  by  the  proposed 
amendment,  excused  his  delay  or  stated  such  facts  as,  when 
considered  with  the  matters  already  appearing  from  the 
bill  before  the  court,  relieve  him  from  the  full  operation  of 
the  limitation  clause  in  the  trust  agreement.  It  is  plainly 
apparent  that,  aside  from  the  trust  agreement,  complainant 
has  neither  legal  claim  nor  standing  in  any  court  to  enforce 
one. 

If  complainant  was  in  fact,  as  alleged  in  the  bill,  a  part- 
ner of  his  deceased  father  in  the  enterprises,  why  did  he 
not  make  that  fact  known  at  the  time  of  the  grant  of  let- 
ters of  administration  and  take  the  course  sanctioned  by  the 
statute  ?  This  opportunity  to  assert  his  rights  he  allowed  to 
pass  without  availing  of  it,  but  elected  to  assert  his  rights  in 
the  form  of  a  money  claim  against  his  father's  estate.  lie 
filed  his  claim,  but  failed  to  support  it  by  proof  and  al- 
lowed it  to  be  dismissed.  By  the  latter  act,  the  time  in 
which  he  could  assert  any  claim,  however  meritorious  it 
might  be,  had  passed.  He  was  without  remedy.  If  any 
right  to  assert  a  claim  of  the  nature  made  apparent  by  his 
bill  and  amendments  remains  to  him,  it  is  in  virtue  of  the 
trust  agreement.  The  limitation  allowed  by  that  writing 
for  the  assertion  of  such  right  had  concedcdly  passed  at  the 
time  of  the  filing  of  the  original  bill  in  this  record.  The 
filing  of  a  bill  in  the  United  States  Court  on  the  last  day 
of  the  limitation  became  abortive  when  it  was  discovered 
that  complainant  had  appealed  to  a  tribunal  which  was  with- 
out jurisdiction  to  hear  and  determine  the  matters  between 
the  parties  to  it,  and  which  bill  was  afterwards  dismissed 
on  complainant's  own  motion;  and  this  court  holds  in  the 
majority  opinion  that  the  commencement  of  that  suit  was 
not  a  compliance  with  the  limitation  clause  of  the  trust  agree- 
ment. The  only  matter  left  on  remand  for  the  court,  below 
to  determine,  is  whether  complainant  has  stated  such  facts 
in  regard  to  the  conduct  of  some  of  the  defendants  in  in- 
ducing him  to  refrain  from  instituting  his  action,  that  the 
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limitation  may  be  treated  as  waived.  If  the  commencemGnt 
of  the  suit  in  the  Federal  Court  was  not  a  compliance  with 
the  limitation  clause  of  the  agreement,  it  being  in  the  record, 
is  it  not  evidence  from  which  other  facts  may  be  deduced  i 
Is  it  not  indubitable  if  not  conclusive  evidence,  that  com- 
plainant did  not  rely  upon  any  waiver  of  the  limitation  of 
defendants,  that  he  was  not  lulled  into  repose  by  any  of 
their  representations,  and  that  he  was  taking  no  chances  and 
did  not  regard  the  negotiations  as  any  waiver  of  the  limi- 
tation ? 

The  fact  of  the  suit  being  commenced  refutes,  to  my 
mind,  completely  the  claim  that  complainant  was  misled  by 
any  representations  which  were  made  to  him  by  any  of  the 
defendants.  The  claim  of  waiver  of  the  limitation  is  so 
patent  a  pretense  in  an  attempt  to  cover  up  and  avoid  the 
mistake  of  complainant  in  presenting  his  cause  to  the  wrong 
court,  that  no  one  could  be  deceived  thereby.  When  the 
legal  error  was  discovered,  this  suit  was  instituted.  What 
for?  To  take  the  place  of  the  suit  started  in  vain  in  the 
Federal  Court.  Complainant  was  not  lulled  into  repose 
when  he  commenced  the  Federal  Court  suit.  He  was  wide 
awake,  trusting  to  no  one.  His  conduct  is  in  conflict  with 
his  pretenses.  The  proposed  amendments  state  no  facts 
from  which  defendants  can  be  held  to  be  estopped  from  as- 
serting the  limitation  as  a  bar  to  this  action.  Such  amend- 
ments do  not  contain  any  representations  of  defendants,  in 
faith  of  which  complainant  acted,  which  would  operate  as 
an  estoppel  to  invoke  the  limitation  clause  as  a  defense  in 
bar  of  this  action.  Schmitt  v.  IMerriman,  101  111.  App., 
450 ;  Mills  v.  Graves,  38  III,  4G5. 

As  already  stated,  complainant  has  no  enforceable  rights, 
except  by  force  of  the  terms  of  the  trust  agreement.  If  thp.t 
agreement  is  binding  at  all,  it  is  binding  as  a  whole,  in- 
cluding the  limitation  clause.  If  that  has  been  waived,  the 
agreement  must  be  construed  with  the  limitation  clause  ex- 
punged. This  is  the  reasoning  and  the  law  as  pronounced 
in  LvTiehberg  Cotton  Mills  Co.  v.  Travelers'  Ins.  Co.,  149 
Fed.  R.,  958.     If  this  doctrine  is  applied  here,  then  com- 
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plainant,  being  barred  of  any  right  to  maintain  an  action 
by  the  statutes  of  this  State,  is  as  much  without  remedy 
as  he  would  be  had  the  trust  agreement  not  been  made. 

In  my  judgment  the  case  stated  by  complainant,  in- 
cluding the  rejected  amendments,  does  not  state  a  cause  of 
action  against  defendants  which  is  invulnerable  against  a 
demurrer,  and  it  follows  that,  so  believing,  I  am  unable  to 
reach  any  other  conclusion  than  that  the  Chancellor  did  not 
err  in  denying  leave  to  file  the  last  amendment,  and  that 
therefore  the  decree  dismissing  the  proceeding  should  be 
affirmed. 


Wells  Bros.  Company  r.  William  Flanagan. 
Gen.  No.  18,Co2. 

1.  Negligence — how  question  of  proximate  cause  determined. 
As  a  rule,  It  is  for  the  jury  to  determine  what  was  the  proximate 
cause  of  an  injury. 

2.  Negligence — what  not  defense  to  charge  of.  It  is  no  defense 
to  a  charge  of  negligence  to  say  that  the  injury  complained  of  was 
caused  by  the  negligence  of  a  third  person  if  such  injury  might 
have  occurred  even  though  the  negligence  of  such  third  party  had 
not  intervened. 

3.  Vakiance — when  objection  comes  too  late.  An  objection  of 
variance  not  specifically  raised  in  the  trial  court  cannot  be  urged 
en  review. 

4.  iNSTBUcnoN — when  refusal  not  ground  for  reversal.  It  is  not 
error  to  refuse  a  correct  instruction  if  its  substance  is  contained  in 
another  given. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  George  A.  Dupuy,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1907.  Affirmed.  Opinion 
filed  March  9,  1908. 

Ealph  F.  Potteb,  for  appellant. 

B.  J.  Wellman,  for  appellee. 

Mr.  Justice  Adams    delivered  the  opinion  of  the  court. 
Appellee  sued  appellant  and  the  Oscar  Daniels  Company, 
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and,  September  14,  1906,  filed  a  declaration,  averring  sub- 
stantially as  follows :  The  defendants  are  corporations,  and 
June  5,  1905,  were  engaged  in  the  erection  and  construc- 
tion of  a  building  at  Wabash  avenue  and  Madison  street, 
in  the  city  of  Chicago,  and  plaintiff  was  a  laborer  working 
in  and  about  said  building,  for  a  subcontractor,  and  while 
plaintiff  was  so  employed  and  was  exercising  due  care  for 
his  safety,  the  defendants  negligently  caused  a  piece  of  tim- 
ber to  fall  from  a  place  above  where  plaintiff  was  working 
and  strike  plaintiff  with  great  force,  by  reason  of  which 
plaintiff  was  injured,  etc.  Each  of  the  defendants  pleaded 
the  general  issue.  December  10,  1906,  the  cause  was  dis- 
continued as  against  the  defendant,  the  Oscar  Daniels  Com- 
pany, on  appellee's  motion.  The  jury  found  appellant. 
Wells  Bros.  Co.,  guilty,  and  assessed  appellee's  damages  at 
the  sum  of  $1,900,  and  the  court,  after  overruling  appel- 
lant's motions  for  a  new  trial  and  in  arrest  of  judgment, 
rendered  judgment  on  the  verdict. 

The  verdict  was  rendered  December  11,  1906,  and  De- 
cember 18,  1906,  appellee  moved  the  court  for  leave  to  file 
an  additional  count  to  the  declaration,  and  the  court  ordered 
that  the  motion  be  continued  till  December  22,  1906,  not- 
withstanding which  appellee  filed  what  purports  to  be  an 
additional  count  December  18,  1906,  the  day  he  made  the 
motion.  It  does  not  appear  from  the  record,  and  is  not 
claimed,  that  any  leave  was  given  to  file  it;  therefore,  it 
must  be  ignored. 

The  appellant  and  others  were  engaged  in  the  erection 
of  an  addition  to  a  building  in  the  city  of  Chicago.  Ap- 
pellant was  the  contractor  for  the  mason  work  of  the  ad- 
dition, and  the  Oscar  Daniels  Company  did  the  iron  and 
steel  work.  There  w^as  no  contractual  relation  between  ap- 
pellant and  the  Oscar  Daniels  Company.  The  appellee  was 
a  laborer  in  the  employ  of  Schiller  &  Son.  It  does  not 
appear  what  work  Schiller  &  Son  were  employed  to  do  in 
the  erection  or  construction  of  the  addition.  The  iron 
beams  of  the  south  wall  of  the  addition  were  north  of  the 
north  wall  of  the  old  building,  leaving  a  space  of  about  6 
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or  7  feet  between  the  north  wall  of  the  old  building  and 
the  south  wall  of  the  addition.  It  was  appellant's  duty  as 
mason  contractor  to  cut  out  parts  of  the  north  brick  wall 
of  the  old  building,  exposing  the  steel  frame  work  of  the 
wall,  so  that  the  Oscar  Daniels  Company  could  connect  that 
steel  frame  work  with  the  steel  frame  work  of  the  addition. 
For  the  purpose,  and  to  receive  the  brick  and  other  material 
taken  from  the  north  wall  of  the  old  building,  and  also 
to  protect  persons  who  might  be  below  from  falling  brick 
and  other  material,  appellant,  about  a  week  or  ten  days  be- 
fore the  accident,  constructed  a  scaffold  across  the  space 
above  mentioned,  at  the  sixth  floor  of  the  building.  This 
scaffold  consisted  of  stringers  crossed  by  planks.  The  string- 
ers were  3  by  12  planks  lying  north  and  south  between  the 
old  and  new  building.  On  these  stringers  and  lying  oast 
and  west,  were  planks  12  to  14  feet  in  length.  The  scaffold 
covered  the  entire  space  between  the  buildings.  Before  the 
scaffold  was  constructed,  the  Oscar  Daniels  Company  cut 
a  hole  in  the  north  wall  of  the  old  building,  and  laid  a 
3  X  12  plank  north  and  south  across  the  east  and  west 
beams,  with  its  south  end  in  the  hole.  The  plank  lay  next 
to  the  west  end  of  the  scaffold,  when  the  scaffold  was  con- 
structed. On  this  plank  the  Oscar  Daniels  Company 
placed  a  large  derrick  with  which  to  raise  steel  from  below. 
The  sill  of  the  derrick  was  inserted  in  the  hole  in  the  wall, 
over  the  end  of  the  plank,  and  was  wedged  in,  so  that  while 
the  derrick  remained  on  the  plank,  the  plank  was  securely 
held  in  place.  Appellant's  servants,  in  constructing  the 
scaffold,  used  the  plank  on  which  the  derrick  rested,  as  a 
stringer,  to  support  the  west  ends  of  the  boards  at  the  west 
end  of  the  scaffold.  This  they  did  by  nailing  a  3  x  4  elegit 
about  3  feet  long  onto  the  plank,  and  resting  the  west  ends 
of  the  scaffold  boards  on  the  cleat. 

After  the  Oscar  Daniels  Company  had  finished  their  work 
at  the  place  where  the  scaffold  was,  they  removed  the  der- 
rick to  a  floor  above  the  sixth  floor,  and  the  brick  and  other 
material  on  the  scaffold  were  almost  wholly  removed,  there  be- 
ing left  on  the  scaffold  only  a  few  bricks  aj:id  pieces  of.  timber. 
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The  Oscar  Daniels  Company  had  nothing  to  do  with  the 
scaffold,  and  after  that  company  removed  the  derrick,  it 
was  appellant's  work  to  remove  the  scaffold,  and  appellant 
did  remove  it  after  the  accident. 

June  5,  1905,  after  the  purpose  for  which  the  platform 
had  been  constructed  was  accomplished,  and  after  the  derrick 
had  been  removed  by  the  Oscar  Daniels  Company,  John 
Kennedy,  who  was  a  riveter  in  the  employ  of  the  Oscar 
Daniels  Company,  and  who  had  been  working  at  a  beam 
north  of  the  scaffold,  stepped  on  the  north  end  of  the  plank 
on  which  the  derrick  had  rested,  which  north  end  was  un- 
supported, for  the  purpose,  as  he  said,  of  going  to  a  pail 
of  water  on  the  scaffold,  and  the  plank,  by  reason  of  his 
weight,  sank  beneath  him,  when  he  ran  toward  the  other 
end,  and  that  sank,  and  he  kept  running  and  finally  saved 
himself.  The  result  was  that  the  scaffold  at  its  west  end 
and  south  side  sagged  down,  and  a  piece  of  plank  about  12 
inches  wide  and  3  inches  thick  fell  from  the  scaffold  onto 
appellee,  who  was  working  in  the  T)asement,  and  seriously 
injured  him. 

The  propositions  argued  by  appellant's  counsel  are: 
(1)  No  act  or  omission  of  appellant  was  the  proximate 
cause  of  the  accident;  (2)  there  is  a  variance  between  ap- 
pellee's evidence  and  the  declaration;  (3)  and  instructions 
12  and  16  requested  by  appellant,  'were  erroneously  refused. 

The  evidence,  as  previously  stated,  shows  that  it  was  ap- 
pellant's duty  to  remove  the  scaffold  after  its  purpose  had 
been  accomplished,  and  that  its  purpose  had  been  cotnpletely 
accomplished  prior  to  the  time  of  the  accident.  The  evi- 
dence also  clearly  shows  that  it  was  known  to  appellant's 
employees  that  the  derrick  was  at  the  end  of  the  scaffold 
only  temporarily,  and  that  it  would  be  removed  to  an  upper 
floor,  and  appellee  must  be  presumed  to  have  known  this. 
The  evidence  is  conclusive  that,  after  the  removal  of  the 
derrick,  the  west  end  of  the  scaffold  was  unsafe. 

It  is  further  ohown  by  the  evidence  of  appellant's  wit- 
nesses that  it  WIS  usual  and  customary  for  the  employees  of 
each  of  the  two  companies  to  walk  on  the  scaffolds  of  the 
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other  company.  We  cannot,  in  view  of  the  evidence,  hold, 
as  matter  of  law,  that  appellant's  negligence  was  not  the 
proximate  cause  of  the  accident  That  question  was  for 
the  jury.  It  is  true  that  the  inmiediate  cause — ^the  cause 
next  in  time  to  the  accident — was  Kennedy's  attempt  to 
walk  on  the  scaffold;  but  this  is  not  by  any  means  con- 
clusive in  favor  of  appellant. 

In  Pullman  Palace  Car  Co.  v.  Laack,  143  III,  242,  261, 
the  court  say:  "It  is  well  settled  that  where  the  injury 
is  the  result  of  the  negligence  of  the  defendant  and  that 
of  a  third  person ;  or  of  the  defendant  and  an  inevitable  ac- 
cident ;  or  an  inanimate  thing  has  contributed  with  the  negli- 
gence of  the  defendant  to  cause  the  injury,  the  plaintiff  may 
recover,  if  the  negligence  of  the  defendant  was  an  efficient 
cause  of  the  injury.  (2  Thompson  on  Negligence,  1085, 
section  3;  Bishop  on  Non-contract  Law,  sections  39,  450, 
452 ;  Shearman  &  Redfield  on  N^ligence,  section  31,  et  seq.j 
Carterville  v.  Cook,  129  111.,  152;  Ice  Machine  Co.  v. 
Keifer,  supra,  and  cases  cited.)  In  such  case,  the  negli- 
gence of  two  independent  persons  resulting  in  injury  to  the 
third,  where  neither  is  sufficient  within  itself,  both  are  to 
be  treated  in  combination  as  the  proximate  cause  of  the  in- 
jury." See,  also,  to  the  same  effect:  Elgin,  etc.,  Traction 
Co.  V.  Wilson,  120  111.  App.,  371,  373;  Byron  Telephone 
Co.  V.  Sheets,  122  111.  App.,  6,  7. 

In  Consolidated  Ice  Co.  v.  Keifer,  134  111.,  481,  the  court 
quote  with  approval  this  language  from  Cooley  on  Torts: 
"In  general,  the  negligence  of  third  parties,  concurring  with 
that  of  defendant  to  produce  an  injury,  is  no  defense." 

L.  Wolff  Manfg.  Co.  v.  Wilson,  152  111.,  9,  relied  on  by 
appellant's  counsel,  is  not  applicable.  In  that  case  the  ques- 
tion of  the  barber's  liability  for  placing  the  pole  on  the  side- 
walk was  not  involved.  The  court  expressly  say:  "The 
primary  question  for  the  jury  to  determine  being  whether 
the  defendant's  servant  was  guilty  of  negligence  which  was 
the  proximate  cause  of  the  injury,  and  their  province  being 
to  further  determine  whether,  by  commission  in  doing  some 
act  which  ought  not  to  have  been  done,  or  by  omission  to 
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do  some  act  which  ought  to  have  been  done,  the  injury  re- 
sulted, in  either  event  the  inquiry  before  them  was  with 
reference  to  the  acts  of  the  defendant's  servant  alone." 

Whether  resting  the  west  ends  of  the  boards  on  a  cleat 
nailed  to  the  plank  on  which  the  derrick  rested,  and  from 
which  it  was  liable  to  be  removed  at  any  time,  was  or  not 
negligent  construction;  and  whether  or  not  the  appellant 
was  negligent  in  not  removing  all  bricks  and  other  material 
from  the  scaffold  and  the  scaffold  itself  after  its  purpose 
had  been  accomplished  and  the  derrick  removed,  were  ques- 
tions of  fact  to  be  determined  by  the  jury.  And  the  evi- 
dence showing  that  it  was  customary  for  the  employees  of 
each  of  the  two  companies  to  walk  on  the  scaffolds  of  the 
other,  it  was  a  question  for  the  jury  whether  appellant  might 
have  reasonably  anticipated  that  some  of  the  employees  might 
attempt  to  walk  on  the  scaffold  in  question,  after  its  pur- 
pose had  been  accomplished  and  the  derrick  removed. 

Appellant's  counsel  say,  in  their  argument:  "It  was 
error  for  the  trial  court  to  overrule  appellant's  motion,  made 
at  the  close  of  all  the  evidence,  to  instruct  for  the  defendant, 
and  to  overrule  appellant's  motion  to  strike  out  the  plain- 
tiff's evidence  on  account  of  the  variance  pointed  out."  The 
only  motion  made  by  appellant  at  the  close  of  the  evidence, 
so  far  as  appears  from  the  abstract,  or  from  the  record,  was 
to  instruct  the  jury  to  find  the  defendant  not  guilty,  and 
the  court  properly  overruled  that  motion.  No  variance  was 
pointed  out  or  even  suggested.  Counsel  for  both  parties 
tried  the  cause  on  the  theory  that  the  question  whether  ap- 
pellant was  or  not  guilty  of  negligence  in  respect  to  the 
platform,  was  a  material  question,  and  both  introduced  evi- 
dence bearing  on  that  question.  It  is  now  too  late  to  talk 
of  variance. 

Instructions  12  and  16  asked  by  appellant  and  refused 
by  the  court  are  as  follows : 

"12.  If  you  believe  from  the  evidence  that  the  platform 
in  question  in  this  suit  w'as  built  by  Wells  Brothers  Com- 
pany for  their  own  use,  and  not  for  the  use  of  others,  in  such 
a  way  that  it  could  be  and  was  safely  used  by  them  for  the 
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purposes  for  which  it  was  built;  and  that  afterwards  Oscar 
Daniek  Company,  or  one  or  more  of  their  employees,  used 
the  platform  for  their  own  purposes,  without  permission  or 
license  from  Wells  Brothers  Company,  and  while  so  using 
it  caused  certain  materials  to  fall  from  the  platform  and 
injure  the  plaintiff,  he  (the  plaintiff),  cannot  recover  for 
such  injuries  from  Wells  Brothers  Company,  and  you  must 
find  the  defendant  not  guilty." 

*^16.  This  is  a  civil  suit,  and  in  the  determination  of 
your  verdict  you  are  not  judges  of  the  law,  but  only  of  the 
evidence,  and  you  must  take  the  law  from  the  court  as  laid 
down  in  his  instructions ;  each  and  every  instruction  read  to 
you  is  given  by  the  court,  and  it  is  your  duty,  under  your 
oath  as  jurors,  to  know  what  the  instructions  are  before  you 
bring  in  your  verdict,  and  to  honestly  and  impartially  apply 
the  evidence  to  the  law  as  laid  down  in  these  instructions, 
given  you  by  the  court.'' 

Instruction  12  is  clearly  erroneous.  It  proceeds  on  the 
assumption  that  although  appellant  may  have  been  guilty  of 
negligence,  in  the  absence  of  which  the  accident  would  not 
have  occurred,  yet,  if  an  employee  of  the  Oscar  Daniels 
Company  caused  the  accident  by  using  the  scaffold  for  his 
own  purpose,  there  could  be  no  recovery.  The  decisions 
cited  supra  show  that  this  is  not  the  law. 

We  find  no  substantial  error  in  instruction  16,  but  do 
not  think  its  refusal  reversible  error.  The  court,  by  in- 
struction 3,  given  at  appellee's  request,  instructed  the  jury 
as  follows: 

"What  the  facts  are  in  this  case  must  be  determined  by 
the  jury  from  the  evidence,  and  having  done  so,  then  apply 
to  them  the  law  as  stated  in  these  instructions.  The  in- 
structions given  to  the  jury  are  and  constitute  one  connected 
body  and  series,  and  should  be  so  regarded  by  the  jury; 
that  is  to  say,  they  should  apply  them  to  the  facts  as  a  whole, 
and  not  detach  or  separate  any  one  instruction  from  any  or 
either  of  the  others." 

The  judgment  will  be  affirmed. 

Afp,rmed. 
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City  of  Chicago  t.  Samuel  Cohen,  Administrator. 
Gem  50.  18,664. 

1.  Evidence — competency  of  coroner's  verdict.  A  coroner's  ver- 
dict is  competent  as  a  whole  if  it  contains  statements  beyond  the 
province  of  such  a  jury.  The  party  objecting  thereto  should  ask 
instructions  of  the  court  safeguarding  his  rights  to  the  extent 
of  any  portions  which  were  outside  of  the  province  of  such  ver- 
dict. 

2.  C0NTB3UT0BY  NEGUGE^vcE — lohat  docs  not  Constitute,  in  use  of 
sidewalk.  It  is  not  contributory  negligence,  as  a  matter  of  law,  to 
run  upon  a  sidewalk. 

3.  Instructions — what  error  will  not  reverse.  An  instruction  in 
a  sidewalk  injury  suit  which  is  improper  in  containing  a  clause  as 
follows:  "And  if  such  condition  existed  that  the  city  of  Chicago, 
by  its  officers,  knew  of  such  condition,"  Is  not  ground  for  reversal, 
where  the  question  of  constructive  notice  is  sufficiently  and  prop- 
erly covered  by  other  instructions  given. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Albert  C.  Barnes, 
Judge,  presiding.  Heard  In  this  court  at  the  March  term,  1907. 
Affirmed.    Opinion  filed  March  9,  1908. 

John  R.  Cavejlly,  for  appellant;  Frank  D.  Ayers,  of 
counsel. 

W.  D,  Elmer,  for  appellee. 

!Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 
Appellee,  as  administrator  of  the  estate  of  Bertha  Krebs, 
deceased,  plaintiff  in  the  trial  court,  sued  appellant,  claim- 
ing that  it  was  guilty  of  negligence,  which  caused  the  death 
of  his  intestate.  No  question  is  raised  by  the  defendant's 
counsel  in  respect  to  the  pleadings.  Bertha  Krebs  was, 
at  the  time  of  her  death,  which  occurred  two  days  after  the 
accident,  eight  years  and  seven  months  of  age.  The  place 
where  the  accident  occurred  was  on  the  west  sidewalk  of 
Forty-third  avenue,  a  north  and  south  street,  and  about  100 
feet  north  of  Hirsch  street,  an  east  and  west  street,  in  the 
city  of  Chicago.     The  place  of  the  accident  was  opposite  a 
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vacant  lot.  There  was  a  board  sidewalk  in  front  of  the 
vacant  lot,  laid  on  stringers  running  north  and  south,  and 
about  six  inches  high.  Xorth  and  south  of  the  board  walk, 
the  sidewalk  was  made  of  cinders  and  gravel.  Bertha  Krebs 
lived  with  her  mother  in  the  fourth  house  north  of  the 
wooden  sidewalk. 

The  evidence  for  the  plaintiff  tends  to  prove  that  most  of 
the  stringers  of  the  walk  were  rotten  or  decayed  and  the 
boards  loose  and  in  some  places  missing,  and  that  the  walk 
had  been  in  that  condition  for  two  or  more  years  at  the  place 
of  the  accident,  and  that  May  22,  1904,  about  six  o'clock  in 
the  afternoon,  some  children  ran  through  the  gate  of  the 
house  on  the  lot  next  south  of  the  plank  walk  onto  the  side- 
walk, and  south  toward  Hirsch  street,  and  called  to  Bertha, 
who  was  then  on  the  cement  sidewalk  about  three  lots  north 
from  the  vacant  lot.  Bertha  started  south  toward  the  chil- 
dren, walking  fast,  or  running,  or  in  a  slow  trot,  as  the  wit- 
nesses variously  testify,  and  about  four  or  five  feet  south 
of  the  north  end  of  the  board  walk,  she  stepped  on  the  end 
of  one  of  the  loose  planks  in  the  sidewalk,  which  sank  down, 
and  she  fell;  that  she  rose  up  and  walked  two  or  three 
steps,  and,  being  unable  to  walk  farther,  she  again  fell, 
when  she  was  assisted  into  the  house  next  north  of  the  vacant 
lot,  where  she  remained  about  ten  minutes,  when  she  was 
taken  to  her  home,  put  in  bed  and  a  physician  called,  who 
diagnosed  the  case  as  internal  hemorrhage,  which  in  his 
opinion  was  caused  by  shock  or  some  external  violence.  She 
died  May  24th,  the  second  day  after  the  accident. 

The  evidence  tends  to  prove  that  she  was  a  bright,  healthy 
child,  and  before  the  accident  had  never  had  any  illness  re- 
quiring the  attendance  of  a  physician,  and  that  the  accident 
caused  her  death. 

The  only  evidence  introduced  by  the  defendant  was  the 
evidence  of  the  coroner  and  three  physicians.  The  coroner 
testified  that  Ida  Netzke,  witness  for  the  plaintiff,  testified  at 
the  coroner's  inquest  that  the  deceased  was  running  when 
the  accident  happened,  which  was  quite  unnecessary,  as  the 
witness   admitted,   on  cross-examination  on  the  trial,   that 
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she  had  so  testified,  and  counsel  for  defendant  said  her  an- 
swer in  that  respect  was  satisfactory.  The  testimony  of  the 
expert  witnesses  called  by  the  defendant  was  directed  to  the 
question  whether  the  accident  could  have  caused  internal 
hemorrhage. 

The  jury  found  defendant  guilty  and  assessed  plaintiff's 
damages  at  $2,000,  and  judgment  was  rendered  on  the 
verdict. 

Counsel  for  defendant  contend  that  the  court  erred  in 
admitting  in  evidence  the  verdict  of  the  coroner's  jury.  The 
verdict,  omitting  the  formal  part  of  it,  is  as  follows : 

"That  the  said  Bertha  Krebs,  now  lying  dead  at  No.  755 
North  43rd  avenue,  in  said  city  of  Chicago,  county  of  Cook 
and  State  of  Illinois,  came  to  her  death  on  the  24th  day  of 
May,  A.  D.  1904,  at  the  house  known  as  Xo.  755  North  43rd 
avenue,  from  internal  hemorrhage  and  rupture  of  the  liver, 
due  to  external  violence  caused  by  falling,  while  running  on 
a  defective  sidewalk  in  front  of  the  vacant  lot  known  as  No. 
747  North  43rd  avenue.  May  22,  A.  D.  1904." 

It  is  well  settled  in  this  State  that  the  coroner's  inquisi- 
tion is  competent  evidence.  United  States  Life  Ins.  Co. 
V.  Vocke,  129  111.,  557;  Pyle  v.  Pyle,  158  ib.,  289,  300. 

Counsel  objects  specially  to  that  part  of  the  inquisition 
finding  that  Bertha  Krebs  died  from  a  rupture  of  the  liver, 
and  that  the  sidewalk  was  defective;  that  this  was  beyond 
the  province  of  the  jury,  and  that,  as  there  was  no  evidence 
in  this  case  that  the  death  was  caused  by  rupture  of  the 
liver,  the  admission  of  the  inquisition  was  prejudicial  to 
the  defendant.  Section  14  in  relation  to  coroners,  provides : 
"It  shall  be  the  duty  of  the  jurors,  as  sworn  aforesaid,  to 
inquire  how,  in  what  manner,  and  by  whom  or  what,  the 
said  dead  body  came  to  its  death,  and  of  all  other  facts  of 
and  concerning  the  same,  together  with  all  material  circum- 
stances in  anywise  related  to  or  connected  with  the  said 
death,  and  make  up  and  sign  a  verdict,  and  deliver  the  same 
to  the  coroner." 

We  are  not  prepared  to  hold  that  it  was  beyond  the 
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province  of  the  jury  to  find,  if  the  evidence  before  them 
so  warranted,  that  one  cause  of  the  death  was  rupture  of 
the  liver.  It  is  not  necessary,  however,  in  this  case,  to  de- 
cide that  question.  The  inquisition  being  admissible,  it  was 
admissible  as  a  whole,  and  if  any  part  was  outside  the 
province  of  the  jury  or  not  competent  evidence  as  against 
the  defendant,  the  defendant  might  have  guarded  against 
it  by  requesting  an  instruction  to  the  jury  to  disregard  it, 
and  having  failed  so  to  do,  the  objection  cannot  avail  it 
here. 

In  Taylor  v.  Greenburg,  46  111.  App.,  511,  relied  on  by 
defendant,  the  coroner's  jury  found,  among  other  things,  as 
follows :  "We,  the  jury,  believe  from  the  evidence  that  said 
switch-stand  is  too  close  to  said  tracks  to  safely  allow  switch- 
men to  perform  their  duties."  The  court  held  that  the  in- 
quisition was  admissible  in  evidence,  but  that  the  part  of 
it  above  quoted  was  beyond  the  province  of  the  jury,  and 
that  it  was  error  to  refuse  an  instruction  asked  by  the  de- 
fendant that  it  was  not  evidence  as  against  the  defendant. 

In  Cox  V.  C.  &  X.  W.  E'y  Co.,  92  111.  App.,  15,  one  part 
of  the  inquisition  was :  "We  further  find  that  the  aforesaid 
company  is  responsible  for  said  deaths,  on  account  of  fast 
running,  and  the  view  to  the  track  being  obstructed  by  cars 
and  depot."  The  court  held  this  finding  to  be  beyond  the 
province  of  the  jury,  and  that  an  instruction  by  the  court 
to  disregard  it  was  proper.  It  frequently  happens  that  in 
cases  where  there  are  several  defendants,  evidence  is  ad- 
mitted which  is  competent  against  only  one  of  them,  and 
in  such  cases  the  holding  is  that  defendants  against  whom 
it  is  not  competent  may  guard  against  its  effect  against  them 
by  asking  an  appropriate  instruction. 

Counsel  for  appellant  cite  authorities  in  support  of  the 
proposition  that  a  girl  of  the  age  of  the  deceased  may  be 
guilty  of  contributory  negligence.  The  propo=^ition  is  un- 
questionably sound.  Counsel  contend  that  the  deceased  was 
guilty  of  such  negligence  in  running  on  a  defective  walk, 
with  which  she  was  familiar.  Some  of  the  witnesses  testi- 
fied that  she  was  not  running  at  all,  but  walking  fast,  or 
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on  a  slow  trot,  between  walking  and  running ;  but  even  if  she 
was  running  at  the  time  of  the  accident,  it  could  not  be 
properly  held,  as  matter  of  law,  that  she  was  guilty  of  con- 
tributory negligence.  City  of  Chicago  v.  Keefe,  114  111., 
222,  cited  by  defendant's  counsel,  does  not,  in  the  least, 
support  their  contention,  but  quite  the  contrary.  The  court 
say :  "There  is  no  limitation  in  the  statute  that  the  streets 
shall  be  kept  in  repair  'for  travelers.'  They  are  to  be  kept 
in  repair  as  streets,  and,  by  necessary  implication,  for  all 
the  purposes  to  which  streets  may  be  lawfully  devoted.  We 
assume  as  self-evident  that,  with  us,  streets  are  open  to  the 
use  of  the  entire  public,  as  highways,  without  regard  to 
what  may  be  the  lawful  motives  and  objects  of  those  travers- 
ing them — that  those  using  them  for  recreation,  for  pleas- 
ure, or  through  mere  idle  curiosity,  so  that  they  do  not 
impinge  upon  the  rights  of  others  to  use  them,  are  equally 
within  the  protection  of  the  law  while  using  them,  and 
hence  equally  entitled  to  have  them  in  a  reasonably  safe  con- 
dition with  those  who  are  passing  along  them  as  travelers, 
or  in  the  pursuit  of  their  daily  avocations."  And  the  court 
held  that  children  may  lawfully  use  the  sidewalks  for  roll- 
ing hoops  on  them,  in  the  absence  of  prohibition  by  or- 
dinance, and  on  rehearing  the  court  declined  to  recede  from 
the  views  expressed  in  the  opinion. 

Whether  plaintiff's  intestate  was  guilty  of  contributory 
negligence  was  a  question  of  fact  to  be  passed  on  by  the 
jury,  and  was  properly  submitted  to  the  jury  by  instruc- 
tions 7,  9  and  11,  given  at  defendant's  request.  The  jury, 
after  hearing  lengthy  disquisitions  of  learned  doctors,  found 
that  the  death  of  plaintiff's  intestate  was  caused  by  the  ac- 
cident. Two  stubborn  facts  were  in  evidence,  viz. :  that  the 
deceased,  prior  to  the  accident,  was  healthy  and  had  never 
been  afflicted  with  any  serious  sickness,  and  that  she  died 
the  second  day  after  the  accident,  no  intervening  cause 
tending  to  produce  her  death  having  been  shown.  We  think 
the  verdict  warranted  by  the  evidence. 

Instructions  2,  3,  4  and  5,  given  at  plaintiff's  request, 
are  complained  of  by  defendant's  counsel. 
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An  instruction  substantially  the  same  as  instruction  2 
was  approved  in  North  Chicago  St.  R'd  Co.  v.  Kaspers,  186 
111.,  246.  Instruction  3  informed  the  jury  that  if  they 
believed  from  the  evidence  that  the  sidewalk  was  not  reason- 
ably safe  for  travel,  from  causes  alleged  in  the  declaration, 
"and  if  such  condition  existed  that  the  city  of  Chicago,  by 
its  officers^  knew  of  such  condition,  or  if  you  believe  from 
the  evidence  that  it  had  been  so  unsafe  for  travel  for  such 
a  period  of  time  that  the  city  of  Chicago,  by  the  exercise  of 
ordinary  care,  would  have  known  of  its  unsafe  condition,  if 
such  it  was,  for  a  sufficient  length  of  time  to  have  repaired 
the  same,  in  the  exercise  of  ordinary  care,  so  as  to  make  the 
same  reasonably  safe  for  travel,  then  the  defendant  would 
be  guilty  of  negligence,"  etc.  Counsel  say  that  the  italicized 
part  of  the  instruction  is  erroneous  in  stating  that  if  the 
city,  by  its  officers,  knew  that  the  walk  was  unsafe,  the  city 
was  guilty  of  negligence,  even  though  it  was  not  unsafe  a 
sufficient  length  of  time  for  the  city,  in  the  exercise  of 
ordinary  diligence,  to  repair  it.  We  think  the  instruction 
obnoxious  to  the  criticism  of  counsel,  but  do  not  think  the 
jury  could  have  been  misled  by  it,  especially  in  view  of  the 
defendant's  11th  instruction,  which  informs  the  jury  of  the 
elements  necessary  to  be  found  to  entitle  the  plaintiff  to  re- 
cover, one  of  which  elements  is  stated  as  follows : 

"4.  That  the  alleged  defective  condition  of  said  sidewalk 
existed  before  the  time  of  said  accident,  and  that  the  city 
either  had  actual  notice  of  such  defective  condition  in  time 
to  have  enabled  it  to  repair  the  same,  by  the  exercise  of 
ordinary  care,  before  the  time  of  said  accident,  or  that  such 
alleged  defective  condition  existed  for  so  long  a  period  prior 
to  the  time  of  said  accident  as  to  charge  the  city  with  con- 
structive notice  thereof — ^that  is  to  say,  that  such  condition 
existed  for  so  long  a  period  prior  to  the  time  of  said  accident 
that  the  city  by  the  use  of  ordinary  care  would  have  discov- 
ered such  condition  in  time  to  have  enabled  it  to  repair  the 
same,  by  the  use  of  ordinary  care,  before  the  time  when  said 
accident  is  alleged  to  have  occurred." 
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The  uncontradicted  evidence  is,  that  the  walk  was  very 
defective  and  unsafe  at  the  time  of  the  accident,  and  had 
been  in  substantially  the  same  condition  for  more  than  two 
years,  and  the  jury  could  not  reasonably  have  found  pther- 
wise. 

We  find  no  error  in  instruction  4. 

Counsel  construe  instruction  5  as  requiring  of  the  city 
greater  care  in  respect  to  the  sidewalk,  in  the  case  of  chil- 
dren playing  on  it,  than  is  required  to  maintain  it  in  a 
reasonably  safe  condition  for  ordinary  travel.  We  do  not 
so  understand  the  instruction.     It  is  as  follows: 

"You  are  instructed  that  deceased  girl  might  lawfully  be 
on  the  sidewalk  of  the  city  of  Chicago  for  the  purpose  of 
play,  and  the  defendant  would  owe  the  same  duty  to  exercise 
ordinary  care  to  have  such  sidewalk  in  reasonably  safe  state 
of  repair  in  respect  to  such  use  by  the  deceased  that  it  docs 
in  respect  to  the  use  of  such  sidewalk  by  persons  passing  over 
it  in  going  to  and  from  their  places  of  business  and  abode." 

Manifestly,  the  care  required  by  the  instruction  in  respect 
to  the  use  of  the  walk  by  children  playing  on  it,  is  the  same 
that  the  city  owes  "in  respect  to  the  use  of  such  sidewalk 
by  persons  passing  over  it."  It  has  been  frequently  held 
that  instructions  must  be  considered  as  a  series,  as  one  con- 
tinuous charge,  and  so  considering  the  instructions  in  this 
case,  they  state  the  law  substantially  correctly. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment will  be  affirmed. 

Afp,rmed, 


City  of  Chicago  v.  M.  L.  Fields. 
Gen.  No.  13,07^ 

1.  Instbuctio:^s — when,  upon  preponderance  of  evidence,  errone^ 
0U8,  An  instruction  upon  the  subject  of  preponderance  of  evidence, 
as  ilpllows,  is  erroneous  in  that  it  assumed  that  the  evidence  sus- 
tained the  plaintiff's  case: 

"If  the  Jury  find  that  the  evidence  sustaining  the  plaintlff*s  case 
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preponderates  in  his  favor,  although  but  slightly,  that  it  is  sufficient 
for  the  jury  to  find  the  issues  in  his  favor,  and  to  find  a  verdict 
agieunst  the  defendant." 

2/^NSTBUcnoNs — what  does  not  cure  error.  An  instruction  pur- 
portAg  to  state  elements  which,  if  proved,  will  warrant  a  verdict 
for  a  party,  and  so  informing  the  jury,  must  be  accurate  and  if 
erroneous  will  not  be  cured  by  any  other  instructions. 

3.  Instbuctions — when  failure  to  explain  references  improper. 
It  is  improper  to  use  in  an  instruction  the  phrase  "the  requirements 
of  the  law"  without  specifying  in  another  instruction  what  such 
requirements  are. 

4.  Instbuctions — use  of  word  "urged"  criticised.  Held,  that 
the  word  "urged"  used  in  an  instruction  was  of  doubtful  propriety, 
"alleged"  being  the  appropriate  word. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Axel  Chttraus,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1907.  Reversed  and  re- 
manded.   Opinion  filed  March  9,  1908. 

James  H.  Lewis  and  John  R.  Caveblt,  for  appellant; 
Chas.  B.  Stafford,  of  counsel. 

Adams  &  rROEHLicii,  for  appellee. 

Mr,  Justice  Adams  delivered  the  opinion  of  the  conrt. 

Appellee  recovered  judgment  against  appellant  in  an  ac- 
tion on  the  case,  for  injuries  alleged  to  have  been  occasioned 
by  a  defective  sidewalk  in  the  city  of  Chicago.  There  is 
sufficient  conflict  in  the  evidence  in  respect  to  material  mat- 
ters to  require  that  the  instructions  should  be  substantially 
accurate.  The  first  instruction  given  at  appellee's  request 
is  as  follows: 

"If  the  jury  find  that  the  evidence  sustaining  the  plain- 
tiff's case  preponderates  in  his  favor,  although  but  slightly, 
that  is  sufficient  for  the  jury  to  find  the  issues  in  his  favor, 
and  to  find  a  verdict  against  the  defendant." 

The  instruction  plainly  assumes  that  the  evidence  sus- 
tains the  plaintiff's  case.  The  verb  to  sustain,  as  used  in 
the  instruction,  can  only  mean  "to  prove,  to  establish  by 
evidence."     Webster's    dictionary.     If   the   plaintiff's   case 
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was  established  by  the  evidence,  there  was  nothing  for  the 
jury  to  do  except  to  find  for  the  plaintiff.  The  court  does 
not,  by  the  instruction,  inform  the  jury  what  the  plaintiff's 
case  is,  or  limit  the  jury  to  the  declaration,  as  by  the  use 
next  after  the  word  case  of  the  words,  as  stated  in  the  dec- 
laration. Counsel  for  appellee,  assuming  that  the  vice  of 
the  instruction  can  be  cured  by  other  instructions,  refers  to 
instruction  3  given  at  appellant's  request,  in  respect  to  the 
preponderance  of  the  evidence.  But  an  instruction  purport- 
ing to  state  elements  which,. if  proved,  will  warrant  a  verdict 
for  a  party,  and  so  informing  the  jury,  must  be  accurate, 
and  if  erroneous,  cannot  be  cured  by  any  other  instruction. 
This,  for  the  reason  that  the  jury  may  have  disregarded  all 
other  instructions  and  based  their  verdict  solely  on  the  er- 
roneous instruction.  "If  an  instruction  directs  a  verdict  for 
either  party,  or  amounts  to  such  direction,  in  case  the  jury 
shall  find  certain  facts,  it  must,  necessarily,  contain  all  the 
facts  which  will  authorize  the  verdict  directed,  *  ♦  ♦ 
and  the  error  in  such  an  instruction  is  not  obviated  by  giv- 
ing conflicting  instructions."  Pardridge  v.  Cutler,  168  111., 
504,  512 ;  Lake  Erie  &  West.  R.  R  Co.  v.  Wilson,  189  ib,, 
89,  97-8;  IlL  Iron  &  Metal  Co.  v.  Weber,  196  ib.,  526; 
111.  Cen.  R  R  Co.  v.  Smith,  208  ib.,  608 ;  111.  Terra  Cotta 
Lumber  Co.  v.  Hanley,  214  ib.,  243. 

The  instruction  in  question  being  the  first  given,  was  well 
calculated  to  mislead  the  jury  to  appellant's  prejudice.  Al- 
though the  Supreme  Court  has  held  that  it  is  not  error  to 
give  an  instruction  that  if  the  evidence  preponderates  in 
favor  of  the  plaintiff,  although  but  slightly,  the  plaintiff  may 
recover,  yet  that  court  has  never  held  that  the  refusal  of 
such  an  instruction  would  be  error,  and,  as  we  have  hereto- 
fore stated  in  other  cases,  we  think  such  an  instruction  is 
likely  to  impress  a  jury  that  the  court  favors  the  party  at 
whose  request  it  is  given.  We  think  the  giving  instruction 
1  reversible  error. 

The  3rd  instruction  for  appellee  commences  thus:  "If 
the  jury  believe  from  the  evidence  that  the  corporate  au- 
thorities of  the  city  of  Chicago  did  not  exercise  all  reasonable 
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care  and  supervision,  according  to  the  requirements  of  tbe 
law,  as  stated  in  the  instructions  herein,  over  that  portion  of 
the  sidewalk  where  the  injury  in  question  is  urged  to  have 
occurred,  to  keep  it  in  good  and  safe  condition,"  etc.  No 
instruction  was  given  stating  **the  requirements  of  the  law" 
as  to  the  duty  of  the  city  in  the  premises,  so  that  the  instruc- 
tion is,  in  that  respect,  meaningless.  Counsel  for  appellee 
say  that  the  jury  were  advised  by  instruction  12,  given  for 
the  defendant,  what  the  requirements  of  the  law  are;  but 
there  were  only  eleven  instructions  given  for  the  defendant. 
Defendant's  instruction  12  was  refused.  We  do  not  like  the 
word  "urged"  in  the  instruction.  The  word  alleged  would 
have  been  better.  We  merely  call  attention  to  this  instruc- 
tion with  reference  to  a  future  trial.  Because  of  the  error 
in  giving  appellee's  first  instruction,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


City  of  Chicago  v.  Ludwlg  A.  D.  Oathman. 
Gen.  No.  13,688. 

1.  Pleading — how  declaration  construed  after  discontinuance  as 
to  one  defendant,  A  declaration  Is  to  be  read  as  applying  only  to 
the  defendants  remaining  after  the  discontinuance  thereof  as  to  one 
of  the  original  defendants. 

2.  Res  jxtdicata — when  fellow-servant  question  is.  The  question 
as  to  who  are  fellow-servants,  as  a  matter  of  law»  is  res  judicata 
upon  a  second  appeal,  where  it  is  presented  upon  substantially  the 
same  evidence  as  was  contained  in  the  record  upon  the  first  appeal, 
in  which  it  was  held  that  the  question  of  fellow-servants  was  one 
of  fact  for  the  Jury. 

3.  Masteb  a:?d  servant — what  not  within  doctrine  of  assumed 
risk.  Held,  that  a  person  working  beneath  a  bridge  did  not  assume 
the  risk  that  the  bridge  at  which  he  was  employed  would  be  raised 
without  signal  from  him,  where  the  employee,  who  caused  such 
bridge  to  be  raised  without  such  signal,  had  specifically  agreed  not  so 
to  do. 

4.  Master  and  servant — teat  as  to  existence  of  relation  of.  The 
real  test  by  which  to  determine  whether  a  person  is  acting  as  the 
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servant  of  another  is  to  ascertain,  whether  at  the  time  when  the 
injury  was  Inflicted  he  was  subject  to  such  person's  orders  and 
control  and  was  liable  to  be  discharged  by  him  for  disobedience  to 
orders  or  misconduct. 

5.  Bridges — duty  of  city  with  respect  to.  Where  a  bridge  is  a 
part  of  the  street,  a  city  owes  the  same  duty  in  respect  thereto  that 
it  does  to  other  parts  of  such  street.  Likewise,  the  city  having  the 
exclusive  management,  control  and  operation  of  such  bridge  is 
bound  to  exercise  ordinary  care  in  its  operation  and  to  reasonably 
operate  it  so  as  to  avoid  injury  to  persons  and  property.  This  duty 
is  a  primary  one,  of  which  the  city  cannot  divest  itself  so  as  to 
avoid  liability  for  negligence  in  its  operation  and  consequent  Injury. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Paul  McWiluams,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1907.  Affirmed.  Opin- 
ion filed  March  9,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  for  $5,000  rendered  in  a  suit  by  appellee  against 
appellant  and  James  O'Connor.  The  declaration  contains 
only  one  count,  in  which  it  is  averred,  in  substance,  as  fol- 
lows: The  city  of  Chicago  owned  and  controlled  Van 
Buren  street  bridge  in  said  city,  and  appointed.  James 
O'Connor  bridge  tender  thereof.  Plaintiff  was  employed 
by  the  said  city  as  a  machinist,  and,  to-wit,  January  10, 
1901,  was  by  said  city  ordered  to  perform  certain  work  and 
make  certain  measurements  on  and  beneath  said  bridge ;  and 
while  plaintiff  was  performing  said  work  beneath  said  bridge, 
and  exercising  reasonable  care,  said  defendants  negligently 
set  in  motion  the  machinery  of  the  bridge,  and  by  reason 
thereof  plaintiff  was  caught  between  two  heavy  pieces  of 
iron,  and  was  greatly  and  permanently  injured,  etc. 

Each  of  the  defendants  pleaded  the  general  issue.  Sub- 
sequently the  cause  was  discontinued,  on  appellee's  motion, 
as  to  O'Connor.  The  jury  found  the  appellant  guilty  and 
assessed  appellee's  damages  at  the  sum  of  $5,000,  and  judg- 
ment was  rendered  on  the  verdict. 

Appellee,  at  the  time  of  his  injury,  had  been  in  the  em- 
ploy of  the  city  for  a  number  of  years,  in  the  bridge  depart- 
ment, a  subordinate  department  of  the  department  of  pub- 
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lie  works  of  the  city.  A  Mr.  Willman  had  immediate 
charge  of  the  bridge  department  under  Patrick  White,  the 
superintendent  of  bridges,  and  h^d  authority  to  give  direc- 
tions to  appellee.  January  10,  1901,  Mr.  Willman  directed 
appellee  to  go  to  the  Van  Buren  street  bridge  and  take  a 
measurement  of  the  stroke  of  the  arm  of  the  heel  lock,  when 
the  bridge  was  stationary,  and  then  the  bridge  tender  would 
raise  the  bridge  for  him  to  take  another  measurement,  so 
as  to  get  the  full  stroke  of  the  ann.  The  evidence  tends 
to  prove  that  in  order  to  ascertain  the  full  stroke  of  the 
arm,  it  was  necessary  to  take  one  measurement  when  the 
bridge  was  stationary  and  another  when  it  was  raised.  Van 
Buren  street  lies  east  and  west,  and  the  bridge  in  question 
is  across  the  Chicago  river  on  the  line  of  Van  Buren  street, 
and  connects  the  part  of  the  street  east  of  the  river  with  the 
part  west  of  it,  so  that  when  it  is  closed  it  is  a  part  of  the 
street.  The  bridge  is  a  rolling  lift  bridge,  and  is  operated 
by  machinery  moved  by  electrical  power.  The  machinery 
which  operates  the  east  part  of  the  bridge  is  under  the  street 
on  the  east  side,  and  that  operating  the  west  part  under  the 
street  on  the  west  side.  The  parts  of  the  bridge  each  side 
of  the  center  are  operated  separately  by  separate  machinery, 
and  each  part  requires  a  man  to  operate  it,  so  that  the 
operation  of  the  bridge  requires  at  least  two  men.  There 
is  a  shanty  at  the  southeast  corner  and  another  at  the  north- 
west comer  of  the  bridge,  in  which  are  situated  the  ap- 
pliances to  turn  on  and  regulate  the  power  which  moves  the 
bridge  machinery.  "WTien  either  part  of  the  bridge  is  raised, 
the  end  next  the  approach  to  the  bridge  goes  up.  To  take 
measurements  as  directed,  it  was  necessary  for  appellee  to' 
go  beneath  the  part  of  the  bridge  which  lay  east  of  the 
center  when  the  bridge  was  closed  or  stationary.  James 
O'Connor  was  the  bridge  tender  at  the  time  of  the  accident, 
having  been  regularly  appointed  as  such  by  the  mayor  of 
the  city,  with  the  concurrence  of  the  city  council.  The  ac- 
tual work  of  operating  the  bridge  was  done  by  James. 
O'Brien,  who  operated  the  part  of  it  east  of  the  center,  and 
by  James  McDonald,  who  operated  that  part  of  it  west  of 
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the  center.  These  men  were  not  employed  or  naid  by  the 
city,  but  were  hired  and  paid  by  James  O'Connor,  the  bridge 
tender.  Patrick  White,  superintendent  of  bridges,  testified 
that  he  "had  authority,  if  he  saw  a  man  operating  a  bridge 
improperly,  to  discharge  him  or  make  him  leave  that  work; 
that  it  made  no  difference  who  he  was,  if  he  was  doing  some- 
thing wrong,  he  could  discharge  him  immediately."  Ap- 
pellee testified  that  after  he  was  directed  by  Willman,  as 
above  stated,  he  went  to  the  bridge  and  into  the  bridge  house 
on  the  east  side,  and  told  O'Brien  that  he  was  sent  there 
to  take  a  measurement;  that  he  would  take  one  measure- 
ment first,  and  then  would  signal  him,  O'Brien,  that  he 
had  taken  that  measurement,  and  for  him  to  lift  the  bridge, 
and  then  he  would  take  the  other ;  and  when  through  would 
signal  him  to  lower  the  bridge,  and  O'Brien  said  "it  was 
all  right."  Appellee  further  testified  that  after  the  con- 
versation above  mentioned,  and  four 'or  five  minutes  before 
he  went  beneath  the  bridge,  he  went  to  the  west  side  of  the 
bridge  and  talked  with  McDonald,  and  then  went  back  to  the 
east  side  and  repeated  to  O'Brien  what  he  had  said  to  him  be- 
fore. McDonald,  who  operated  the  west  side  of  the  bridge, 
testified  that  plaintiff  came  to  him  about  ten  o'clock  and 
said  he  wanted  to  take  some  measurements,  and  would  want 
the  bridge  raised,  and  witness  told  him  to  notify  the  operator 
on  the  other  side,  and  plaintiff  said  he  would  do  so  and 
give  that  operator  the  signal  when  he  was  ready,  and  the 
arrangement  was  that  plaintiff  and  his  helper,  James  Burke, 
were  to  notify  the  operator  on  the  east  side  of  the  bridge, 
when  they  were  ready  to  have  that  side  raised,  and  that 
four  or  five  minutes  after  plaintiff  went  underneath  the 
bridge,  witness  was  signaled  from  the  east  side  to  raise  the 
bridge;  that  it  was  necessary  for  witness  to  raise  his  part 
of  the  bridge  five  feet  to  unlock  the  bridge,  so  as  to  allow 
the  east  half  to  be  raised.  It  appears  from  the  evidence 
that  James  J.  Kennedy,  a  common  laborer,  who  had  been 
employed  occasionally  by  McDonald  and  O'Brien  to  assist 
them,  and  paid  by  whichever  of  them  employed  him,  was 
on  the  bridge  at  the  time  in  question.     He  testified  that  he 
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was  in  the  shanty  at  the  east  end  of  the  bridge  when  plain- 
tiff was  on  his  way  below,  and  that  O'Brien,  who  was  shovel- 
ing snow  at  the  time,  told  witness  to  get  ready  to  make  a  lift, 
to  go  ahead  and  make  the  lift,  that  plaintiff  wanted  to  make 
some  measurements,  and  witness  signaled  to  McDonald,  who 
signaled  back  that  he  was  ready,  and  rang  the  bell  to  clear 
the  bridge,  and  started  to  raise  his  end,  when  the  west  side 
went  up  several  feet,  and  witness  turned  on  the  current  and 
started  to  raise  the  east  end,  when  he  heard  a  voice,  '^Stop, 
for  God's  sake,  stop,"  and  witness  shut  off  the  current.  lie 
also  testified  that  before  he  made  the  lift  he  received  no 
signal  from  below.  While  plaintiff  was  underneath  the 
floor  of  the  bridge,  with  James  Burke,  his  helper,  and  en- 
gaged in  making  the  first  measurement  of  the  arm  of  the 
heel  lock,  the  power  was  turned  on,  the  machinery  set  in 
motion  and  the  east  half  of  the  bridge  raised,  without  any 
signal  from  either  him  or  Burke.  The  consequence  was  that 
appellee  was  caught  and  crushed  between  the  moving  arm 
of  the  heel  lock  and  an  iron  column  and  was  seriously  and, 
as  the  evidence  tends  to  prove,  permanently  injured. 

James  II.  Lewis  and  John  R.  Cavejjly,  for  appellant; 
Charles  B.  Stafford,  of  counsel. 

Charles  J.  Trainor,  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellant's  counsel  contend  that  inasmuch  as  it  is  averred 
in  the  declaration  that  James  O'Connor  was  in  the  employ 
of  appellant,  as  bridge  tender,  to  have  charge  of  the  ma- 
chinery and  operation  thereof,  and  to  raise  and  lower  the 
bridge,  it  was  incumbent  on  appellee  to  prove  that  O'Con- 
nor was  actually  operating  the  bridge  at  the  time  of  the  ac- 
cident, and  was  guilty  of  negligence.  While  we  do  not 
think  this  follows,  we  think  the  evidence  is  sufficient  to 
show  negligence  of  O'Connor.  It  was  clearly  his  duty,  as 
the  regularly  appointed  bridge  tender,  to  uce  ordinary  care 
to  80  operate  the  bridge  ae  not  to  injure  appellee,  the  latter  be- 
17 
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ing  in  the  discharge  of  his  duty  and  in  the  exercise  of  care 
for  his  personal  safety.  O'Connor's  duty  required  that  he 
should  either  assist  in  the  operation  of  the  bridge,  or  at  least 
supervise  its  operation.  It  is  apparent  from  the  evidence 
that  he  was  not  on  or  at  the  bridge  at  the  time  of  the  ac- 
cident. Whether  he  ever  assisted  in  or  supervised  the  opera- 
tion of  the  bridge  does  not  appear  from  the  evidence.  Mc- 
Donald and  O'Brien,  whom  O'Connor  hired  to  actually 
operate  the  bridge,  were  mere  instrumentalities  used  by  him 
for  that  purpose,  and  O'Brien's  negligence  was  his  negligence. 

The  case  having  been  discontinued  as  to  O'Connor,  the 
declaration  is  to  be  read  as  charging  negligence  against  ap- 
pellant only. 

Appellant's  second  contention  is,  that  O'Connor  or  O'Brien 
or  Kennedy,  or  whoever  was  operating  the  bridge,  and  the  ap- 
pellee, were  fellow  servants.  In  Gatham  v.  City  of  Chicago, 
127  111.  App.,  150,  which  was  an  appeal  from  a  former  judg- 
ment in  the  cause,  the  question  was  presented  whether  Kenne- 
dy, who  was  operating  the  bridge  under  the  direction  of 
O'Brien,  was  a  fellow-servant  of  appellee,  and  we  held,  Mr. 
Justice  Brown  delivering  the  opinion,  that  it  could  not  be 
held,  as  matter  of  law,  that  they  were  fellow-servants ;  but  that 
the  question  whether  or  not  they  were  such  was  for  the  jury 
to  find  from  the  evidence.  The  evidence  bearing  on  tha,t 
question  was  substantially  the  same  on  that  appeal  as  in  the 
record  now  before  us.  Therefore,  the  question  is  res  adjudi- 
cafa  in  this  court.  Geiinan  v.  Town  of  Browning,  87  111. 
App.,  418  ;  Xewberry  v.  Blatchford,  106  111.,  584 ;  591-2,  and 
cases  cited.  On  the  last  trial  the  question  whether  appellee 
and  O'Brien  were  fellow-servants  was  submitted  to  the  jury 
by  instructions  given  at  appellant's  request,  and  the  jury,  by 
their  verdict,  found  that  they  were  not.  We  concur  in  that 
finding. 

It  is  next  contended  by  appellant's  counsel  that  appellee 
n^snmod  the  risk.  It  is  uncontroverted  that  appellee,  be- 
fore he  went  below  the  briflgo,  told  O'Brien  that  he  was  sent 
to  make  a  measurement,  and  that  he  would  take  one  first, 
iiiul  when  he  would  have  done  so,  he  would  give  to  him, 
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O'Brien,  a  signal  to  lift  the  bridge,  and  another  to  lower  it 
when  he,  appellee,  would  be  through,  and  that  O'Brien 
agreed  to  that  arrangement.  Appellee  knew  that  the  place 
in  which  it  was  necessary  for  him  to  be,  to  take  the  first 
measurement,  would  be  safe  while  the  bridge  remained  sta- 
tionary; but  if  the  bridge  should  be  raised  and  the  ma- 
chinery thereof  set  in  motion,  it  would  be  a  dangerous  place 
in  which  to  be.  lie  was  unwilling  to  assume  the  risk  of 
this  danger,  and  by  his  arrangement  with  O'Brien  did  all 
in  his  power  to  avoid  the  risk.  Therefore,  the  proposition 
of  counsel  is,  that  appellee  assumed  the  risk  of  O'Brien 
raising  the  bridge  without  any  signal  from  him,  which 
O'Brien  had  specifically  agreed  not  to  do.  We  regard  the 
proposition  as  a  good  illustration  of  the  quintessence  of  non- 
sense. 

Excluding  the  hypothesis  that  appellee  and  the  operator 
of  the  east  half  of  the  bridge  were  fellow-servants,  and  the 
hypothesis  that  appellee  assumed  the  risk,  it  is  not  argued 
or  claimed  that  the  appellant  is  not  liable.  Therefore  we 
might,  in  accordance  with  the  well-settled  rule  that  matters 
not  argued  are  waived,  omit,  in  this  opinion,  further  con- 
sideration of  the  question  of  appellant's  liability.  But  the 
question  being  an  important  one,  we  will  briefly  consider  it. 
What  is  appellant's  duty  in  respect  to  the  bridge  in  ques- 
tion ?  Van  Buren  street  bridge  is  a  part  of  the  street,  and 
the  city  owes  the  same  duty  in  respect  to  it  that  it  does  to 
other  parts  of  Van  Buren  street.  2  Dillon  on  Mun.  Corp., 
4th  ed.,  p.  881,  section  728 ;  City  of  Chicago  v.  Powers,  42 
111.,  169;  City  of  Chicago  v.  McGinn,  51  ib.,  266;  Pres't 
&  Trustees,  etc.,  v.  Meredith,  54  111.,  84;  Gavin  v.  City 
of  Chicago,  97  ib.,  66,  70;  City  of  Chicago  v.  McDonald, 
57  111.  App.,  250,  and  cases  cited.  That  duty  is  to  exercise 
ordinary  care  to  maintain  the  bridge  in  a  reasonably  safe 
condition  for  public  travel.  But  manifestly  there  is  an 
additional  duty  in  the  case  of  a  movable  bridge  such  as  the 
one  in  question.  The  city  has  the  exclusive  control,  man- 
agement and  operation  of  the  Van  Buren  street  bridge,  and 
it  is  incumbent  on  it  to  exercise  ordinary  care  in  the  opera- 
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tion  of  the  bridge,  to  reasonably  operate  it  so  as  to  avoid 
injury  to  persons  and  property.  And  if  one,  without  fault 
on  his  part,  is  injured  by  reason  of  the  city's  negligence  in 
the  operation  of  the  bridge,  we  think  it  necessarily  follows 
that  the  city  is  liable.  Suppose  that  while  persons  and 
teams  were  on  the  bridge  and  others  approaching  it  for  the 
purpose  of  passing  over  it,  that  the  city,  without  warning, 
as  by  ringing  a  bell  or  otherwise,  should  suddenly  and  un- 
expectedly raise  the  bridge,  carrying  up  persons  thereon,  and 
in  consequence  thereof  some  of  such  persons  should  be  in- 
jured, without  fault  on  their  part;  can  it  be  doubted  that 
the  city  would  be  liable?  In  the  present  case  there  was 
not  only  the  absence  of  any  warning  to  appellee,  but  an 
express  agreement  that  the  bridge  would  not  be  raised  with- 
out a  signal  from  him,  and  he  gave  no  signal.  The  duty 
of  the  city  to  exercise  ordinary  care  in  the  operation  of  the 
bridge  is  a  primary,  duty,  of  which  it  cannot  divest  itself  so 
as  to  avoid  liability  for  negligence  in  its  operation  and  con- 
sequent injury.  Kreigh  v.  City  of  Chicago,  86  IlL,  407. 
The  action  was  properly  brought  against  the  city.  Tift  v. 
Towns,  53  Ga.,  47. 

Lastly,  counsel  contend  that  each  of  the  instructions  2, 
3,  5,  6  and  7,  given  at  appellee's  request,  is  erroneous.  In- 
struction 2  is  as  follows: 

"If  the  jury  believe  from  the  evidence  in  this  case  that 
one  O'Connor  was  the  bridge  tender  for  the  bridge  in  ques- 
tion, regularly  appointed  as  such  by  the  defendant,  city  of 
Chicago;  that  one  O'Brien  was  appointed  as  assistant  bridge 
tender  of  said  bridge  by  said  O'Connor  in  his  capacity  as 
said  bridge  tender,  and  that  he,  said  O'Brien,  was  paid  his 
wages  or  salary,  if  any,  by  said  O'Connor;  and  if  the  jury 
further  believe  from  the  evidence  that  the  city  of  Chicago, 
by  its  superintendent  of  bridges,  if  any,  or  by  some  of  its 
officers,  if  any,  other  than  said  O'Connor,  had  the  right  to 
discharge  said  O'Brien,  then  the  jury  are  instructed  that 
said  O'Brien  was  at  the  time  of  the  accident  testified  to  in 
this  case  a  servant  of  the  city  of  Chicago." 

The  question  presented  by  this  instruction  is  not  free 
from  difficulty.     The  evidence  is  that  it  required  at  least 
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two  persons  to  operate  the  bridge,  hj  reason  of  the  fact 
that  there  was  separate  machinery  for  the  operation  of  each 
leaf  of  it,  and  at  each  end  a  controller  for  letting  on  and 
regulating  the  power  by  which  the  machinery  is  moved,  and 
the  city  must  have  known  that  it  was  necessary  for  O'Con- 
nor to  employ  at  least  one  man,  and  that,  in  fact,  he  em- 
ployed two,  McDonald  and  O'Brien.  Patrick  White,  super- 
intendent of  bridges,  knew,  as  his  testimony  shows,  that 
O'Connor  employed  two  men  to  operate  the  bridge,  and  his 
knowledge  was,  in  law,  the  city's  knowledge.  White  testi- 
fied that  his  duty  was  to  see  that  the  bridge  tenders  at- 
tended to  their  business,  and  that  he  had  authority  to  dis- 
charge any  one  whom  he  saw  operating  the  bridge  improp- 
erly, no  matter  who  he  was.  It  is  true  that  O'Brien  was 
hired  and  paid  by  O'Connor,  and  that  it  was  in  O'Connor's 
power  to  discharge  him,  but  we  are  not  prepared  to  hold 
from  that  circumstance,  that  he  was  not  the  servant  of  the 
city,  which  knew  of  his  employment,  the  necessity  for  it, 
impliedly  acceded  to  it,  and  had  the  power,  by  its  bridge 
superintendent,  to  discharge  him. 

In  Wood's  Law  of  Master  and  Servant,  section  317,  it  is 
said :  "The  real  test  by  which  to  determine  whether  a  per- 
son is  acting  as  the  servant  of  another  is,  to  ascertain 
whether,  at  the  time  when  the  injury  was  inflicted,  he  was 
subject  to  such  person's  orders  and  control,  and  was  liable 
to  be  discharged  by  him  for  disobedience  of  orders  or  mis- 
conduct." 

In  Johnson  v.  Ashland  Water  Co.,  71  Wis.,  553,  the 
plaintiff,  Johnson,  was  employed,  temporarily,  by  the  de- 
fendant's servant  in  charge  of  its  work,  and  while  so  em- 
ployed was  injured.  Held,  that  the  plaintiff  was  defend- 
ant's servant  and  was  entitled  to  recover,  citing  numerous 
authorities.  But  even  if  O'Brien  was  not  appellant's  serv- 
ant, but  merely  the  servant  of  O'Connor,  this  would  not,  as 
we  think,  affect  the  question  of  appellant's  liability,  and 
the  giving  of  the  instruction  is  not  reversible  error. 

We  find  no  reversible  error  in  any  of  the  other  instruc- 
tions.    Appellant's  18th  instruction  was  properly  refused, 
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for  the  reason  that  there  is  no  evidence  in  the  record  on 
which  to  base  it. 

The  judgment  will  be  affirmed. 

Afp,rmed. 


Charles  P.  Treat  v.  Cora  Smith. 
Gen.  Ko.  18,538. 

1.  Principal  and  agent — how  far  latter  may  hind  former.  The 
principal  is  bound  by  the  acts  of  his  agent  within  the  apparent 
authority  which  the  principal  knowingly  permits  the  agent  to  as- 
sume or  which  he  holds  the  agent  out  to  the  public  as  possessing. 

2.  Vendor  and  vendee — construction  of  contract  as  to  election  of 
rights,  A  contract  for  the  purchase  and  sale  of  real  estate  which 
contained  as  well  a  forfeiture  clause  as  a  clause  giving  to  the 
vendor  in  case  of  default  in  payment  by  the  vendee  an  option  by 
election  to  treat  the  covenants  and  liability  of  the  vendee  as  liv- 
ing, obligatory  and  enforceable  and  to  collect  all  the  consideration 
money  from  the  vendee  by  proper  proceedings  at  law  or  equity,  is 
considered,  but  the  court  does  not  finally  pass  upon  the  question 
as  to  whether  or  not  under  the  contract  Involved  the  right  to  a 
forfeiture  is  lost  by  an  apparent  election  to  keep  the  contract  alive. 

3.  FoRFEiTiTRE — when  notice  of  intention  to  enforce^  essential.  A 
forfeiture  cannot  be  enforced  under  a  contract  providing  therefor 
in  event  of  default  without  notice  of  intention  to  enforce  a  for- 
feiture where  the  party  seeking  to  forfeit  the  same  has  by  his  con- 
duct induced  the  other  party  thereto  to  believe  that  the  provision 
that  time  was  of  the  essence  of  the  contract  would  not  be  insisted 
upon. 

4.  Contract — when  right  to  rescission  arises.  A  vendee  may 
rescind  where  the  vendor  without  warrant  and  right  has  sought  to 
enforce  a  forfeiture  and  has  placed  himself  in  a  position  where  he 
cannot  perform. 

5.  Contract — when  purchase  money  may  he  recovered  upon 
rescission.  A  vendee  of  real  estate  may  recover  payments  made 
under  a  contract  to  purchase  where  the  vendor  has  illegally  sought 
to  enforce  a  forfeiture  by  making  to  a  third  party  a  convey*ance  of 
the  property  covered  by  the  contract  of  purchase. 

6.  Measure  of  damages — in  action  to  recover  money  paid  under 
rescinded  contract.  Where  a  vendee  is  entitled  to  rescind,  and  has 
rescinded,  he  may  recover  as  his  measure  of  damages  any  money 
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paid  under  the  contract  in  question  plus  interest  from  the  time  of 
the  commission  of  the  act  which  entitled  rescission. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Ben  M.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.    Affirmed.    Opinion  filed  December  23,  1907. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
jnd^ient  of  the  Superior  Court  of  Cook  county  in  favor  of 
Cora  Smith,  the  appellee,  who  was  plaintiff  below  and  will 
be  so  denominated  in  the  opinion,  against  Charles  P.  Treat, 
the  appellant  here  and  defendant  below.  The  suit  was  be- 
gun below  on  February  14,  1905.  It  was  in  assumpsit, 
and  the  amended  declaration  on  which  the  case  was  tried  con- 
tained five  special  counts  and  the  consolidated  money  counts. 
The  special  counts  were,  however,  alike,  except  in  ihe  descrip- 
tion of  the  lot  involved  in  the  transaction  sued  on. 

The  first  count  alleged  that  on  August  20,  1800,  the  plain- 
tiff and  defendant  entered  into  a  contract  in  writing  for  the 
sale  by  the  defendant  to  the  plaintiff  of  lot  twenty  in  block 
four  of  Treat's  subdivision  of  the  northeast  quarter  of  the 
southwest  quarter  of  section  two,  township  thirty-nine,  north, 
range  thirteen  east  of  the  3rd  P.  il.,  in  Chicago,  Illinois. 
The  contract  is  then  set  out  in  li(^c  verba. 

It  pro\ndes  for  the  payment  of  $100  for  the  lot  by  the 
plaintiff  to  the  defendant  in  this  manner :  $10  cash  in  hand, 
$7  or  more,  on  September  20,  1800,  and  $7  or  more  "at  the 
end  of  each  and  every  period  of  one  month  thereafter  until 
the  whole  sum  of  $400  shall  be  fully  paid,  with  interest  at 
the  rate  of  6  per  cent  per  annum  from  date.  The  interest 
was  to  be  payable  semi-annually  and  principal  and  interest 
were  made  payable  at  the  office  of  Treat,  ^^his  attorney,  ex- 
ecutors, administrators  or  assigns,"  in  Chicago.  Any  im- 
provements placed  on  the  lot  were  to  be  held  as  a  part  of  the 
security  for  the  prompt  payment  of  each  of  the  payments  con- 
tracted for. 

A  clause  relating  to  the  payment  of  taxes  reads: 

"And  also  that  he  will  well  and  faithfully  in  due  season 
pay  or  cause  to  be  paid  all  taxes  and  assessments  *  *  * 
subsequent  to  1889." 
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(NOTE.  li  is  impossible  to  tell  from  the  context  to  whom 
the  pronoun  ''he"  relates,  but  it  may  be  assumed,  as  it  was 
so  treated,  that  it  refers  to  the  vendee.) 

Covenants  as  follows  are  included  in  the  contract : 

"In  case  said  party  of  the  second  part  (i.  e.  Cora  Smith) 
shall  make  default  or  fail  to  make  any  of  the  payments 
ahove  mentioned  at  the  time  and  times  above  limited  (the 
said  time  and  times  of  payment  being  hereby  declared  to  be 
an  essential  part  of  this  contract),  or  shall  fail  to  perform 
punctually  any  of  the  covenants  and  agreements  herein  men- 
tioned at  such  time  or  times  and  for  ten  days  thereafter,  then 
in  such  case  this  agreement  and  all  the  covenants  and  agree- 
ments on  the  part  of  the  said  party  of  the  first  part  (t.  e. 
Treat)  herein  contained  shall  at  the  option  of  the  said  party 
of  the  first  part,  his  representatives  or  assigns,  be  and  are 
declared  null  and  void,  and  no  longer  binding,  and  all  the 
right  or  interest  either  in  law  or  equity  of  said  party  of  the 
second  part  shall  cease  and  be  determined,  and  all  the  pay- 
ments which  shall  have  been  made  hereon,  or  in  pursuance 
hereof,  and  all  buildings  and  other  improvements  which  are 
now  on  or  shall  hereafter  be  placed  on  said  premises,  shall  be 
absolutely  and  forever  forfeited  to  said  party  of  the  first 
part,  and  he  shall  have  the  right  to  re-enter  and  take  pos- 
session, or  at  the  election  of  the  said  party  of  the  first  part, 
his  representatives  or  assigns,  the  covenants  and  liability  of 
the  said  party  of  the  second  part  shall  continue  and  remain 
obligatory  upon  the  said  party  of  the  second  part,  and  may 
be  enforced,  and  the  said  consideration  money  and  every  part 
thereof  be  collected  by  proper  proceedings  in  law  or  equity 
from  the  said  party  of  the  second  part,  her  heirs,  executors, 
administrators  or  assigns. 

The  said  party  of  the  second  part  further  agrees  that  in 
case  she  shall  not  make  the  payments  above  named  on  the 
days  they  are  respectively  made  payable,  she  will  pay  inter- 
est on  any  payment  or  part  payment  which  shall  remain  un- 
paid after  due  at  the  rate  of  8  per  cent  per  annum  until 
paid.  But  nothing  herein  contained  shall  be  construed  as  a 
waiver  of  the  right  of  said  party  of  the  first  part  to  declare 
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this  contract  forfeited  for  non-payment  as  hereinbefore  pro- 
vided." 

The  contract  is  signed :     Chables  P.  Treat, 

by  Henry  C.  Decker  [Seal] 
Attorney  in  fact. 
Coba  Smith.  [Seal] 

After  setting  out  the  contract  the  declaration  alleges  that 
in  pursuance  of  it  the  plaintiff  paid  on  it  at  various  dates 
sums  amounting  in  the  aggregate  to  $341.16;  being  $10  on 
August  20,  1890;  $7  on  September  27,  1890;  $7  on  Xo- 
vember  4,  1890;  $7  on  December  17,  1890;  $7  on  January 
20, 1891 ;  $7  on  February  5,  1891 ;  $7  on  March  2,  1891 ;  $7 
on  April  6,  1891;  $10.08  on  June  9,  1891;  $33.89  on  No- 
vember 25,  1893,  and  $238.19  on  November  27,  1893;  and 
that  the  defendant  on  the  said  respective  dates  accepted  the 
payments  without  objection  to  the  times  when  made,  and  at 
various  times  prior  to  the  date  when  the  final  payment  by 
the  plaintiff  was  due  under  contract  and  subsequent  thereto, 
requested  the  plaintiff  to  make  payments  under  said  contract 
and  to  provide  for  taxes  and  assessments  levied  upon  said 
real  estate,  and  made  no  attempt  to  forfeit  said  contract,  but 
in  his  communications  with  said  plaintiff  referred  to  the  same 
as  in  force,  whereby  the  said  defendant  waived  the  provision 
that  time  was  of  the  essence  of  said  contract  and  elected  to 
hold  the  plaintiff  to  her  liabilities  thereunder. 

It  also  alleges  that  notwithstanding  the  premises,  the  de- 
fendant on  October  22,  1901,  sold  and  conveyed  said  real 
estate  to  one  Gross  by  warranty  deed,  that  the  plaintiff  made 
no  objection  to  said  sale  and  conveyance,  and  thereafter  made 
demand  upon  the  defendant  for  the  sums  of  money  paid  by 
her  under  said  contract,  whereupon  the  contract  became  and 
was  rescinded  and  the  defendant  became  and  was  liable  to 
repay  to  the  plaintiff  the  payments  made  by  plaintiff  under 
the  contract  amounting  to  $341.16,  and  being  so  liable  prom- 
ised to  pay  the  same. 

The  second,  third,  fourth  and  fifths  counts  respectively 
are  in  identically  the  same  terms  as  the  first,  except  that  they 
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deal  respectively  with  contracts  involving  lot  21,  lot  22,  lot 
23  and  lot  24  in  block  four  of  Treat's  subdivision. 

To  this  declaration  the  defendant  pleaded  the  general  issue. 

On  a  rule  to  file  a  bill  of  particulars  setting  forth  the  dates 
of  the  waiver  of  time  of  performance  of  the  contract  alleged 
by  plaintiff,  she  filed  one  giving  the  date  of  the  payments  on 
the  contracts  subsequent  to  the  second  one,  as  set  forth  in  the 
declaration,  and  also  the  dates  of  August  19,  September  8, 
September  12  and  Xovembcr  17,  1809,  and  February  15 
and  December  5,  1900 — these  additional  dates  being  those 
of  certain  letters  written  by  Mr.  Collins,  an  agent  of  the 
defendant,  to  the  plaintiff,  which  will  be  alluded  to  in  the 
opinion. 

The  cause  was  submitted  to  the  court,  a  jury  being  waived, 
and  after  a  trial  the  court  found  the  issues  for  the  plaintiff 
and  assessed  the  damages  at  $2,057.19,  giving,  after  a  mo- 
tion for  a  new  trial  and  a  motion  in  arrest  of  judgment  had 
been  overruled,  judgment  for  that  amount  against  the  de- 
fendant. 

In  this  court  the  assigimients  of  error  challenge  the  rulings 
of  the  court  below  on  the  admission  and  exclusion  of  evi- 
dence, his  holdings  on  certain  propositions  of  law  submitted 
to  him  and  his  refusal  to  find  for  the  defendant. 

Huff  &  Cook,  for  appellant;  Hamlin  &  Boydex,  of 
counsel. 

James  S.  WRionr  and  Kobert  I.  Gregg,  for  appellee; 
Frederick  Pf.ake,  of  counsel. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

There  is  in  this  case  very  little  conflict  of  evidence.  The 
contest  is  chiefly  over  the  rules  of  law  applicable  to  conceded 
facts. 

The  defendant,  Charles  P.  Treat,  although  describing  him- 
self as  of  Chicago  in  conveyances,  seems,  during  the  long 
time  involved  in  the  matters  under  discussion  herein,  to 
have  almost  continuously  been  away  from  it.     He  was  occu- 
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pied  in  other  places  far  remote.  He  had  an  office  in  the 
Rookery  Building  in  Chicago,  but  he  was  in  that  office  and 
in  Chicago  but  four  or  five  times  from  1891  to  1903,  accord- 
ing to  the  testimony  of  his  employee,  Collins.  Whether  he 
was  here  more  frequently  before  or  after  this  twelve  years, 
the  record  does  not  show.  But  he  was  the  owner  of  land  in 
Chicago  divided  into  several  hundred  lots  and  platted  under 
the  name  of  C.  P.  Treat's  subdivision,  etc.  In  the  adver- 
tisements of  these  lots  his  ^'office"  in  connection  with  their 
sale  was  indicated  to  be  at  ^^Koom  1106,  Rookery  Building, 
and  also  on  the  premises  at  the  comer  of  Central  Park  ave- 
nue and  Division  street." 

In  August,  1890,  a  man  named  Decker  seems  to  have  been 
in  charge  of  the  business  of  Mr.  Treat  in  relation  to  this  land, 
in  the  office  at  the  Rookery  Building.  Just  when  Mr.  Decker 
left  the  office  or  employ  of  Mr.  Treat  does  not  appear,  nor 
whether  Mr.  Decker,  a  Mr.  Lane  and  a  Mr.  Collins  were  all 
there  together.  But  the  counsel  for  Mr.  Treat  stated  in 
open  court  that  "Mr.  Decker  was  first  there  and  Collins  fol- 
lowed him,"  so  that  we  may  assume  that  Decker  and  Collins 
were  not  to  any  material  extent  contemporaneous.  Mr.  J.  A. 
Lane  was  there,  however,  according  to  ^Ir.  Collins'  testimony, 
as  head  bookkeeper  for  Mr.  Treat  for  several  years  after  he, 
Collins,  "went  in  there."  "lie  passed  on  all  the  stuff,"  Col- 
lins says,  "I  turned  in." 

But  for  several  years  Collins  was  the  only  representative 
or  employee  of  Treat  in  his  office  in  Chicago,  which  w^as 
moved  from  1106*  to  520  Rookery  Building.  He  says,  "We 
sublet  desk  room  to  other  people.  There  was  no  one  else  in 
charge  of  Mr.  Treat's  business ;"  and  to  the  leading  question, 
"You  were  the  only  one  in  charge  of  his  (i.  e.,  Treat's)  busi- 
ness ?"  he  answered,  "I  was  the  only  one  there." 

Under  date  of  August  20,  1890,  the  plaintiff,  Mrs.  Cora 
Smith,  purchased  and  executed  contracts  in  relation  to  twenty 
of  the  lots  in  Treat's  subdivision,  doing  the  business  with 
Decker  at  the  office  in  the  Rookery  Building.  For  each  of 
the  lots  a  separate  contract  was  executed,  and  all  were  in  the 
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form  set  forth  in  the  declaration  in  this  case  and  recited  in 
the  statement  hereto  prefixed. 

Mrs.  Smith,  after  her  first  payment  of  $10  on  each  of  the 
lots  on  receiving  the  contracts,  made  payments  on  each  of  the 
twenty  contracts  at  somewhat  irregular  intervals  between  and 
including  September  27,  1890,  and  June  9,  1891.  On  each 
of  the  five  contracts  which  are  involved  in  this  suit  there  ap- 
pear indorsements  of  $10,  paid  when  apparently  the  con- 
tracts were  delivered  August  29,  1890,  and  $7  on  September 
27,  1890  (which  would  be  seven  days  late  under  the  strict 
terms  of  the  contract,  but  within  the  ten  days  grace  given 
therein),  $7  on  November  4,  1890  (15  days  late),  $7  on 
December  17,  1890  (27  days  late),  $7  January  20,  1890 
(31  days  late),  $7  February  5,  1891  (16  days  late),  $7 
March  2,  1891  (10  days  late),  $7  April  6,  1891  (17  days 
late),  and  $7  June  9,  1891  (50  days  late) ;  also  on  June  9, 
1891,  $3.08  for  the  taxes  of  1890. 

It  may  be  assumed  that  payments  were  made  on  the  other 
15  contracts  at  the  same  time,  although  apparently  there  was 
some  difference  in  the  price  and  consequently  in  the  install- 
ments on  one  or  more  of  the  lots. 

On  some  account  in  connection  with  her  purchases  Mrs. 
Smith  evidently  paid  $82.60  on  June  2,  1892,  also,  and  $50 
on  August  8,  1892,  after  which  her  payments  ceased.  She 
herself  testified  that  her  last  payment  "seems"  to  have  been 
made  on  June  9,  1891,  but  we  think  that  the  account  re- 
ceived by  her  from  the  defendant's  office  (Plaintiff's  Exhibit 
20)  is  evidence  to  the  contrary. 

On  June  24,  1893,  for  an  expressed  consideration  of  $100, 
which  may  or  may  not  have  been  as  much  or  more  than  she 
had  paid  on  that  contract,  Mrs.  Smith  assigned  one  of  the 
contracts  to  one  Emma  Mast,  with  the  assent  and  concurrence 
of  Mr.  Collins,  who  must  have  been  in  this  acting  as  the 
agent  of  Mr.  Treat,  and  this  one  lot  was  eliminated  from  the 
transactions  between  the  parties  hereto. 

At  or  about  November  25,  1893,  an  agreement  was  made 
between  Mrs.  Smith  and  Mr.  Treat,  the  latter  acting  through 
a  representative,  which  the  evidence  fairly  leaves  us  to  infer 
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was  Mr.  Collins — although  the  indorsements  involved  are  in 
the  hand  of  Mr,  Lane^  "the  head  bookkeeper" — ^by  which 
Mrs.  Smith  gave  up  any  claim  on  fourteen  of  the  contracts 
and  cancelled  them  in  consideration  of  having  the  money  she 
had  paid  on  them,  which  apparently  amounted  to  $1,360.40, 
credited  to  her  on  whatever  was  due  on  the  remaining  five 
lots  for  interest,  taxes  or  installments  or  principal. 

In  the  execution  of  this  arrangement  the  following  indorse- 
ments (with  a  variation  of  a  few  cents  only  in  one  or  two  of 
the  items)  were  made  on  each  of  the  contracts  involved  here : 

Nov.  25,  '93,  Eeceived  $4.47  for  Grand  Avenue  sewer 
assessment 

Nov.  25,  '93,  Rec'd  $3.40  for  1891  tax. 

Nov.  25,  '93,  Rec'd  $10.75  for  first  installment  sewer  tax. 

Nov.  26,  '93,  Rec'd  $3.64  for  1892  tax. 

Nov.  27,  '93,  Ecc'd  $1.63  for  second  installment  sewer  tax. 

Nov.  27,  '93,  Eec'd  $28.16  for  interest  to  Nov.  30,  1893. 

Nov.  27,  '93,  Eec'd  $210.03  on  principal. 

The  indorsements  altogether  make  on  the  five  contracts  the 
aggregate  $1,705.83. 

After  November  27,  1893,  the  matter  affecting  this  trans- 
action api)earing  in  the  record  consists  entirely  of  correspond- 
ence and  a  warranty  deed  of  the  lots  in  question  with  many 
others,  made  by  Mr.  Treat  and  wife  to  Homer  E.  Gross  for 
the  alleged  consideration  of  $50,000  on  October  22,  1902. 

All  the  correspondence  between  the  parties  connected  with 
the  transaction  does  not  appear.  Various  letters  are  re- 
ferred to  in  answering  communications,  which  are  not  in  the 
record.  But  enough  of  it  appears  to  show  clearly,  we  think, 
the  intentions  and  attitude  of  the  parties  on  the  material  ques- 
tions here  presented. 

The  correspondence,  so  far  as  it  appears  in  the  record, 
begins  with  a  letter  purporting  to  be  from  C.  P.  Treat,  the 
defendant  himself,  dated  at  97  Gresham  street,  London,  No- 
vember 16,  1898,  which,  it  should  be  noted,  is  more  than 
seven  years  after  the  last  cash  payment  had  been  made  on 
the  lots  by  Mrs.  Smith,  and  almost  exactly  five  years  after  the 
last  indorsement  had  been  made  on  the  contracts.     In  that 
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letter  Mr.  Treat  says :  ^'I  could  not  buy  your  lots  at  present, 
as  1  have  all  of  that  sort  of  property  that  I  can  carry.  It 
seems  to  me  that  there  is  no  doubt  that  within  a  year  or  two 
there  will  be  a  good  demand  for  them  at  fair  prices." 

A  strenuous  attempt  was  made  by  the  appellant  to  keep 
this  letter  out  of  evidence  on  the  ground  that  it  was  not  shown 
to  be  the  letter  of  Mr.  Treat,  or  that  it  referred  to  the  prop- 
erty involved  here,  and  the  action  of  the  trial  judge  in  admit- 
ting it  is  vigorously  attacked  in  this  court  as  erroneous. 

The  plaintiff  testified  that  prior  to  receiving  this  letter  she 
had  addressed  a  letter  to  Mr.  Treat,  marked  "Strictly  Per- 
sonal," and  that  she  had  received  this  letter  introduced  in 
evidence  purporting  to  be  personally  signed  by  him  in  Lon- 
don, in  reply.  She  testified  also  that  the  lots  referred  to 
were  the  lots  described  in  the  five  contracts  introduced  in 
evidence,  which  she  purchased  from  Mr.  Treat.  Mr.  Col- 
lins, a  witness  produced  by  the  defendant,  was  asked  on  direct 
examination  by  the  counsel  for  the  defendant,  if  he  was 
familiar  with  the  handwriting  of  Mr.  Treat,  and  answered 
that  he  was.  Asked  by  counsel  for  defendant  if  the  letter 
was  in  Mr.  Treat's  handwriting,  he  said  "No,  he  didn't  write 
the  letter."  But  in  this  answer  he  was  plainly  referring  to 
the  body  of  the  letter  and  was  hardly  ingenuous,  for  being 
immediately  asked  by  the  court  if  the  signature  was  Mr. 
Treat's,  he  answered,  "Yes,  it  is  his  signature — it  looks  like 
his  signature,  and  I  think  it  is." 

If  the  signature  was  Mr.  Treat's,  it  certainly  was  of  no 
importance  that  the  body  of  the  letter  was  the  work  of  an 
amanuensis.  The  letter  plainly  treats  the  lots  in  question, 
at  this  very  considerable  length  of  time  after  the  payments 
had  ceased,  as  still  the  property  of  Mrs.  Smith,  in  which  she 
had  at  least  a  subsisting  and  substantial  equitable  interest. 

The  rest  of  the  correspondence  appearing  in  the  record  is 
entirely  between  Mr.  Collins,  before  mentioned,  who  gen- 
(^rally,  however,  signed  his  letters,  "C.  P.  Treat,  Collins," 
and  Mrs.  Smith. 

There  were  introduced  three  letters  and  a  receipt  from 
one  George  W.  Wilbur  to  Mrs.  Cora  Smith,  but  two  of  these 
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letters  bore  indorsements  or  additions  by  Mr.  Collins  and 
were  admitted  only  to  the  extent  and  for  the  purpose  of  show- 
ing knowledge  by  Mr.  Collins  ''of  what  was  being  done  and 
his  action  in  the  premises."  The  other  letter  and  the  receipt 
were  stricken  out  of  evidence  by  the  court  before  the  finding 
was  made. 

The  letters  from  Collins  to  Mrs.  Smith  were  introduced 
for  the  purpose  of  showing  that  the  defendant  considered 
and  treated  the  right  of  forfeiture  given  by  the  contracts  for 
the  non-payment  of  instalments  due  promptly  as  waived,  and 
had  elected  in  accordance  with  the  terms  of  the  contract  to 
continue  them  in  force. 

It  is  urged  that  they  were  inadmissible  and  can  be  held  to 
prove  nothing  against  Mr.  Treat,  the  defendant,  because  there 
was  no  showing  that  Mr.  Collins  had  authority  to  sign  the 
name  of  Mr.  Treat  to  these  letters, — that  as  interpreted  by 
the  plaintiff  and  the  court  below,  they  changed  the  contracts, 
and  that  Mr.  Collins  was  a  bookkeeper  with  only  the  powers 
ordinarily  possessed  by  a  bookkeeper  and  could  not  change 
the  contracts. 

To  sustain  this  position  counsel  cite  Mr.  Collins'  own 
testimony,  who,  although  testifying  that  he  was  the  only  one 
in-  charge  of  Mr.  Treat's  busLness  in  Chicago,  that  he  re- 
ceived money  on  contracts  for  lots  and  carried  on  corre- 
spondence with  the  contracting  parties,  that  he  wrote  the  let- 
ters referred  to  and  signed  them  with  Mr.  Treat's  name,  and 
that  Mr.  Treat  was  in  Chicago  but  four  or  five  times  in  the 
twelve  years  he  worked  for  him,  answered  thus,  over  the 
repeated  objections  of  defendant's  counsel,  to  questions  of  the 
plaintiff's  counsel  who  called  him  as  a  witness : 

"Q.  Who  attended  to  all  these  real  estate  matters  in  con- 
nection with  C.  P.  Treat's  Subdivision  ? 

A.  I  had  charge  of  collecting  the  payments  as  made  on 
contracts  and  when  people  were  slow  of  poking  them  up. 
*     *     * 

Q.  Is  it  not  a  fact  that  you  had  the  general  charge  of 
^fr.  Treat's  real  estate  business  in  Chicago,  especially  of  real 
estate  in  C.  P.  Treat's  Subdivision  for  Mr.  Treat? 
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*  *  *  A.  Well,  the  interest  I  had  in  it  was  to  collect 
such  payments  as  were  made. 

Q.     Well,  hadn't  you  general  charge  of  it  ? 

A.     Well,  I  paid  the  general  taxes  on  it. 

Q.     Hadn't  you  general  charge  of  it  ? 

A.  When  Mr.  Treat  would  send  me  the  money  I  would 
pay  the  taxes. 

Q.     Hadn't  any  other  interest  in  it  ?     A.     No.     «     *     * 

Q.  Do  you  remember  when  Mr.  Peake  (of  the  plaintiff's 
counsel)  first  came  to  see  you  a  few  weeks  ago  ? 

A.     Yes,  sir. 

Q.  Did  you  at  that  time  make  the  statement  to  him  that 
you  were  in  general  charge  of  Mr.  Treat's  real  estate  busi- 
ness here  in  Chicago  during  the  time  that  you  have  stated 
you  were  in  his  employ  ? 

A.     As  to  whether  I  was  his  agent  or  not  ? 

Q.     Whether  you  had  general  charge  of  his  real  estate  ? 

A.  Aj  I  recollect  it,  this  gentleman  put  the  question  in 
that  way.  I  made  the  statement,  and  I  probably  said  it  to 
him,  that  is  my  recollection  of  it.  My  understanding  of  the 
question  was  that  I  had  charge  to  keep  his  books,  collect  the 
payments  as  made,  turn  them  over  to  him  and  report  them 
to  him — in  that  way  I  had  charge  of  it. 

The  Court:  Let  me  understand  you  correctly.  That  to 
the  best  of  your  recollection  he  asked  if  you  were  general 
manager,  as  you  understood  it,  as  you  now  define  your 
duties  ? 

A.     That  is  it  exactly ;  that  is  just  what  I  meant  to  say." 

He  was  then  asked  on  cross-examination  by  Mr.  Treat's 
counsel:  "You  had  no  further  authority  that  the  authority 
just  testified  to  ?    A.  No,  sir." 

Upon  this  testimony  and  the  legal  proposition  that  "one 
who  deals  with  an  agent  is  bound  to  know  the  extent  of  his 
authority,"  the  defendant  claims  that  he  was  not  bound  by 
the  letters  written  by  Collins. 

The  trial  court  was  at  liberty  to  judge  of  the  directness, 
thoroughness  and  ingenuousness  of  Mr.  Collins^  denial  of 
authority  to  write  the  letters  which  he  did  write,  inferred  by 
defendant's  counsel  from  this  testimony,  and  the  rule  of  law 
alluded  to  certainly  bAs  its  limitationai     The  principal  is 
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bound  by  the  acts  of  his  agent  within  the  apparent  authority 
which  the  principal  knowingly  permits  the  agent  to  assume 
or  which  he  holds  the  agent  out  to  the  public  as  possessing. 
It  was  to  an  oflSce  of  which  Mr.  Treat  was,  during  the  years 
when  these  letters  were  written,  the  only  occupant,  as  an 
employee  of  Treat,  and  which  Treat  was  hardly  ever  near, 
that  persons  desirous  of  dealing  with  the  land  in  question 
were  directed.  The  contracts  themselves  were  executed  by 
an  agent  or  representative  of  Mr.  Treat,  not  by  Mr.  Treat 
himself,  and  of  that  agent  or  representative,  Mr.  Collins, 
whatever  his  actual  authority,  seems  to  have  been  the  ultimate 
sole  apparent  successor.  Mr.  Treat  himself  did  not  take  the 
stand  to  deny  the  alleged  unauthorized  acts  and  letters  of  his 
agent,  although  at  the  time  of  the  trial  there  had  been  on  file 
for  more  than  a  year  a  bill  of  particulars  which  gave  dates 
of  alleged  waivers  by  defendant,  which  he  must  have  reason- 
ably inferred  were  claimed  to  have  been  made  by  the  acts  or 
declarations  of  his  sole  representative  here,  Collins.  More- 
over, the  defendant  himself  introduced  in  evidence,  as  a  part 
of  his  case,  two  letters  in  the  series,  each  signed  "C.  P.  Treat, 
Collins,"  one  of  which,  dated  May  20,  1899,  was  certainly 
material  in  the  very  view  of  the  matter  claimed  to  be  correct 
by  the  plaintiff. 

We  cannot  hold  that  the  letters  of  Collins  were  improperly 
admitted,  or  that  they  must  not  be  considered  as  binding  on 
Treat,  whose  declarations  by  his  agent  they  purported  to  be. 

These  letters  running  from  May,  1899,  to  December  5, 
1900,  bear  out  the  plaintiff's  contention  that  during  that  time 
the  contracts  were  by  the  defendant  considered  and  treated 
as  in  force.  They  contained  advice  and  suggestions  as  to 
Mrs.  Smith's  procuring  loans  on  the  lots  and  notified  her  of 
taxes  and  assessments  and  tax  claims.  They  treated  the 
property  as  primarily  hers,  but  requested  further  payments 
on  account  of  the  contracts.  As  late  as  December,  1900,  Mr. 
Collins  (in  the  name  of  Treat)  says,  "I  am  still  waiting  for 
you  to  make  some  payments  on  account.  *  *  *  I  wish 
you  would  plase  remit  me  something  on  account.  *  *  * 
I  have  made  enough  concessions  to  you  and  now  expect  you 
18 
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to  take  care  of  the  property.  I  do  not  care  to  take  back  any 
more  of  them.  Have  already  taken  back  15  out  of  20,  which 
is  quite  enough  I  think  to  ask  of  me." 

It  is  said  that  a  letter  of  Mrs.  Smith  received  May  15, 
1899,  by  Mr.  Collins,  and  another  received  May  20,  1899, 
showed  an  abandonment  on  her  part  of  the  lots  and  of  any  at- 
tempt to  fulfill  her  contract  in  the  future.  They  were  de- 
spondent and  discouraged  in  tone,  but  we  think  they  were  not 
intended,  and  they  certainly  were  not  understood  by  the 
recipient,  to  be  letters  of  abandonment.  On  May  22,  1899, 
we  find  Mrs.  Smith,  on  the  contrary,  speaking  about  her 
"equity,"  and  asking  advice  as  to  what  she  should  offer  it  for 
sale  for.  She  evidently  then  did  not  regard  her  right  in  the 
property  as  abandoned.  On  August  19,  1899,  Mr.  Collins 
tells  her  of  an  offer  he  had  of  $1,000  for  the  five  lots,  and 
asks  her  if  she  will  sell  them  for  that  sum,  advising  her  to  do 
so,  although  he  assures  her  it  is  a  low  price.  She  did  not 
owe  a  thousand  dollars  on  them  at  that  time,  and  it  is  not  to 
be  presumed  that  with  this  offer  made  to  her  she  abandoned 
the  lots.  She  evidently  declined  the  offer  and  requested  Mr. 
Collins  to  procure  her  a  loan  of  $1,000  on  the  lots,  and  he 
replies  under  date  of  September  8,  1899,  that  he  knows  a 
party  who  he  thinks  would  make  the  loan  at  6  per  cent,  and 
says:  "I  think  you  are  wise  to  borrow  on  the  property  and 
hold  it  for  a  time  yet.  You  will  certainly  get  more  for  it 
later." 

The  next  question  presented  to  us  for  decision  then,  is 
what  effect  this  recognition  by  the  defendant  of  Mrs.  Smith's 
rights  in  the  property  for  so  many  years  after  the  last  pay- 
ments made  by  her  or  credits  given  to  her  on  the  contracts, 
had  on  his  right  to  declare  the  contracts  forfeited  and  the 
rights  of  Mrs.  Smith  forever  annulled. 

The  appellee  first  calls  attention  to  the  peculiarity  of  the 
contracts  in  that  they  give  to  the  vendor,  in  case  of  default 
in  payments  by  the  purchaser,  an  option  by  election  to  treat 
the  covenants  and  liability  of  the  purchaser  as  living,  obli- 
gatory and  enforceable,  and  to  collect  all  the  consideration 
money  from  the  purchaser  by  proper  proceedings  in  law  or 
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equity.  She  contends  that  the  action  of  the  appellant  shows 
that  he  made  his  election,  and  also  contends  that  having  made 
it,  he  could  not  afterwards  withdraw  or  modify  it. 

We  are  not  prepared  to  say  that  this  position  is  not  well 
taken,  nor  that  the  appellant  would  not,  after  the  course  of 
conduct  and  declarations  imputable  to  him,  be  compelled,  in 
order  to  enforce  his  legal  rights  under  the  contracts,  to  pro- 
ceed either  in  equity  to  foreclose  the  plaintiff's  rights  to  the 
land,  or  at  law  to  secure  judgment  against  her,  when  he  might 
levy  on  and  sell  her  interest  in  these  lots  under  execution. 

The  clause  in  the  contracts,  on  which  the  defendant  relies 
to  avoid  this  result  of  the  alleged  election,  assuming  that  it 
is  proven,  viz. :  "Nothing  herein  contained  shall  be  construed 
as  a  waiver  of  the  right  of  said  party  of  the  first  part  to  de- 
clare this  contract  forfeited  for  non-payment  as  hereinbefore 
provided,"  may  well,  we  think,  be  construed  so  as  to  make 
the  first  "herein"  refer  to  that  paragraph  or  section  of  the 
contract  only,  in  which  the  clause  occurs.  In  other  words, 
it  may  well  be  considered  that  it  is  only  the  provision  that  the 
purchaser  agrees  to  pay  interest  on  any  defaulted  payment, 
which  shall  not  have  the  effect  of  waiving  the  right  of  the 
vendor  to  declare  the  contract  forfeited  for  such  default. 

But  we  do  not  feel  ourselves  called  on  to  decide  this  ques- 
tion, for  we  are  clearly  of  the  opinion  that  even  if  without 
legal  proceedings  in  equity  or  by  execution,  the  defendant 
could  properly  have  foreclosed  and  forfeited  the  interest  of 
the  plaintiff  in  these  contracts  and  the  land  described  in 
them,  he  could  not  do  so  except  in  the  manner  indicated  by 
this  court  in  Vider  v.  Ferguson,  88  111.  App.,  136,  and  by 
the  courts  whose  decisions  were  therein  cited,  as  alone  effec- 
tive where  such  communications  had  been  made  to  the  vendee 
in  a  contract  like  this  as  would  induce  in  his  mind  the  con- 
viction that  the  provision  that  time  was  of  the  essence  of  tlie 
contract  would  not  be  insisted  on.  That  manner  involves  a 
reasonable  notice  served  on  the  vendee  of  an  intention  to  be 
subsequently  carried  out,  of  resorting  to  the  strict  terms  of 
the  contract  and  declaring  a  forfeiture. 

No  such  notice  was  given  here — ^no  intimation  that  this 
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course  of  enforcing  defendant's  rights  was  to  be  taken  ap- 
pears in  the  correspondence — but  under  the  date  of  August 
3,  1901,  a  letter  signed  "C.  P.  Treat,  Collins,"  contained 
the  announcement  that  the  course  had  been  adopted.  **You 
must  know,"  it  says,  "that  the  same"  (the  contracts)  "have 
been  cancelled  on  face  of  cont.  for  non-payment,  consequently 
you  have  no  further  interest  in  the  property,"  etc.,  and  it 
a])pears  by  ^Mr.  Collins'  testimony  that  he  wrote  on  the  face 
of  the  five  contracts,  "Forfeited  for  non-performance  of  con- 
ditions," upon  Mr.  Treat's  verbal  order  and  instruction — 
Treat  then  being  in  Chicago, — on  January  5,  1901.  These 
memoranda  were  signed  by  ilr.  Treat.  We  fail  to  find  any 
distinction  making  a  difference  in  principle  between  the  facts 
in  Vider  v.  Ferguson  (supra)  and  the  case  at  bar,  and  this 
court  is  still  of  the  opinion  as  to  the  rules  of  law  applicable, 
that  it  was  when  the  opinion  in  Vider  v.  Ferguson  was  ren- 
dered. We  do  not  think  the  attempted  forfeiture  of  the  con- 
tracts was  effective,  nor  that  there  is  any  evidence  that  before 
or  after  the  attempt  was  made  the  plaintiff  abandoned  the 
said  contracts  until  the  conveyance  of  the  lots  by  the  defend- 
ant to  a  third  party  occurred  on  October  22,  1902. 

The  remaining  question  is  the  effect  of  that  conveyance  on 
the  rights  of  Mrs.  Smith. 

We  think  it  gave  her  the  right  to  treat  the  contracts  as 
rescinded  by  the  defendant  at  her  election — which  she  has 
made  by  bringing  this  suit,  and  that  what  this  court  said  the 
parties  did  in  Vider  v.  Ferguson,  the  parties  here  have  done 
—made  a  rescission  of  the  contract  by  mutual  ccmsent,  the  de- 
fendant ceasing  to  claim  from  the  plaintiff  any  of  the  pur- 
chase money  due  by  the  terms  of  the  contract,  and  the  plain- 
tiff ceasing  to  claim  any  interest  in  the  premises  described  in 
them. 

Under  these  circumstances,  as  the  Supreme  Court  said  in 
Ilurd  V.  Denny,  16  III,  492,  the  vendee  under  the  contracts 
Avas  entitled  to  recover  back  Avhat  had  been  advanced  without 
performing  a  condition  precedent  to  a  specific  enforcement  of 
the  contract.    This  doctrine  has  not  since  been  departed  from. 

The  proper  rule  of  damages  seems  to  us  to  have  been  fol- 
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lowed  in  computing  them  at  the  amount  credited  in  the  con- 
tracts, with  interest  from  the  time  of  the  conveyance  by  the 
defendant  to  a  third  party. 

The  rulings  on  propositions  of  law  held  and  refused  are  in 
accordance  with  our  views  herein  expressed. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 

Affirmed. 


The  Merchants  National  Bank  of  Chicago  v.  William 
J.  Manning. 

Gen.  5o.  13,527. 

Contract — release  construed.  A  release  passing  between  attorney 
and  client  set  forth  In  this  opinion  Is  made  the  subject  of  con- 
struction and  Is  held,  among  other  things,  to  contain  no  express 
or  implied  agreement  for  future  employment. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Thomas  G.  Wit^des,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1907.    Reversed.    Opinion  filed  December  23,  1907. 

Statement  by  the  Court-  In  the  court  below  the  appel- 
lee was  defendant  and  the  appellant  plaintiff,  and  they  will 
be  so  denominated  in  this  opinion. 

The  plaintiff  sued  the  defendant  in  actions  of  assumpsit 
in  the  Circuit  Court  in  two  suits.  The  first  was  on  two  notes 
signed  by  defendant,  each  for  $250,  dated  December  26, 
1899,  and  payable  to  the  order  of  the  plaintiff  in  two  and 
three  years  after  date  respectively,  Avith  interest  at  the  rate 
of  4  per  cent  per  annum.  This  suit  was  begun  January  9, 
1903.  On  February  14,  1903,  the  defendant  paid  $100  on 
one  of  the  notes  sued  on.  In  this  first  suit  a  plea  of  set-off 
was  filed  by  the  defendant  February  6,  1903,  which  set  up 
that  plaintiff  was  indebted  to  him  in  the  sum  of  $8,861,  for 
services  as  attorney  and  solicitor,  the  reasonable  value  of 
which  was  that  sum.  There  was  also  a  second  plea  of  set- 
off, which  included  certain  of  the  consolidated  money  counts 
and  averred  that  the  defendant  reasonably  deserved  to  have 
of  the  plaintiff  the  sum  of  $8,541.48  for  services  as  the  attor- 
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ney  and  solicitor  of  the  plaintiff.  To  these  pleas  of  set-off 
was  appended,  as  an  account  sued  on,  the  formal  charge  of 
$9,000  on  each  of  the  money  counts  included  in  the  second 
plea  and  this  specific  item : 

"For  services  rendered,  disbursements  made  and  obliga- 
tions incurred  on  behalf  of  said  Bank  as  one  of  the  prosecut- 
ing creditors  whose  claims  aggregate  $28,272.32  and  were 
allowed  by  the  Court  in  the  suit  of  Swain  P.  Chick  et  al.  v. 
Northwestern  Shoe  Co.  et  al.,  now  pending  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illi- 
nois, Northern  Division,  $8,851.48." 

To  these  pleas  the  plaintiff  first  filed  four  replications. 
The  first  one  denied  the  indebtedness  alleged  in  the  pleas  and 
concluded  to  the  country.  The  third  alleged  in  general  terms 
a  release  by  deed  on  December  26,  1899,  of  all  de- 
mands which  the  defendant  then  had  against  the  plaintiff; 
and  the  fourth  alleged  an  accord  and  satisfaction  as  to  said 
demands  before  the  commencement  of  the  suit.  With  the 
exception  of  the  formal  parts  we  give  the  second  replication 
in  full,  as  it  contains  the  release,  the  construction  of  which 
forms  the  vital  issue  in  this  case : 

"All  the  several  supposed  causes  of  action  or  set-off  men- 
tioned in  said  pleas  of  defendant  accrued  and  were  owing  to 
the  defendant  prior  to  the  26th  day  of  December,  1899,  and 
prior  to  the  commencement  of  this  suit,  to-wit,  on  December 
26th,  1899,  the  defendant  executed  under  his  hand  and  seal 
and  delivered  to  the  plaintiff  his,  defendant's,  release  in 
writing  in  the  words  and  figures  as  follows,  to-wit: 

'Know  all  men  by  these  Presents,  that  I,  William  J.  Man- 
ning of  Chicago,  in  consideration  of  one  dollar  to  me  in 
hand  paid  and  for  other  valuable  considerations  do  hereby 
forever  release  and  discharge  the  Merchants  National  Bank 
of  Chicago  of  and  from  all  claims  and  demands  of  every 
nature  and  description  I  may  have  against  it  at  law  or  in 
equity  down  to  the  date  hereof. 

^But  this  release  is  without  prejudice  to  the  right  of  said 
Manning  in  case  of  a  recovery  by  the  complainants  or  inter- 
vening creditors  in  the  suit  of  Chick  et  al.  v.  Northwestern 
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Shoe  Company  et  al.,  now  pending  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Illinois  after 
payment  of  court  costs  to  present  and  have  allowed  to  him 
by  said  Court  in  said  cause  out  of  the  proceeds  recovered 
therein  before  any  dividend  is  paid  to  creditors,  such  sums, 
if  any,  for  his  disbursements  and  solicitor's  fees  as  said  Court 
shall  determine  have  been  paid  out  and  rendered  for  and  on 
behalf  of  the  complainants,  the  co-complainants  or  interven- 
vening  creditors  in  said  cause. 

Witness  my  hand  and  seal  this  26th  day  of  December, 
1899. 

Wm.  J.  Manning,     [Seal]/" 

A  rejoinder  was  filed  by  the  defendant  to  the  fourth  rep- 
lication traversing  the  accord  and  satisfaction  and  conclud- 
ing to  the  country. 

After  rejoinders  to  the  second  and  third  replications  had 
been  successfully  demurred  to  an  amended  rejoinder  was 
filed  by  the  defendant  to  them.  This  rejoinder  (filed  Octo- 
ber 14,  1905)  alleged  that  at  the  date  of  the  said  release, 
December  26,  1899,  plaintiff  was  indebted  to  defendant  in 
the  sum  of  $7,441.28,  which  was  the  reasonable  value  of  de- 
fendant's services  as  attorney  and  solicitor  in  prosecuting  in 
behalf  of  plaintiff  certain  actions  at  law  and  in  equity  against 
the  Northwestern  Shoe  Company ;  that  the  cause  was  pending 
in  the  United  States  Circuit  Court,  and  owing  to  a  contro- 
versy which  had  arisen  over  a  guaranty  defendant  had  made 
to  the  plaintiff  on  account  of  the  Columbia  Harness  Com- 
pany, the  plaintiff  had  at  that  time  notified  defendant  that  it 
did  not  wish  him  further  to  represent  it  in  said  cause,  and 
thereupon  defendant  notified  plaintiff  of  the  amount  of  his 
bill,  and  that  he  should  continue  to  represent  it  until  the  bill 
was  paid;  whereupon  the  plaintiff  made  no  effort  to  obtain 
the  substitution  of  another  solicitor  in  the  said  cause,  but 
advised  the  defendant  that  until  some  settlement  of  the 
Columbia  Harness  Co.  matter  was  made,  it  did  not  wish  the 
defendant  to  incur  further  expense  in  said  cause  or  further 
represent  it,  and  thereafter  and  not  otherwise  the  parties  got 
together  to  adjust  the  Columbia  Harness  Company  matter, 
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and  the  release  set  out  in  said  replication  was  executed  and 
delivered  by  the  defendant,  and  it  was  understood  and  agreed 
as  a  part  of  said  release,  and  evinced  upon  the  face  thereof, 
that  the  defendant  should  continue  to  represent  the  plaintiif 
bank  in  said  cause  therein  referred  to,  which  he  did  for  sev- 
eral years  thereafter.  The  said  bank  at  the  same  time  that 
said  pretended  release  was  executed,  executed  and  delivered 
to  the  defendant  a  receipt  for  his  five  notes  for  two  hundred 
and  fifty  dollars  each,  payable  in  one,  two,  three,  four  and 
five  years  after  date,  with  interest  at  4  per  cent  per  an- 
num in  full  of  all  demands  to  date,  the  receipt  containing 
the  agreement  as  to  the  settlement  being  without  prejudice 
as  to  certain  rights  of  the  defendant  in  identically  the  same 
words  in  which  it  appears  in  the  release  recited  in  the  replica- . 
tion.  The  defendant  "in  that  behalf  and  with  that  under- 
standing'' perfected  the  appeal  to  the  United  States  Circuit 
Court  of  Appeals,  where  the  case  was  briefed  at  very  great 
length  on  both  sides,  and  argued  and  subsequently  reargued, 
resulting  in  the  affirmance  of  the  decree  of  the  Circuit  Court 
sustaining  the  exceptions  theretofore  filed  to  the  master's 
report  in  said  cause.  Thereupon  the  defendant  prosecuted 
a  writ  of  certiorari  seeking  to  take  said  cause  thereby  to  the 
Supreme  Court  of  the  United  States,  which  was  denied. 
Thereupon  E.  A.  Otis  appeared  in  open  court,  and  being  duly 
authorized  by  the  bank  to  do  so,  advised  the  judges  thereof, 
and  notified  the  defendant,  in  behalf  of  said  bank,  that  the 
defendant  was  not  authorized  to  use  the  name  of  said  bank 
in  said  proceedings,  or  to  take  further  steps  therein  to  effect 
a  recovery  in  said  cause  in  behalf  of  said  bank.  The  master 
in  chancery  in  said  Chick  c^se  had  recommended  a  decree  in 
favor  of  the  creditors  against  John  Hannah  and  Jacob  Graff 
for  $66,856.01,  and  against  Bamett  Graff  and  Frank  Harris 
for  $130,605.10,  and  a  decree  was  accordingly  entered  against 
said  parties  for  said  sums,  which  remained  unreversed. 

While  said  proceedings  wTre  pending  it  came  to  the  knowl- 
edge of  the  defendant  that  Moses  Harris,  the  father  of  Frank 
Harris,  had  died  intestate  and  Frank  Harris  had  inherited 
property  from  him,  and  it  had  also  come  to  the  knowledge  of 
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the  defendant  that  John  Hannah  had  made  a  fraudulent  con- 
veyance of  valuable  farm  property  in  Boone  County,  Illinois, 
which  should  be  set  aside  to  satisfy  the  demands  of  the  said 
bank  and  other  creditors  of  the  Northwestern  Shoe  Co.  De- 
fendant being  desirous  of  further  prosecuting  said  suit  for 
the  purpose  of  recovering  the  sums  justly  due  said  creditors 
in  said  cause  and  thereby  reimbursing  himself  for  the  value 
of  his  services  and  disbursements  under  the  contract  of  em- 
ployment as  aforesaid,  which  then  amounted  to  $9,923.80, 
attempted  to  proceed  in  said  cause  as  against  Frank  Harris, 
John  Hannah,  Bamett  Graff  and  Jacob  Graff,  and  was 
prevented  by  the  plaintiff,  who  notified  him  and  notified  the 
courts  that  the  defendant  had  no  authority  to  proceed  therein, 
and  thereby  defendant  was  rendered  unable  to  carry  said  mat- 
ters to  a  final  conclusion,  whereby  plaintiff  became  liable  to 
defendant  to  pay  the  fair  and  reasonable  value  of  defendant's 
services  and  disbursements  in  said  cause  under  said  contract 
of  employment,  amounting  to  $9,923.80. 

A  demurrer  filed  by  the  plaintiff  to  this  rejoinder  was  over- 
ruled, whereupon  the  plaintiff  filed  several  surrejoinders, 
which  were  all  successfully  demurred  to  and  are  out  of  the 
case  except  one.  This  one  (the  third  amended  surrejoinder 
filed  February  23,  1906)  alleged  that  plaintiff  ought  not  to 
be  barred,  etc.,  because  '*it  was  not  understood  and  agreed  as 
a  part  of  said  release  nor  was  it.  at  any  time  agreed  by  the 
plaintiff  with  the  defendant,  that  the  said  defendant  after 
the  execution  of  said  release  should  continue  to  represent  the 
plaintiff  in  said  cause  of  Chick  et  al.  v.  The  Northwestern 
Shoe  Co.  et  al.,"  and  concluded  to  the  country. 

By  leave  of  court  the  plaintiff  afterward  filed  an  addi- 
tional replication,  which  was  subsequently  amended  and  in 
its  amended  form  was  filed  February  23,  1906.  It  set  up 
that  the  services  and  disbursements  in  the  defendant's  pleas 
of  set-off  mentioned  were  not  rendered  or  made  in  behalf  of 
the  plaintiff  separately,  but  in  behalf  of  several  other  named 
parties  as  well,  and  were  therefore  not  the  separate  obliga- 
tions of  the  plaintiff,  but  the  joint  debts  of  the  plaintiff  and 
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all  the  other  parties  mentioned,  and  could  not  be  set  off 
against  the  plaintiff's  demands. 

To  this  amended  additional  replication  the  defendant  filed 
a  rejoinder  (March  19,  1906),  which  declared  that  the  said 
services  and  disbursements  were  rendered  and  made  in  be- 
half of  the  plaintiff  severally  and  were  not  rendered  and  made 
in  behalf  of  the  other  parties  named,  and  concluded  to  the 
country. 

It  will  thus  be  seen  that  by  the  pleadings  in  the  first  case 
four  issues  of  fact  were  made.  There  was  no  plea  denying 
the  liability  of  the  defendant  on  the  notes,  and  these  issues 
are  entirely  on  the  pleas  of  set-off.  The  first  is  made  by 
plaintiff's  replication  of  non-assumpsit  filed  December  5, 
1904;  the  second  by  plaintiff's  replication  of  December  5, 
1904,  alleging  an  accord  and  satisfaction,  and  the  defendant's 
rejoinder  traversing  the  same  filed  December  24,  1904;  the 
third  by  the  assertion  in  the  defendant's  amended  rejoinder 
of  October  14,  1905,  and  the  denial  in  plaintiff's  third 
amended  surrejoinder  of  February  23,  1906,  that  there  was 
an  understanding  or  agreement  as  a  part  of  the  release  of 
December  26,  1899,  or  otherwise,  that  the  defendant  should 
after  the  execution  of  said  release  continue  to  represent  the 
plaintiff  in  the  case  of  Chick  et  al.  v.  The  Northwestern 
Shoe  Company  et  al. ;  and  the  fourth  by  the  assertion  in 
plaintiff's  amended  additional  replication  filed  February  23, 
1906,  and  the  denial  in  defendant's  rejoinder  filed  March  19, 
1906,  that  the  alleged  claims  in  set-off  were  joint  obligations 
of  certain  parties  and  not  separate  or  several  obligations  of 
the  plaintiff. 

After  this  first  suit  by  the  plaintiff  against  the  defendant 
had  been  pending  for  about  two  years,  another  was  brought 
(December  28,  1904)  on  two  other  notes  of  exactly  the  same 
tenor  as  those  sued  on  in  the  first  suit,  except  that  one  of 
them  was  payable  four  years  after  the  date  thereof  and  the 
other  five  years  after  said  date.  The  pleadings  so  proceeded 
in  this  second  suit,  and  such  stipulation  was  made,  that  the 
same  issues  of  fact  were  finally  presented  as  in  the  prior 
suit  and  by  the  same  final  joinders. 
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In  the  second  suit,  however^  the  defendant  claimed  in  his 
pleasof  set-off  as  due  for  services  in  the  Chick  case  $10,872.14, 
and  he  filed  with  them  an  itemized  accoimt  for  the  same,  with 
items  which  began  on  April  30,  1893,  and  ended  (except  for 
an  interest  charge)  on  November  10,  1902. 

By  stipulation  the  two  suits  were  consolidated,  a  jury  was 
waived,  and  the  cause  submitted  to  the  court.  It  was  tried 
by  the  court,  the  trial  beginning  on  December  26,  1906.  Of 
course  there  was  no  defense  on  the  notes,  but  the  court  found 
the  issues  for  the  defendant  on  the  pleadings  in  set-off  and 
assessed  his  damages  at  $2,941.30.  A  motion  to  set  aside  this 
finding  and  for  a  new  trial  and  a  motion  in  arrest  of  judg- 
ment were  overruled  by  the  court,  and  judgment  was,  on 
January  24,  1907,  given  for  the  defendant  for  the  amount  of 
the  finding.  From  that  judgment  the  plaintiff  appealed  to 
this  court,  and  has  here  assigned  errors  which  challenge  the 
finding  of  the  court  below  on  the  facts  put  at  issue  by  the 
pleadings,  and  also  its  ruling  on  the  law  of  the  case,  as  shown 
by  its  sustaining  the  defendant's  demurrers  to  the  first  and 
second  amended  surrejoinders  of  the  plaintiff  to  the  amended 
rejoinder  of  the  defendant  to  the  second  and  third  replications 
of  the  plaintiff  to  the  several  pleas  in  set-off  of  the  defendant. 
It  is,  however,  only  an  objection  to  the  ruling  on  the  demurrer 
to  the  second  of  the  amended  surrejoinders  that  the  plaintiff 
argues.  This  surrejoinder  set  up  that  as  to  so  much  of  the 
services  as  were  rendered  by  the  defendant  prior  to  the  release 
of  December  26,  1899,  the  release  constitutes  a  full  discharge, 
because  as  a  consideration  for  the  release  and  the  promissory 
notes  given  to  it  by  the  defendant,  the  plaintiff  cancelled  and 
delivered  to  defendant  a  written  contract  of  guaranty,  which 
the  defendant  had  before  executed  and  given  to  plaintiff  and 
on  which  defendant  had  become  liable  to  plaintiff  in  the  sum 
of  eight  thousand  dollars,  and  because  the  plaintiff  also  can- 
celled said  indebtedness  and  delivered  to  defendant  a  receipt 
in  full  of  all  demands  to  date,  and  also  two  hundred  and  forty- 
seven  shares  of  the  capital  stock  of  the  Columbia  Harness 
Company,  which  the  plaintiff  had  been  given  by  the  defendant 
as  collateral  security  for  his  said  indebtedness,  all  of  which 
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matters,  the  cancelled  contract  of  guaranty  and  the  said  stock 
and  receipt,  the  defendant  still  retained  and  had  at  no  time 
returned  or  offered  to  return  to  the  plaintiff,  to  whom  the 
indebtedness  of  $8,000  still  remained  unpaid.  These  allega- 
tions the  plaintiff  offered  to  verify.  As  to  so  much  of  said 
services  as  the  defendant  alleged  in  his  pleading  were  rendered 
and  made  subsequent  to  the  execution  of  the  release  of  Decem- 
ber 26,  1899,  the  plaintiff  in  the  same  surrejoinder  alleges  it 
did  not  undertake  or  promise,  etc.,  and  puts  itself  upon  the 
country. 

The  demurrer  to  this  surrejoinder,  which  was  sustained,  for 
special  causes  of  demuirer  says  that  the  said  surrejoinder  con- 
cluded to  the  country,  when  it  should  have  concluded  with  a 
verification,  that  it  attempted  to  put  in  issue  mere  infer- 
ences and  matters  of  law,  and  that  **the  plaintiff  hath  in  and 
by  its  last  mentioned  plea  supposed  that  the  defendant  has 
rescinded  or  sought  to  rescind  the  contract  of  December  26, 
1899,  when  in  truth  and  fact  the  defendant  hath  not  re- 
scinded or  sought  to  rescind  said  contract." 

The  sustaining  of  this  demurrer  the  plaintiff  insists  was 
erroneous. 

It  also  attacks  the  rulings  of  the  court  in  holding  and 
refusing  certain  propositions  of  law,  and  in  its  refusal  to 
admit  evidence  offered  to  prove  the  amount  due  plaintiff 
from  defendant  at  the  time  the  release  of  December  26,  1899, 
was  executed. 

Holland  &  Elliott  and  W.  K.  Otis,  for  appellant. 

Charles  II.  Aldricii,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Although  there  is  before  us  in  this  appeal  a  transcript  of  a 
thousand  printed  and  typewritten  pages,  an  abstract  of  375 
printed  pages,  and  altogether  about  200  printed  pages  of 
argument,  which  has  been  supplemented  by  able  oral  argu- 
ments before  us,  the  questions  at  issue  lie  within  a  small 
compass. 
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There  is  no  doubt  that  defendant  is  liable  to  plaintiff  on 
the  four  promissory  notes  which  are  sued  on,  and  which 
amount,  taking  into  account  a  payment  made  since  this  suit 
began,  to  $900  with  interest  at  4  per  cent  per  annum  from 
December  26,  1899,  to  February  14,  1903,  on  $1,000,  and 
on  $900  since  that  date. 

The  dispute  is  whether  the  plaintiff  is  indebted  to  the 
defendant  in  a  greater  sum,  as  was  found  by  the  court  below, 
and  this  largely  at  least  depends  on  the  meaning  and  con- 
struction to  be  put  on  a  few  words  in  a  release  of  that  same 
date,  December  26,  1899,  executed  by  the  defendant  to  the 
plaintiff  and  repeated  in  the  receipt  given  by  plaintiff  to  de- 
fendant for  his  notes. 

The  great  mass  of  testimony  is  principally  devoted  to 
putting* a  construction  on  those  words  by  the  light  of  sur- 
rounding circumstances  and  previous  and  contemporaneous 
communications.  We  are  unable  to  agree  with  the  appellee 
or  with  the  court  below  on  this  construction. 

The  entire  basis  for  the  claim  of  the  defendant  in  set-off 
is  that  it  was  agreed  as  a  part  of  the  release  of  December 
26,  1899,  that  the  defendant  should  continue  to  represent 
the  plaintiff  bank  ih  a  certain  action  then  pending  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  entitled  Chick  et  al.  v.  The  Northwestern 
Shoe  Company  et  al.  This  was  set  up  in  the  defend- 
ant's amended  rejoinder  filed  to  the  plaintiff's  second 
and  third  replications  and  w^as  traversed  by  the  defendant's 
amended  surrejoinder,  as  the  statement  prefixed .  to  this 
opinion  shows  in  detail.  This  formed  the  third  issue  of 
fact  joined  by  the  pleadings,  as  is  shown  also  by  said  state- 
ment, but  if  it  should  be  found  for  the  plaintiff,  it  must 
dispose  of  the  others  as  w-ell.  There  could  then  be  no 
reasonable  ground  to  uphold  the  plaintiff  on  the  first  or 
second  of  these  issues,  and  the  fourth  would  become  imma- 
terial. 

The  allegations  that  the  plaintiff  at  the  time  of  the 
release  of  December  26,  1899,  agreed  with  the  defendant 
for  further  employment  on  a  contingent  fee,  or  otherwise, 


286  Appellate  Cotjbts  of  Ilukoib. 

Vol.  139.]         Merchants'  National  Bank  v.  Manning. 

and  that  this  contract  was  afterward  broken  or  interfered 
with  by  the  plaintiff  without  the  defendant's  fault,  are 
the  very  gist  of  this  cause.  If  the  defendant  cannot  sustain 
them  he  cannot  and  should  not  recover  either  strictly  on 
the  pleadings  or  in  the  larger  equitable  view  which  the 
court  below  indicated  that  he  took,  for  it  is  plain  that 
without  these  elements  the  said  release  of  December  26, 
1899,  must  have  discharged  all  indebtedness  for  previous 
services,  and  there  is  no  claim  of  employment  of  the  de- 
fendant by  the  plaintiff  for  services  to  be  performed  after 
December  26,  1899,  except  on  that  date  and  contemporane- 
ously with  the  execution  of  the  release. 

The  defendant  in  his  amended  rejoinder  says  that  it  was 
Evinced  on  the  face  of  said  release  that  the  defendant  should 
continue  to  represent  the  plaintiff  in  the  Northwestern  Shoe 
Company  case.  We  cannot  see  where  this  agreement  is 
found.  The  reservation  clause  in  which  alone,  of  course, 
it  would  exist,  either  expressly  or  impliedly,  keeps  for 
defendant  the  right  to  present  and  have  allowed  to  him 
by  the  Circuit  Court  of  the  United  States,  out  of  the  pro- 
ceeds that  might  be  recovered  in  that  case  "by  the  com- 
plainants or  intervening  creditors"  such  sums,  if  any,  for 
his  disbursements  and  solicitor's  fees  as  said  court  shall 
determine  have  been  paid  out  and  rendered  for  and  in  behalf 
of  "the  complainants,  the  co-coraplainants  or  intervening 
creditors  in  said  cause." 

We  cannot  see  how,  taken  by  itself,  this  provision  con- 
tains any  express  or  implied  agreement  for  future  employ- 
ment of  Mr.  Manning.  It  is  perfectly  consistent  with  the 
claim  made  by  the  bank  that  it  was  entirely  understood 
that  the  bank  might  not  continue  in  the  case,  and  if  it  did, 
that  it  was  to  be  represented  not  by  Mr.  Manning,  but  by 
its  usual  counsel. 

Viewed  moreover  in  the  light  which  the  other  evidence  in 
the  record  throws  upon  it,  the  language  seems  to  us  quite 
plainly  to  indicate  the  purpose  of  its  insertion  in  the  release. 

The  case  had  passed  from  a  prosperous  and  hopeful  stage 
to  the  complainant  and  creditors  on  the  master's  report,  to 
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a  doubtful  and  discouraging  one  on  the  decree  of  the  court 
dismissing  the  bill  against  several  of  the  defendants.  Mr. 
Manning  was  not  convinced  that  he  was  wrong,  and  was 
determined  to  press  the  matter  further  in  behalf  of  some 
of  the  interested  parties  at  least.  If  he  should  go  to  the 
Court  of  Appeals  and  secure  the  reversal  of  Judge  Jenkins' 
decree  and  the  virtual  confirmation  of  the  master's  conclu- 
sions, a  considerable  fund  would  be  at  hand  for  distribution. 
On  that  fund,  according  to  the  usual  procedure  of  the  court, 
there  would  be  an  equitable  claim  in  favor  of  the  lawyer's 
fees  and  expenses  which  had  been  paid  by  the  prosecuting 
parties  at  any  previous  stage  of  the  proceedings,  or  for 
which  they  were  liable  either  absolutely  or  contingently. 
An  absolute  release  for  consideration  of  a  claim  for  several 
thousand  dollars  for  such  fees  and  disbursements  from  Man- 
ning to  the  bank  on  December  26,  1899,  would  certainly 
have  furnished  ground  for  the  bank  to  claim  payment  to 
itself  of  whatever  part  of  the  fund  that  thus  might  be  re- 
covered, which  should  be  set-off  as  compensation  for  the 
legal  fees  and  expenses,  incurred  by  the  bank  prior  to 
December  26,  1899,  and  released  to  it  by  Manning  on  that 
date. 

If  anything  more  than  a  protection  against  such  a  claim 
of  the  bank  and  a  reservation  to  himself  of  such  an  allow- 
ance, if  made,  was  intended  in  favor  of  Mr.  Manning  by 
the  clause  in  question,  it  is  strange  that  it  was  not  expressly 
stated  in  terms  which  could  not  be  mistaken. 

It  is  claimed  by  the  appellant  that  the  decision  of  the 
court  below  in  this  case  was  presumably  made  wholly  on 
the  construction  of  the  reservation  clause  in  the  release  and 
receipts  of  December  26,  1899,  and  this  position  finds  color 
in  the  rulings  of  the  court  in  the  fourth  proposition  of  law 
submitted  by  the  plaintiff  and  rejected  by  the  court,  and 
the  first  proposition  of  law  submitted  by  the  defendant  and 
held  by' the  court.     These  propositions  are  as  follows: 

Plaintiff's  fourth  proposition,  rejected  by  the  court : 

"If  it  appears  from  the  evidence  that  at  the  time  of  the 
execution  of  the  release  of  December  26,  1899,  and  prior 
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thereto,  the  defendant  represented  certain  of  the  complain- 
ing creditors  in  the  suit  of  Chick  v.  The  Northwestern  Shoe 
Company  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  and  that  the  defendant  had 
taken  an  active  part  in  the  prosecution  of  such  suit  such  as 
might  entitle  him  to  an  allowance  of  solicitor's  fees  out  of  the 
fund  recovered,  if  any,  and  if  it  further  appears  that  the 
plaintiff  was  not  a  party  complainant  in  said  suit,  and  had 
not  appeared  in  the  same  except  to  prove  up  its  claim  hefore 
the  master  in  accordance  with  an  order  of  court,  in  such  case 
the  Court  holds  that  no  obligation  was  imposed  upon  the 
plaintiff  by  the  reservation  in  said  release  in  regard  to  solici- 
tor's fees  and  disbursements  to  take  any  part  in  subsequent 
proceedings  in  said  case  or  to  allow  the  defendant  to  take  any 
proceedings  in  its  name  or  to  incur  financial  obligations  on 
its  behalf,  and  the  burden  of  proof  is  on  the  defendant  to 
show  by  a  preponderance  of  evidence  that  such  an  agreement 
w^as  made." 

Defendant's  first  proposition,  held  by  the  court: 

"The  agreement  exchanged  between  the  plaintiff  and  de- 
fendant on  December  26,  1899,  together  w^ith  the  stipulation 
withdrawing  the  plea  of  set-off  in  the  case  then  pending  be- 
tween the  parties  in  the  Circuit  Court  of  Cook  county,  w^ere 
effective  for  two  purposes: 

First:  To  settle  all  matters  of  difference  between  the 
parties  to  that  date,  both  with  respect  to  the  Columbia  Har- 
ness Company  and  the  claim  of  defendant  for  services  in  the 
Chick  case  on  the  part  of  the  plaintiff. 

Second:  To  establish  the  right  of  the  defendant.  Man- 
ning, to  go  forw^ard  in  the  Chick  case  and  receive  pay  for  his 
services  from  any  fund  realized.  This  right  to  go  forward 
with  the  litigation  is  as  much  a  part  of  the  agreement  as  the 
settlement." 

We  have  made  it  clear  that  if  the  construction  placed  on 
the  reservation  by  the  court  made  that  reservation  by  itself 
sufficient  to  prove  the  further  employment  of  defendant  by 
the  plaintiff,  we  do  not  agree  with  that  construction. 

On  the  contrary  we  see  no  reason  why  the  fourth  propo- 
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sition  of  the  plaintiff  above  quoted  does  not  state  the  law 
accurately.  If  the  agreement  in  the  release  and  receipts 
did  not  by  themselves  show  the  further  employment  of 
Manning,  that  employment  becomes  a  question  to  be  decided 
by  parol  evidence,  and  the  burden  must  have  been  on  the 
defendant  who  introduced  it  as  new  matter  in  his  rejoinder 
to  prove  it. 

There  is  a  conflict  of  evidence,  of  parol  evidence,  on 
this  point;  but  we  cannot  hold  otherwise  than  that  the 
defendant  signally  failed  to  establish  by  a  preponderance 
of  evidence  his  contention.  The  appellee  himself  testified 
concerning  this  matter  as  follows : 

The  question  was  asked  him:  "Mr.  Manning,  what  was 
said,  if  anything,  at  the  time  these  so-called  releases  were 
executed  on  December  26,  1899,  about  the  further  prosecu- 
tion of  the  Chick  case?" 

He  answered:  **It  was  said  I  should  proceed  with  the 
prosecution  of  the  suit  in  the  same  manner  that  I  had  been 
prosecuting  it  for  the  creditors  whose  claims  represented 
$28,272.32,  of  which  the  bank's  claim  was  $5,726,  and  the 
principal  prosecuting  creditor,  and  that  the  case  was  to  be 
prosecuted;  and  the  only  question  between  Judge  Otis  and 
myself  was,  he  told  me  at  that  time  he  hadn't  even  read 
the  record,  that  he  was  going  to  look  the  record  over,  and 
he  might  possibly  want  to  come  in  to  assist  me,  and  I  said 
I  had  no  objection." 

In  contradiction  of  this  Mr.  Otis  testified:  "My  first 
interview  with  Mr.  Manning  leading  up  to  the  settlement 
of  December  26,  1899,  was  on  December  15,  1899.  *  *  * 
The  next  conversation  took  place  December  23rd  at  my 
oflice.  *  *  *  We  met  again  on  the  26th  of  December, 
1899.  *  *  *  In  one  of  these  three  conferences,  either 
December  15th,  23rd  or  26th,  the  question  came  up  as  to 
what  the  bank  was  going  to  do.  I  was  attorney  for  the 
bank  at  that  time  in  the  Chick  case.  Its  claim  had  been 
proved  up  for  about  $5,600,  and  the  question  was  asked 
by  Mr.  Manning,  ^What  does  the  bank  propose  to  do  with 
its  claim?'  *  *  *  I  told  Mr.  Manning  that  this  was 
19 
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the  position  of  the  bank,  that  I  was  acting  as  its  attorney 
and  would  examine  the  record,  and  if  in  my  judgment  I 
thought  there  was  a  fair  chance  of  success  in  the  case,  and 
it  was  determined  to  appeal,  I  would  advise  the  bank  to 
join  in  that  appeal"  (Mr.  Manning  represented  other  parties 
in  the  case),  "and  would  myself  appear  as  the  attorney 
of  the  bank  and  represent  it  and  take  part  in  the  argument 
of  the  case.  On  that  occasion  Mr.  Manning  did  not  say 
literally  or  in  substance  that  this  settlement  was  not  to 
prevent  him  from  continuing  in  the  Chick  case  as  attorney 
for  the  Merchants'  National  Bank.  lie  made  no  such  state- 
ment of  that  kind  on  that  occasion.  *  *  *  Never  on 
any  occasion  after  I  began  our  conferences  about  the  settle- 
ment of  December  26,  1899,  did  he  say  that  he  made  it  a 
condition  of  the  settlement  that  he  should  continue  to  repre- 
sent the  bank  in  the  Chick  case  after  the  settlement,  I  am 
not  sure  whether  I  met  him  once  after  the  settlement  in 
regard  to  the  subject.  lie  referred  me  to  his  associate,  Mr. 
Bulkley,  who  was  more  familiar  with  the  details,  and  I 
did  see  Mr.  Bulkley.  In  the  meantime  I  had  looked  over 
Mr.  Aldrich's  brief  and  examined  the  record  in  the  Chick 
case,  and  I  told  Mr.  Manning  that  the  bank  had  decided 
not  to  appeal.  Mr.  Manning  did  not  state  to  me  that 
he  was  going  on  to  represent  the  bank  in  the  appeal  any 
way.  He  made  no  such  statement  to  me.  He  never  at 
any  time  said  he  was  going  to  represent  the  bank,  except  as 
he  says  it  in  his  letters  after  the  maturity  of  the  first  note. 
*  *  *  When  I  was  proceeding  to  make  the  settlement 
with  Mr.  Manning  in  the  Fall  of  1899,  the  officers  of  the 
Merchants'  National  Bank,  Mr.  Blair  and  Mr.  Crosby,  both 
told  me  to  settle  with  Mr.  Manning  for  all  claims  he  had 
against  them  and  thev  against  him,  and  to  get  rid  of 
him."     *     *     * 

The  Court :  "  In  this  connection  I  would  like  to  ask,  did 
you  communicate  to  Mr.  Manning  your  instructions  from 
the  bank  officials  in  any  way  ?" 

Answer:     "Yes,  sir.     I  said  we  were  there  to  settle  all 
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claims  he  had  against  the  bank  and  all  claims  the  bank  had 
against  him." 

Both  these  witnesses  stand  unimpeached  before  us,  but 
the  burden  of  proof  is  upon  Mr.  Manning,  as  we  hold.  On 
our  assumption  that  both  witnesses  are  intending  to  be 
truthful,  it  is  evident  that  there  was  a  very  serious  mis- 
understanding of  what  the  situation  between  the  bank  and 
Manning,  outside  of  the  release  of  claims  to  that  date,  was 
to  be.  But  such  misunderstanding,  if  it  existed,  does  not 
sustain  or  relieve  the  burden  which  falls  on  Mr.  Manning 
under  his  pleadings  to  prove  his  employment. 

There  is  a  question  raised  by  the  appellant  as  to  the 
power  of  Mr.  Otis,  who  was,  it  would  appear  from  his 
testimony,  the  representative  of  the  bank  in  this  settlement 
for  the  purpose  of  finally  severing  its  relations  with  Mr. 
Manning,  to  re-employ  him,  but  apart  from  this  altogether 
we  find  that  there  is  no  sufficient  proof  in  the  written  in- 
struments involved  or  in  these  conflicting  statements  recited 
that  any  attempt  was  made  to  do  so. 

The  defendant,  however,  claims  justification  for  his  con- 
struction of  the  instruments  and  corroboration  of  his  version 
of  the  negotiations  and  contract  between  him  and  the  bank 
in  the  surrounding  circumstances  shown  by  the  documentary 
evidence  put  in  evidence  by  him  and  by  his  testimony  in 
connection  therewith.  It  is  not  to  be  expected  that  we 
should  go  over  in  detail  this  testimony  and  this  correspond- 
ence in  this  opinion.  It  is  sufficient  to  say  that  we  have 
conscientiously  considered  it  and  find  no  such  inference  to 
be  derived  from  it. 

Bather  we  should  say  that  the  plaintiff  was  justified  in 
the  contention  it  makes  that  "Mr.  Manning  was  discharged 
as  attorney  for  the  bank  on  June  4,  1898  (which  discharge 
was  acquiesced  in  by  his  letter  of  June  4,  1898),  and  never 
afterwards  re-employed,  and  that  any  claim  he  had  for 
services  was  settled  December  26,  1899." 

As  we  thus  interpret  the  record  it  is  plain  that  we  must 
hold  that  the  first  three  of  the  four  issues  of  fact  raised 
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by  the  pleadings  must  be  decided  by  us  for  the  plaintiff, 
and  that  this  makes  the  fourth  immaterial. 

This  in  itself  disposes  of  this  case,  for  it  is  on  the  issues 
raised  by  the  pleadings,  and  not  on  some  other  view  of  the 
case,  that  the  cause  must  be  decided  by  us.  The  cases  cited 
by  defendant  are  either  on  the  proposition,  not  denied  by 
the  plaintiff,  that  evidence  was  properly  received  to  throw 
light  on  what  was  included  in  the  release,  or  upon  the 
proposition,  which  becomes  immaterial  if  our  holding  as  to 
the  re-employmcnt  of  Mr.  Planning  be  correct,  that  a  lawyer 
employed  on  a  contingent  basis  is  entitled  to  carry  on  the 
litigation  to  a  final  conclusion,  and  if  the  client  interfere 
by  dismissing  either  the  suit  or  the  lawyer,  he  makes  him- 
self liable  for  services  rendered  on  a  quantum  meruit  basis. 
But  the  possible  ai)plicability  of  these  cases  rests  on  the 
point  first  set  forth  in  appellee's  brief,  which  was  the  propo- 
sition on  which  the  court  below  also  founded  his  judgment, 
that  the  agreement  of  December  20,  1809,  placed  the  appel- 
lee in  the  |X)sition  of  an  attorney  employed  on  a  contingent 
basis.  As  we  do  not  concur  in  this  view  of  the  matter, 
it  is  needless  for  us  to  discuss  the  cases. 

Ihit  as  the  learned  judge  below,  in  his  opinion  on  the 
motion  to  set  aside  his  finding,  which  is  inserted  in  the 
record,  declared  that  while  it  might  be  true  that  "under 
the  technicalities  of  the  law  the  defendant's  pleadings  might 
not  be  in  proper  shape,"  he  regarded  the  action  as  a  purely 
equitable  one,  and  had  decided  it  on  that  basis,  and  as 
the  suggestion  was  pressed  in  oral  argument  before  us, 
that  we  should  look  at  the  matter  here  in  the  same  light, 
unhampered  by  any  narrow  view  of  the  pleadings  and  strict 
rules  concerning  the  burden  of  proof  thereunder,  it  seems 
to  us  proper  to  say  that  on  an  equitable  view  of  the  matter — 
such  a  view  as  a  court  of  equity  might  take — the  position 
of  the  defendant  does  not  commend  itself  to  us. 

It  is  that,  despite  the  fact  that  a  settlement  was  made 
on  December  26,  1899,  wliich  purported  and  is  conceded 
was  intended  at  least  to  release  the  plaintiff  from  any  per- 
sonal  liability   for  sennces  rendered  before  that   date   and 
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for  any  unsuccessful  sers'ices  rendered  after  it,  and  despite 
the  fact  that  all  the  proceedings  which  the  defendant  could 
have  taken  in  this  case,  had  plaintiff  given  him  the  fullest 
leave  to  do  so  in  its  name,  were  taken  by  him  (the  appeal 
to  the  Circuit  Court  of  Appeals  not  requiring,  as  Mr.  Man- 
ning himself  testifies,  the  use  of  its  name,  and  the  certiorari 
proceedings  in  the  Supreme  Court  containing  it),  and  de- 
spite the  fact  that  these  proceedings  were  all  unsuccessful 
and  futile,  yet  the  release  should  be  held  for  naught,  because 
the  bank  w^rongfully,  but  without  actual  damage  to  the  de- 
fendant, refused  its  consent  to  the  use  of  its  name  in  the 
prosecution  of  the  suit  by  appeal  and  certiorari  proceedings, 
and  that  this  practical  cancellation  of  the  release  should 
be  without  the  restoration  of  the  status  quo  before  it  was 
given,  and  without  any  offer  of  the  defendant  to  return  in 
any  form  the  considerable  moving  consideration  for  which 
it  was  given.  This  certainly  is  not  ^'equitable" ;  it  is  rather 
the  enforcement  of  a  penalty  in  favor  of  the  defendant  for 
a  wrongful  action,  which  resulted  in  no  damage  to  him. 

Whether  or  not  the  case  of  Swinnerton  v.  Monterey 
County,  76  Cal.,  113,  is  correct  in  holding  that  in  no  case 
could  a  lawyer  wrongfully  discharged  whf»n  serving  under 
a  contingent  fee  agreement  recover  damages  if  he  could  not 
have  won  the  suit,  we  do  not  tliink  that  the  application 
of  ^^equitable''  rules  to  mitigate  "the  technicalities"  of  the 
law  can  properly  be  made  to  effect  such  a  result  as  the 
judgment  below  in  this  case. 

It  is  true  that  this  view  of  the  matter  does  not  take 
into  account  the  alleged  interference  of  the  plaintiff  with  the 
desire  of  the  defendant  to  file  in  the  plaintiffs'  names  a 
creditors'  or  auxiliarj^  bill  against  Frank  Haxris,  John 
Hannah  and  the  two  Graffs,  but  the  court  below,  although 
this  is  the  only  breach  of  the  alleged  contract  of  employment 
actually  set  up  in  the  defendant's  amended  rejoinder,  ex- 
pressly disavow^ed  any  holding  that  the  filing  of  such  a 
bill  was  within  the  authority  which  he  considered  Mr. 
Manning  had  given  or  left  to  him  at  the  time  of  the  release, 
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saying  that  the  matter  of  that  proposed  bill  shoi^ld  be  left 
out  of  the  case  entirely. 

He  could  not  reasonably  have  held  otherwise,  for  the 
release  and  the  receipts  speak  only  of  the  suit  of  "Chick 
et  al.  V.  The  Xorthwestem  Shoe  Company  et  al,  now  pend- 
ing in  the  Circuit  Court  of  the  United  States,"  and  the 
proceeds  that  might  be  recovered  ^'therein,"  and  the  amended 
rejoinder  of  the  defendant  says  that  it  was  a  part  of  the 
release  that  the  defendant  should  continue  to  represent  the 
said  plaintiflF  in  said  cause  therein  referred  to.  A  creditor's 
bill  upon  a  decree  or  judgment  is  a  distinct  suit,  and  an 
auxiliary  bill  does  not  substantially  differ  therefrom. 

Moreover  it  appears  from  the  appellee's  own  testimony 
that  the  question  of  such  a  creditor's  bill  was  not  mentioned 
at  the  time  of  the  settlement  of  December  26,  1899. 

Our  conclusion  is  that  the  judgment  of  the  Circuit  Court 
must  be  reversed  and  judgment  entered  here  in  favor  of  the 
appellant  against  the  appellee  for  $000,  with  interest  on 
$1,000  at  4  per  cent  per  annum  from  December  26,  1809, 
to  February  14,  1003,  when  $100  was  paid  on  one  of  the 
notes,  and  interest  on  $000  at  the  same  rate  from  February 
14,  1003,  and  it  is  so  ordered. 

Berersed  and  judgment  here. 


Edward  Oehler  et  al.  v.  Charles  Leyy. 
Gen.  No.  13^520. 

1.  Injunction — what  essential  to  valid  form  of.  An  Injunction 
should  be  as  definite,  clear  and  precise  in  terms  as  is  possible,  in 
order  that  there  may  be  no  excuse  or  reason  for  misunderstanding 
or  disobeying  it. 

2.  Injunction — when  lies  to  restrain  nuisance.  Equity  will  in- 
terfere to  restrain  the  continuance  of  a  nuisance  before  a  jury  has 
found  that  a  nuisance  exists  where  the  evidence  clearly  discloses 
both  the  nuisance  and  the  injury  and  the  continuity  thereof. 

3.  Injunction — when  does  not  lie  to  restrain  maintenance  of 
obstruction  in  public  street.  Held,  under  the  evidence  in  this  case, 
that  an  injunction  should  not  be  granted  at  the  suit  of  an  Individ- 
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ual  property  owner  showing  no  special  damage  in  excess  of  that 
sustained  by  the  public  at  large  and  showing  no  physical  disturb- 
ance of  his  property  rights,  to  restrain  the  obstruction  of  a  public 
street. 

4.  Nuisance — what  constitutes.  A  stable  may  become  a  legal 
nuisance  which  should  be  enjoined,  where  so  conducted  that  the 
odors  are  likely  to  result  in  Injury  to  the  health  of  persons  occupy- 
ing adjoining  property  and  where  the  noise  accompanying  its  conduct 
is  such  as  to  disturb  the  peace,  comfort  and  sleep  of  those  living  in 
the  neighborhood,  even  when  the  stable  may  have  been  the  first  build- 
ing in  time  of  construction  and  operation.  Priority  in  location  is 
not  always  controlling. 

Bill  In  chancery.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Willard  M.  McEwen,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1907.  Reversed  and  remanded. 
Opinion  filed  December  23,  1907. 

Samuel  B.  Ki^'g  and  J  ule  F.  Brower,  for  appellants. 

Zach  Hofiieimer  and  T.  II.  Clifford,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

This  appeal  is  by  the  appellants  from  a  decree  of  tlie 
Superior  Court  on  a  bill  in  chancery  brought  by  them  against 
the  appellee  as  defendant. 

The  material  parts  of  the  decree  furnish  in  themselves 
a  sufficient  statement  of  the  facts.  The  dispute  is  much 
less  about  them  than  about  the  proper  application  of  the 
law  to  them. 

The  decree  of  the  court  finds  that  the  equities  of  the 
cause  are  with  the  complainants  (the  appellants  here)  *^as 
hereafter  set  out."  The  subsequent  findings  of  fact  are 
these : 

The  complainants  at  the  time  of  the  filing  of  the  bill  of 
complaint  in  the  cause  were  the  owners  and  in  possession 
of  lots  ninety-one  to  ninety-four  of  Potter  Palmer's  resub- 
division  of  block  eleven  and  that  part  of  block  twelve  lying 
south  of  Polk  street  of  Codeweiss'  subdivision  in  the  west 
half  of  the  southeast  quarter  of  section  eighteen,  township 
thirty-nine  north,  range  fourteen  east  of  the  third  principal 
meridian,  in  Cook  county,  Illinois,  improved  with  a  three- 
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story  brick  flat  building  containing  ten  flats  designed  for 
use  and  in  fact  used  as  living  ai)artmcnt3.  The  complainant, 
Edward  Oeliler,  then  resided  in  one  of  said  flats  as  his  home. 
The  defendant  was  at  the  time  of  the  filing  of  the  bill  of 
complaint  the  owner  of  lots  ninety-five  and  ninety-six  in 
the  same  subdivision,  which  at  the  time  of  the  filing  of  the 
bill  of  complaint  were  improved  with  a  story  and  a  half 
structure  divided  into  a  basement  and  an  upper  room,  the 
floor  of  which  is  five  feet  or  thereabouts  above  the  level  of 
Lincoln  street,  in  Chicago,  on  which  all  of  said  property 
fronts  and  abuts.  This  property  was  used  by  the  defendant 
at  the  time  of  the  filing  of  the  bill  of  complaint,  and  for 
a  long  time  prior  thereto,  as  a  stable,  wherein  the  defendant 
during  said  time  kept  twenty  horses  or  thereabouts  and 
several  wagons,  wdiich  horses  and  wagons  w^re  used  by  the 
defendant  for  the  purpose  of  delivering  newspapers,  and 
-svere  harnessed  and  unharnessed  upon  and  about  said  prem- 
ises. 

At  the  time  of  the  filing  of.  the  bill  of  complaint,  and 
for  more  than  a  year  prior  thereto,  the  defendant  had  suf- 
fered and  permitted  to  accumulate  on  the  premises  so  occu- 
pied by  the  defendant  large  quantities  of  manure,  w^liich 
emitted  noxious  and  offensive  odors  to  such  an  extent  that 
such  odors  entered  the  flat  building  owned  by  the  complain- 
ants as  aforesaid,  and  permeated  and  rendered  offensive  the 
atmosphere  in  said  building.  The  defendant  in  the  conduct 
of  his  business  caused  to  be  harnessed  and  unharnessed  a  large 
number  of  horses  during  the  middle  hours  of  the  night, 
which  are  usually  given  to  sleeping.  The  servants  of  the 
defendant  employed  on  said  premises  in  harnessing  and 
unharnessing  and  at  different  hours  of  the  day  used  a  great 
deal  of  loud,  profane  and  obscene  language,  w^hich  was  loud 
enough  to  be  heard  by  the  occupants  of  the  building  owned 
by  complainants  as  aforesaid.  The  noise  accompanying  such 
harnessing  and  unharnessing  and  low  language  was  such  that 
it  was  customarily  heard  by  occupants  of  the  north  rooms 
of  the  building  owTied  by  complainants  aforesaid,  so  as  to 
disturb  their  sleep.     By  reason  of  such  odors  and  language 
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and  loud  talking  the  stable  conducted  by  defendant  as  afore- 
said in  the  aforesaid  manner  in  which  it  was  conducted, 
constituted  a  nuisance,  at  the  time  of  the  filing  of  the  bill  of 
complaint.  The  rental  value  of  the  premises  of  complainants 
is  materially  less  by  reason  of  the  maintenance  of  said  stable. 

The  premises  and  the  building  occupied  by  the  defendant 
as  aforesaid  were  occupied  for  the  purposes  of  a  stable  in 
which  horses  were  kept  at  and  prior  to  the  time  when  the 
building  owned  by  complainants  was  erected. 

Applying  the  law  to  the  facts  thus  found,  the  decree  pro- 
ceeds: 

"Because  of  the  fact  that  the  premises  occupied  by  the 
defendant  as  aforesaid  were  used  for  stable  purposes  at 
and  before  the  time  the  building  owned  by  complainants 
was  erected  and  before  the  property  upon  which  it  was 
erected  was  used  for  dwelling  purposes,  the  court  finds  that 
the  complainants  are  not  entitled  to  restrain  the  defendant 
from  maintaining  a  stable  for  the  purpose  of  keeping  horses 
upon  the  premises  occupied  by  the  defendant,  but  are  en- 
titled to  have  the  stable  kept  in  the  best  and  most  sanitary 
manner  possible,  and  the  court  doth  find  that  the  com])lain- 
ants  are  entitled  to  have  an  injimction  restraining  the  de- 
fendant from  permitting  manure  to  accumulate  uy)on  said 
premises  and  said  manure  must  be  continually  removed, 
at  least  once  a  week,  and  no  manure  kept  without  the  build- 
ing of  the  defendant,  and  to  restrain  the  defendant  from 
permitting  obscene  or  profane  language  to  be  used  upon  said 
premises,  and  to  restrain  talking  or  shouting  so  loud  that 
such  talking  will  unnecessarily  disturb  the  occupants  of 
the  building  owned  by  the  complainants  as  aforesaid." 

The  ordering  part  of  the  decree  is  as  follows: 

"It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
defendant,  his  servants  and  agents,  be  and  they  are  hereby 
perpetually  enjoined  and  restrained  from  permitting  to 
accumulate  upon  the  property  of  the  defendant,  being  lots 
05  to  96,"  etc.  (describing  the  premises  as  above),  "manure, 
and  shall  continually  remove  the  same  as  aforesaid, — and 
from  conducting  a  stable  upon  the  said   premises  of  the 
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defendant  in  any  manner  that  will  create  unsanitary  con- 
ditions in  the  property  of  complainants  above  described  be- 
yond what  is  absolutely  necessary,  and  the  defendants  and 
his  servants  and  agents  are  perpetually  enjoined  and  re- 
strained from  using  or  permitting  to  be  used  upon  said  prop- 
erty of  the  defendant  profane  or  obscene  language  or  talking 
or  shouting  so  loud  as  to  disturb  the  peace  and  quiet  of  the 
occupants  or  any  occupant  of  the  building  so  owned  by  the 
complainants  as  aforesaid."  The  defendant  is  then  ordered 
to  pay  the  costs  of  the  proceedings. 

The  complainants — appellants — have  assigned  these  errors 
in  this  decree : 

First.  That  it  was  error  to  find  and  decree  that  because 
the  premises  occupied  by  defendant  were  used  for  stable 
purposes  before  complainants'  building  was  built  or  the 
property  on  which  it  stands  was  used  for  dwelling  purposes, 
complainants  are  not  entitled  to  have  defendant  restrained 
from  maintaining  a  stable  for  the  purpose  of  keeing  horses 
upon  said  premises  occupied  by  defendant. 

Second.  That  it  was  error  not  to  enjoin  and  restrain  the 
defendant  from  maintaining  or  permitting  upon  his  property 
a  stable  for  horses  in  such  a  way  as  to  produce  noise  sufficient 
to  disturb  the  sleep  or  comfort  of  the  dwellers  in  the  build- 
ing owned  by  complainants,  or  so  as  to  produce  odors  or 
gases  deleterious  to  the  health  or  comfort  of  the  dwellers 
in  complainants'  building. 

Third.  That  it  was  error  not  to  enjoin  perpetually  the 
defendant  from  maintaining  a  stable  on  property  adjoining 
complainants'  building. 

Fourth,  That  it  was  error  not  to  enjoin  the  defendant 
from  maintaining  between  his  stable  and  the  curb  of  the 
street  in  front  thereof  an  obstruction  to  the  sidewalk  con- 
sisting of  a  driveway,  the  surface  of  which  is  elevated  above 
the  level  of  the  sidewalk  to  a  height  above  said  level  of 
eight  inches  to  one  and  one-half  feet. 

The  defendant — ^the  appellee — has  assigned  these  cross- 
errors  : 

First,  second  and  fourth.  The  court  erred  in  entering  any 
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decree  in  favor  of  appellants  and  against  appellee,  and  not 
dismissing  the  bill  for  want  of  equity. 

Third.  The  court  erred  in  decreeing  costs  against  the 
appellee. 

Fifth.  The  court  erred  in  finding  that  by  reason  of  odors 
and  language  and  loud  talking  the  stable  conducted  by 
appellee  in  the  manner  it  was  conducted  at  the  time  of  the 
filing  of  the  bill,  constituted  a  nuisance. 

Sixth.  The  court  erred  in  enjoining  appellee  from  per- 
mitting manure  to  accumulate  upon  his  property  and  from 
conducting  a  stable  upon  his  premises  in  any  manner  that 
will  create  unsanitary  conditions  in  appellants'  property 
beyond  what  is  absolutely  necessary,  and  from  using  or 
permitting  to  be  used  upon  his  property  profane  or  obscene 
language  or  talking  or  shouting  so  loud  as  to  disturb  the 
peace  and  quiet  of  the  occupants  of  the  appellants'  building. 

Seventh.  The  decree  is  too  uncertain  and  indefinite. 

We  think  that  the  seventh  cross-error  is  well  assigned, 
and  that  the  decree  would  have  to  be  reversed  on  it  alone, 
were  there  no  other  reason  for  it.  To  provide  that  the 
defendant  and  his  servants  and  agents  shall  be  enjoined  from 
talking  or  shouting  on  their  own  premises  so  loud  as  to 
disturb  the  peace  and  quiet  of  any  occupant  of  the  com- 
plainants' adjoining  building  is  in  itself  to  make  an  in- 
junction exceedingly  provocative  of  further  dispute ;  to  couple 
that  with  a  prohibition  of  the  defendant's  conducting  a  stable 
upon  his  premises  in  any  manner  that  will  create  unsanitary 
conditions  in  the  complainants'  building  beyond  what  is 
absolutely  necessary,  is  to  lay  the  foundation  for  inevitable 
future  litigation,  in  which  the  issues  will  be  likely  to  be 
tried  on  unsatisfactory  ex  parte  affidavit  testimony,  in  con- 
tempt proceedings. 

Thus  in  this  private  dispute,  that  extraordinary  power  of 
the  court  will  be  invoked  which  Judge  Breese  well  said, 
in  Stuart  v.  People,  3  Scammon,  392,  more  than  half  a 
century  ago,  is  "not  a  jewel  of  the  court  to  be  admired  and 
prized,  but  a  rod  rather,  most  potent  when  rarely  used." 
Such  a  result  ought  not  to  be  the  effect  of  an  injunction. 
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An  injunction  should  be  as  definite,  clear  and  precise  in 
terms  as  is  possible,  in  order  that  there  may  be  no  excuse 
or  reason  for  misunderstanding  or  disobeying  it. 

It  must  be  admitted,  however,  that  there  was  and  is  a 
serious  difficulty  in  the  present  case  in  so  framing  a  decree 
as  to  do  justice  between  the  parties  and  at  the  same  time 
to  secure  this  precision  and  definiteness  which  should  be 
characteristic  of  an  injxmction.  We  have  felt  this  difficulty, 
and  without  doubt  the  trial  court  felt  it  in  the  same  manner. 

After  a  full  consideration  of  the  evidence,  we  think  the 
findings  of  the  court  purporting  to  embody  the  facts  fully 
sustained. 

We  think  it  is  proven  that  the  accumulated  manure  on 
the  defendant's  premises  emitted  not  only  offensive  but 
"noxious''  odors  affecting  the  atmosphere  in  the  complain- 
ants' building.  We  do  not,  nor  did  the  court  below  we 
think,  use  the  term  noxious  as  synonymous  merely  with 
'^noisome,"  but  in  its  primary  and  etymological  signification 
of  injurious  to  health.  We  think  it  also  proven  that  the 
noise  accompanying  the  transaction  of  the  defendant's  busi- 
ness in  this  stable,  as  he  conducted  it,  and  necessarily  accom- 
panying indeed  the  mere  keej^ing  of  so  many  horses  as 
he  did  keep  there,  habitually  disturbed  the  comfort  and 
sleep  of  the  occupants  of  complainants'  building;  that  the 
two  things  combined,  and  each  of  them  separately  indeed, 
constituted  a  nuisance,  and  that  by  reason  of  them  the  rental 
value  of  the  complainants'  premises  was  materially  reduced. 

This,  in  our  opinion,  furnished  a  sufficient  ground  for 
the  interference  of  a  court  of  equity  by  injunction  to  abate 
the  continuing  nuisance. 

Much  has  been  said  in  the  arguments  of  counsel  as  to 
whether  or  not  equity  will  interfere  by  injunction  until  a 
jury  at  law  has  found  the  nuisance  to  exist,  and  many 
authorities  cited  and  distinguished.  But  on  this  point  the 
Supreme  Court  of  Illinois  has  stated  the  law  of  Illinois 
with  precision.  In  Xelson  v.  ^filligan,  151  111.,  462,  p.  466, 
the  court  said :  "All  the  authorities  agree  that  the  restrain- 
ing power  of  courts  of  equity  by  injunction  may  be  invoked 
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by  a  private  individual  to  prevent  a  special  injury  by  the 
erection  or  continuance  of  a  nuisance.  But  it  is  equally 
well  settled  that  the  jurisdiction  is  always  reluctantly  exer- 
cised until  the  nuisance  has  been  found  to  exist  by  a  jury, 
and  never  unless  both  the  nuisance  and  the  resulting  injury 
are  clearly  shown  by  the  evidence,"  To  these  propositions 
many  authorities  are  cited  by  the  court,  ^linke  v.  Hope- 
man,  87  111.,  450,  lays  down  the  same  rule. 

In  this  case,  as  we  have  indicated,  we  think  the  condition 
is  fulfilled,  and  that  both  the  nuisance  and  the  injury  and 
their  continuity  as  w^ell  are  proved  by  the  evidence. 

Our  view  that  the  law  of  Illinois  has  been  definitely 
declared  on  this  subject  by  the  Supreme  Court  of  Illinois, 
renders  unnecessary  a  discussion  of  the  cases  in  other  juris- 
dictions and  an  attempt  to  distinguish  and  discriminate 
between  them.  There  are  many  in  point,  and  the  whole 
subject,  with  copious  citations,  is  discussed  in  the  third 
division  of  chapter  13  of  High  on  Injunctions. 

It  is  urged,  however,  that  even  if  a  court  of  equity  would 
have  the  right  and  duty  to  interfere  by  injunction  in  a  case 
where  the  nuisance  came  to  the  dwelling,  no  such  right  or 
duty  exist  where  the  dwelling  came  to  the  nuisance. 

This  consideration  is  undoubtedly  of  great  force  in  cases 
like  the  present,  where  the  nuisance  arises  from  the  exercise 
of  a  perfectly  legitimate  calling,  which  was  no  nuisance  to 
anybody  before  the  dwelling,  whose  occupants  complain,  was 
built. 

The  language  of  Judge  Agnew  in  the  Supreme  Court  of 
Pennsylvania,  in  a  case  where  the  nuisance  came  to  the 
dwelling — ^^A  court  exercising  the  power  of  a  chancellor, 
whose  arm  may  fall  with  crushing  force  upon  the  every 
day  business  of  men,  destroying  lawful  means  of  support 
and  diverting  property  from  legitimate  uses,  cannot  approach 
such  cases  as  this  w^ith  too  much  caution.  Its  aid  is  not 
of  right,  but  of  grace,  and  it  must  be  sure  that  the  exercise 
of  this  kingly  power  is  just,  wise  and  proper  before  it  takes 
from  a  citizen  his  means  of  livelihood  and  destroys  the  value 
of  his  property  for  legitimate  uses"  (Huckenstine's  Appeal, 
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70  Pa.  St.,  102),  is  even  more  forceful  as  reminding  a 
court  of  its  responsibility,  when  applied  to  a  case  like  the 
present,  where  the  defendant  was  engaged  in  a  lawful  busi- 
ness on  his  lot  before  the  complainant  so  improved  his  lot 
as  to  make  himself  a  person  to  whom  that  lawful  business 
of  his  neighbor  was  a  nuisance. 

The  appellants  indeed  claim  that  in  the  present  case  the 
appellants  did  not  come  to  the  nuisance,  and  call  the  defend- 
ant's claim  to  the  contrary  a  "subterfuge."  It  is  true  that 
the  appellee  himself  did  not  come  into  occupancy  of  the 
stable  property  until  after  the  appellants  had  purchased 
their  flat  building,  and  that  changes  were  made  by  him  in 
the  arrangement  of  the  building  and  in  the  place  and  method 
of  stabling  horses  after  his  first  entrance  into  his  lease. 
It  is  true  also  that  for  some  time  before  he  went  into  pos- 
session of  the  premises  for  the  purpose  of  stabling  his  horses 
used  in  the  new^spaper  carrying  business,  a  part  of  them  had 
been  used  for  purposes  other  than  those  of  a  stable  and 
the  number  of  horses  kept  there  had  apparently  been  small ; 
but  the  building  was  built  for  a  stable  for  persons  engaged 
in  the  teaming  business,  and  w^as  occupied  by  as  large  a 
number  of  horses  at  least  when  the  complainants'  building 
was  erected  as  when  the  bill  in  this  case  was  filed.  We 
think,  therefore,  that  the  court  below  was  substantially  right 
in  treating  the  matter  in  its  decree  as  one  between  a  dwelling 
house  owner  and  a  stable  owTier  who  was  in  possession 
before  the  dwelling  house  was  built.  Levy  was  first  a 
lessee,  who  stood  practically  in  the  shoes  of  the  man  who 
had  built  the  place.  He  occupied  it  for  substantially  the 
same  purpose,  which  was  the  very  apparent  purpose  of  its 
construction.     Then  he  bought  it  before  this  bill  was  filed. 

T3ut  when  the  nuisance  is  clearly  proven  to  exist,  as  we 
think  in  this  case  it  is,  is  the  priority  of  occupation  a  con- 
trolling or,  in  the  strict  sense,  a  material  circumstance  ? 

Undoubtedly,  to  judge  from  the  authorities,  it  was  for- 
merly often,  although  not  always,  so  considered.  (Bisp- 
ham's  Principles  of  Equity,  section  442.)  The  question  in- 
\'olved  is  an  interesting  and  delicate  one.     Should  pioneers 
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in  any  direction  on  the  outskirts  of  a  growing  city  or  in 
its  purely  manufacturing  and  business  quarters,  be  entitled 
to  hold  in  its  place,  against  the  changing  conditions  of  the 
neighborhood,  a  business  legitimate  in  itself,  but  injurious 
and  hurtful  to  residences  and  their  occupants?  This  ques- 
tion seems  to  be  answered  for  Illinois,  so  far  as  a  judicial 
dictum  can  answer  it,  by  the  language  of  Judge  Magruder, 
speaking  for  the  Supreme  Court  in  Laflin  &  Rand  Powder 
Co.  V,  Teamey,  131  111.,  322,  in  the  following  words: 
'^Carrying  on  an  offensive  trade  for  any  number  of  years 
in  a  place  remote  from  buildings  and  public  roads  does 
not  entitle  the  owner  to  continue  it  in  the  same  place  after 
houses  have  been  built  and  roads  have  been  laid  out  in  the 
neighborhood,  to  the  occupants  of  which  and  the  travellers 
upon  which  it  is  a  nuisance.  As  the  city  extends,  such 
nuisances  should  be  removed  to  the  vacant  ground  beyond 
the  immediate  neighborhood  of  the  residence  of  the  citizens. 
This,  public  policy  as  well  as  the  health  and  comfort  of 
the  population  of  the  city  demand."  This  seems  also  to 
be  the  doctrine  laid  down  in  other  jurisdictions  in  such  cases 
as  Campbell  v.  Seaman,  63  X.  Y.,  558;  Van  Fossen  v. 
Clark,  113  Iowa,  86;  Susquehanna  Fertilizer  Co.  v.  Malone, 
73  Maryland,  268 ;  King  v.  Morris  &  Essex  Railroad  Com- 
pany, 18  N.  J.  Eq.,  397,  and  many  others,  which  cases 
are  the  probable  justification  for  the  assertions  of  text 
writers  that  "the  doctrine  of  coming  to  a  nuisance  is  now 
exploded,"  and  that  the  most  recent  authorities  hold  that 
the  fact  that  complainant  came  to  such  a  nuisance  is  im- 
material and  will  not  prevent  the  issuance  of  an  injunction. 
Bispham's  Principles  of  Equity,  section  442 ;  Joyce  on  Nui- 
sances, section  49. 

It  may  easily  be  conceived  that  the  rights  of  the  parties 
carrying  on  a  legitimate  business,  which  would  be  never- 
theless a  nuisance  in  a  residence  district,  and  of  persons 
who  wished  to  establish  a  residence  in  some  particular 
locality,  might  under  some  circumstances  be  very  different 
from  the  ones  in  the  mind  of  writers  who  conceive  of  the 
residence  use  of  property  as  always  the  higher  use.     Legally 
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we  take  it,  for  the  purposes  of  a  discussion  like  this,  the 
higher  use  must  always  be  considered  that  which  is  econom- 
ically the  more  profitable.  The  principle  which  would  allow 
an  injunction  in  favor  of  one  who  came  wuth  a  residence 
to  a  nuisance  of  such  a  character  in  a  locality  where  that 
highest  and  most  profitable  use  of  the  land  was  for  resi- 
dences, would  not  justify  such  an  injunction  in  favor  of  a 
person  who  undertook  to  build  a  residence  and  demand  such 
an  injunction  in  a  locality  where  the  highest  and  most 
profitable  economic  use  for  the  land  in  that  vicinity  was 
for  trades  and  callings  which  could  not  be  made  inoffensive 
or  even  harmless  to  resident  householders.  We  are  laying 
down,  therefore,  no  universal  rule  that  an  injunction  will 
always  issue  in  favor  of  a  householder  either  prior  or 
subsequent  in  such  holding  to  a  neighbor  in  an  offensive 
business. 

To  a  certain  extent  the  change  in  values  of  certain  pieces 
of  land  works  automatically  the  change  in  the  characteristics 
of  the  neighborhood,  but  cases,  such  as  the  one  at  bar  seems 
to  present  to  us,  occur  where  the  changes  in  a  populous  city 
make  it  clear,  as  the  court  in  the  Teamey  case  (supra) 
indicates,  that  public  policy  and  individual  health  and  com- 
fort demand  that  the  courts  should  so  enforce  the  old  maxim 
"Sic  utere  tuo  nt  alienum  non  laedas"  as  to  require  the 
removal  of  a  business  per  se  entirely  legitimate  from  a 
neighborhood  where  it  had  been  in  entire  good  faith  and 
legally  established;  and  this  notwithstanding  the  forceful 
warning  of  Judge  Agnew  in  Huckenstine's  Appeal  (supra)] 
which  we  have  before  quoted. 

Tn  the  present  case  it  seems  evident  from  the  record  that 
the  neighborhood  of  the  contending  parties  has  become  and 
is  becoming  more  completely  a  thickly  settled  residence  local- 
ity, especially  used  for  apartment  houses  and  small  flats, 
often  occupied  by  physicians  and  dentists  and  medical  and 
dental  students,  attracted  by  the  hospitals  in  the  vicinity. 

That  the  keeping  of  such  a  stable  and  transacting  such  a 
business  as  the  defendant  transacts  must  be  noxious  and  offen- 
sive and  a  nuisance  to  such  adjoining  residences,  reducing 
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the  value  of  the  property,  seems  in  this  record  to  be  proven 
not  only  by  the  complainants,  but  by  the  defendant's  wit- 
nesses; for  example,  the  witness  Jones  (B^c.  225)  and  the 
witness  Biggis  (Bee.  233). 

The  deduction  made  by  the  appellants  from  this  situation 
is,  as  shown  in  their  assignment  of  errors,  that  defendant 
should  be  perpetually  restrained  from  maintaining  any  sta- 
ble on  the  premises  occupied  by  him. 

To  this  extent  we  are  not  prepared  to  go,  although  we  find 
it  very  difficult*  to  determine  where  the  exact  line  between 
the  permissible  and  the  prohibited  should  be  drawn.  This 
is  undoubtedly  the  difficulty  which  the  court  below  felt,  and 
which  the  decree  fails,  as  we  think,  satisfactorily  to  solve 
because  of  its  vagueness  and  indefiniteness,  and  because,  as 
we  are  convinced,  it  does  not  go  so  far  as  the  law  and  justice 
require. 

Although  the  injunction  which  we  feel  ourselves  compelled 
to  order  may  practically  amount  to  a  prohibition  of  the  de- 
fendant's continuing  his  business  at  his  present  stand,  by 
enforcing  conditions  impossible  of  fulfilment  in  the  conduct 
of  that  business,  yet  theoretically  at  least  it  must  stop  short 
of  forbidding  a  stable  altogether,  for  it  is  possible  that  a  man 
might  have  a  stable  on  said  property  and  keep  but  one  or  two 
horses  for  business  or  pleasure,  and  although  his  neighbor 
might  wish  it  away,  he  would  have  no  ground  to  claim  it  to 
be  a  nuisance  which  should  be  abated.  We  do  not  desire  to 
establish  a  precedent  for  neighborhood  quarrels  and  capric- 
ious complaints  to  the  court  on  slight  causes. 

As  the  Supreme  Court  of  New  York  said  in  Filson  v. 
Crawford,  5  New  York  Supplement,  882,  "While  a  stable 
like  a  tenement  house  or  factory,  may  be  objectionable  and 
seriously  injure  the  value  of  other  property,  many  stables  are 
undoubtedly  .kept  in  large  cities  in  such  a  manner  that  they 
cannot  be  regarded  in  law  as  nuisances." 

The  injunction,  as  that  eminent  Master  of  the  Bolls,  Sir 
George  Jessel,  pointed  out  in  a  similar  case — Broder  v.  Sail- 
lard,  The  Law  Beports,  2  Chancery  Division,  692 — should 
be  directed  against  the  defendant's  occasioning  by  his  stable 

20 
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any  nuisance  to  the  complainants  or  the  occupants  of  their 
house.  This  was  undoubtedly  the  purpose  of  the  chancellor 
in  this  case,  but,  as  we  have  said,  we  do  not  think  the  injunc- 
tion went  far  enough  or  was  precise  enough. 

We  shall  therefore  reverse  the  decree  and  remand  the  cause 
to  the  Superior  Court,*  with  directions  to  enter  a  decree  per- 
petually enjoining  the  defendant  from  maintaining  or  per- 
mitting to  be  maintained  on  the  property  of  the  defendant 
described  as  lots  95  and  96  in  Potter  Palmer's  resubdivision 
of  block  eleven  and  that  part  of  block  twelve  lying  south  of 
Polk  street  of  Codweiss's  subdivision  in  the  west  half  of  the 
south  quarter  of  section  eighteen,  township  thirty-nine,  north 
range  fourteen  east  of  the  third  principal  meridian,  in  Cook 
County,  Illinois,  a  stable  for  horses  in  such  numbers  or  in 
such  a  manner  as  to  produce  noise  sufficient  habitually  to  dis- 
turb the  sleep  or  comfort  of  the  dwellers  in  the  building 
owned  by  complainants  on  lots  91  to  94  in  said  resubdivision, 
or  as  to  produce  odors  or  gases  deleterious  to  the  health 
or  comfort  of  the  dwellers  in  said  building,  or  so  to  conduct 
business  on  said  premises  as  to  cause  by  the  noise  and  loud 
talking  incident  thereto  habitual  disturbance  to  the  health, 
sleep  or  comfort  of  said  dwellers. 

It  is  urged  by  appellants  that  the  injunction  just  granted 
in  favor  of  complainant-s  ought  to  include  a  prohibition  of 
the  maintenance  by  the  defendant  of  the  inclined  driveway 
from  the  stable  to  the  street,  obstructing  the  sidewalk.  This 
driveway  is  without  doubt  a  public  nuisance  such  as  the 
Branch  Appellate  Court  of  this  District  in  Chicago  Cold 
Storage  Warehouse  Co.  v.  The  People,  127  111.  App.,  179, 
and  the  Supreme  Court  in  the  same  case,  224  111.,  287,  said 
should  be  abated  at  the  suit  of  the  People,  even  though  the 
city  council  had  undertaken  to  authorize  it. 

Appellants  claim  that  they  are  directly  and  injuriously 
affected,  and  indeed  specially  and  peculiarly  injured  beyond 
the  general  public  by  the  obstruction  on  account  of  the  prox- 
imity of  their  building  to  it,  and  cite  such  cases  as  Green  v. 
Oakes,  17  111.,  249;  Craig  v.  People,  47  111.,  487;  Snell  v. 
Buresch,  123  111.,  151,  and  the  late  case  of  Nelson  v.  Ran- 
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dolph,  222  111.,  531,  to  sustain  the  contention.  In  the  last 
case  the  court  seems  to  cite  the  former  cases  to  the  point  that 
an  obstruction  of  the  public  highway  at  the  suit  of  an  indi- 
vidual who  is  directly  and  injuriously  affected,  may  be 
enjoined  without  the  showing  of  a  special  and  peculiar  injury 
which  is  not  common  to  all  the  public ;  but  proceeds  to  decide 
the  case  on  the  ground  that  such  a  special  and  peculiar  injury 
had  been  averred. 

But  there  are  cases  which  seem  to  hold  that  to  give  any  in- 
dividual an  action  against  the  maker  of  an  obstruction  in 
a  public  street,  there  must  be  a  direct  physical  disturbance  of 
a  right  enjoyed  by  the  complainant  in  connection  with  his 
property,  and  a  special  damage  with  respect  to  his  property 
in  excess  of  that  sustained  by  the  public  generally. 

The  principles  enunciated  in  these  cases  make  it  seem 
doubtful  to  us  whether  an  injunction  in  favor  of  complain- 
ants in  this  case  against  this  obstruction  would  be  proper. 
The  appellants  should  take  other  means  to  secure  its  removal 
if  they  desire  it.  They  have  made  no  specific  prayer  for 
relief  against  it  in  their  bill ;  they  allowed  it  as  an  obstruc- 
tion, before  it  was  changed  from  wood  to  cement,  to  remain 
uncomplained  of  for  five  years  after  they  bought  their  prop- 
erty. We  do  not  think  we  should  include  an  injunction 
against  it  in  our  directions. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions hereinbefore  indicated. 

Reversed  and  remanded  with  directions. 


Illinois   Commereial   Men's   Association   v.   Florenee 

Tinsman. 

Gen.  No.  18,619. 

1.  Life  insurance — when  '*due  diligence"  clause  not  violated. 
Held,  under  the  evidence  in  this  case,  that  it  was  for  the  jury  to 
determine  whether  the  insured  at  the  time  of  his  death  was  "in  the 
exercise  of  due  diligence"  for  his  self-protection,  and  that  there 
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appeared  no  reason  for  interfering  with  the  Jury's  verdict  on  that 
question. 

2.  Life  insurance — effect  of  **due  diligence'*  clause.  The  follow- 
ing excerpt  applied  by  a  Massachusetts  court  to  a  clause  similar  to 
that  involved  in  this  case,  is  quoted  with  approval: 

'The  phrase  is  very  general  and  certainly  it  does  not  mean  that 
the  assured  must  guarantee  himself  against  accidents;  nor  do  we 
think  it  means  that  he  shall  not  recover  for  any  accident  to  which 
some  want  of  care  on  his  part  may  have  contributed.  He  is  not  re- 
quired to  use  all  possible  diligence,  but  only  all  due  diligence.  The 
due  diligence  or  care  is  sometimes  said  to  be  the  ordinary  care  of 
prudent  persons.  It  is  not  a  precise  term,  but  a  relative  one.  In 
an  accident  policy  it  would  not  be  reasonable  to  hold  that  this 
clause  requires  of  the  assured  a  higher  degree  of  diligence  than 
prudent  persons  are  accustomed  habitually  to  use.  Under  such  a 
construction  few  persons  would  care  to  have  an  accident  policy. 
The  due  diligence  required  is  not  inconsistent  with  Inadvertence 
nor  with  running  such  risks  as  prudent  and  cautious  persons  ha- 
bitually run,  and  upon  the  evidence  the  act  of  the  deceased  was 
not  necessarily  to  be  deemed  a  violation  of  this  provision." 

3.  Life  insurance — teat  as  to  whether  "due  diligence**  clause  has 
been  observed.  Whether  the  insured  has  observed  the  "due  dili- 
gence" clause  of  an  accident  life  insurance  policy  is  to  be  determined 
from  a  consideration  of  all  the  circumstances,  surroundings  and 
obvious  conditions  which  go  to  show  that  he  must  in  the  exercise  of 
ordinary  prudence  have  appreciated  or  on  the  other  hand  might 
reasonably  not  have  appreciated  the  danger  which  confronted  him 
at  the  time  of  the  accident  which  resulted  in  his  death. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Robert  W.  Wright,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1907.    Affirmed.    Opinion  filed  March  9,  1908. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  of  the  Superior  Court  of  Cook  county,  in  favor  of 
the  appellee,  who  was  plaintiff  below,  against  the  appellant, 
Tvho  was  defendant  below,  for  $5,540.41. 

The  judgment  was  in  an  action  on  an  accident  insurance 
policy  issued  by  the  defendant,  the  essential  parts  of  which 
were  as  follows : 

"In  consideration  of,  etc.,  *  *  *  The  Illinois  Com- 
mercial Men's  Association  does  hereby  receive  *  *  * 
Frederick  W.    Tinsman     *     *     *     as   a  member  of  said 
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Association,  and  upon  the  further  consideration  and  upon 
the  condition  of  the  payment,  etc.,  *  *  *  there  shall  be 
payable  to  said  member  in  the  case  of  an  accidental  injury 
not  resulting  in  death  and  within  ninety  days  after  the  re- 
ceipt by  said  Association  of  satisfactory  proof  of  the  hap- 
pening of  such  injury,  the  sum,  etc.  *  *  * ;  and  in  the 
case  of  the  accidental  death  of  said  member  there  shall  be 
payable  to  Miss  Florence  Tinsman,  sister,  of  Chicago,  111., 
if  living  at  the  time  of  such  accidental  death,  otherwise  to  the 
legal  representative  of  said  member  within  ninety  days  after 
the  receipt  by  said  Association  of  satisfactory  proof  of  the 
happening  of  said  accidental  death  the  sum  of  $5,000.  And 
any  and  all  such  payment  or  liability  to  pay  shall  be  and  is 
in  accordance  with  and  subject  to  each  and  all  of  the  pro- 
visions of  the  by-laws  of  said  Association  and  of  the  pro- 
visions of  any  and  all  amendments,  alterations  and  new  issues 
of  said  by-laws,  which  said  by-laws  are  hereby  referred  to  and 
made  a  part  hereof  as  fully  as  if  they  were  recited  at  length 
over  the  signatures  hereto  affixed,  *  *  *  and  the  said 
Frederick  W.  Tinsman  hereby  and  by  the  acceptance  hereof 
agrees  to  abide  and  be  bound  by  said  by-laws  and  each  of 
them,  and  by  any  and  all  lawful  amendments,  alterations  and 
new  issues  thereof,  or  of  any  of  them  *  *  *  this  19th 
day  of  March,  1904. 

Geo.  W.  Smith, 

President." 

Section  eight  of  article  7  of  the  by-laws  of  the  Association 
was  partly  as  follows : 

"This  Association  shall  not  be  liable  to  any  person  for  any 
indemnity  for  injuries  or  death  or  loss  of  limb  or  of  eye  re- 
sulting from  an  accident  to  a  member  which  happens  while 
said  member  was  violating  any  law,  was  not  in  the  exercise 
of  due  diligence  for  his  self-protedion;  or  was  in  any  de- 
gree under  the  influence  of  intoxicating  liquors.     *     *     *" 

Frederick  W.  Tinsman  lost  his  life  by  drowning  May  15, 
1904,  while  attempting  with  three  other  persons  to  cross  the 
Truckee  river  in  Nevada,  on  a  trolley-cable  ferry,  as  here- 
inafter in  the  opinion  described. 
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The  defendant  company  refused  to  pay  to  the  plaintiff, 
Florence  Tinsman,  the  five  thousand  dollars  stipulated  in  the 
policy  as  the  death  indemnity,  and  she  brought  suit.  The 
company  pleaded  the  general  issue  and  two  special  pleas. 
These  special  pleas  set  up  article  7  of  section  8  of  the  by- 
laws of  the  company  before  quoted,  and  alleged  that  Freder- 
ick W.  Tinsman  was  not  in  the  exercise  of  due  diligence  for 
his  self-protection  at  the  time  of  the  accident.  The  first 
special  plea  specified  his  default  to  be  that  he  attempted 
"to  cross  a  certain  running  stream  of  water  by  means  of  an 
imsafe  and  dangerous  appliance  or  unsafe  and  dangerous  ap- 
pliances, and  that  the  unsafe  and  dangerous  condition  of  said 
appliance  or  appliances  was  known  to  said  Tinsman,  or  might 
have  been  known  to  him  by  the  exercise  of  ordinary  care  and 
caution  for  his  safety  and  well  being." 

The  specification  of  the  second  special  plea  was  that  "he 
attempted  to  cross  a  certain  running  stream  of  water  known 
as  the  Truckee  river,  by  means  of  a  certain  appliance  or  car 
attached  to  a  cable,  when  the  water  was  high  and  the  current 
swift  and  it  was  dangerous  and  unsafe  for  any  person  to  cross 
said  stream  in  such  manner  at  the  time,  and  that  the  danger 
was  known  to  Frederick  W.  Tinsman,  or  might  have  been 
known  by  the  exercise  of  care  and  caution  for  his  own 
safety." 

The  cause  was  submitted  to  a  jury.  All  the  material  facts 
were  stipulated  except  the  details  of  the  manner  in  which 
the  insured  met  his  death  and  the  surrounding  circumstances 
tending,  in  the  opinion  of  the  parties,  to  throw  light  on  the 
question  whether  or  not  he  was  in  the  exercise  of  due  dili- 
gence for  his  self -protection  at  the  time  of  the  accident.  Tes- 
timony as  to  such  details  and  circumstances  was  offered  by 
both  parties  in  the  form  of  depositions  by  persons  residing 
in  the  vicinity  of  the  place  where  the  accident  happened,  or 
who  were  there  present  on  the  occasion  of  it.  Different  but 
not  materially  differing  depositions  of  the  same  persons  were 
offered  by  the  parties  respectively. 

At  the  close  of  the  plaintiff's  testimony  and  again  at  the 
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close  of  all  the  testimony,  the  defendant  asked  for  a  per- 
emptory instruction,  which  was  refused. 

The  trial  judge  gave  to  the  jury  three  instructions  at  the 
instance  of  the  plaintiff  and  thirteen  at  the  instance  of  the 
defendant,  but  refused  to  give  five  which  were  asked  by  the 
defendant.  The  jury  returned  a  verdict  for  $5,640.41, 
which  was  the  amount  of  the  insurance  indemnity  contract 
with  interest  at  5  per  cent  from  the  date  of  the  proecipe  to 
the  date  of  the  verdict 

A  motion  for  a  new  trial  and  a  motion  in  arrest  of  judg- 
ment were  overruled  by  the  court  and  judgment  was  given 
on  the  verdict  This  appeal  followed,  and  the  assignments 
of  error  argued  in  this  court  attack  the  rulings  of  the  trial 
judge  in  refusing  the  peremptory  instruction  asked  for,  in 
giving  the  second  and  third  of  the  instructions  tendered  by 
the  plaintiff,  in  refusing  each  of  the  five  refused  instructions 
tendered  by  the  defendant,  in  refusing  to  grant  a  new  trial, 
and  in  entering  judgment  on  the  verdict 

James  Maheb,  for  appellant. 

Douglas  C.  Geegg,  for  appellee ;  Duncombe  &  Evans,  of 
counsel. 

Me.  Justice  Brown  delivered  the  opinion  of  the  court. 

The  sole  question  presented  by  this  record  for  us  to  decide, 
is  whether  we  can  say  as  a  matter  of  law  that  the  evidence 
shows  that  Frederick  W.  Tinsman  was  not  *'in  the  exercise 
of  due  diligence  for  his  self-protection"  at  the  time  he  met 
his  death.  If  we  cannot  so  say — if  under  the  evidence  it 
was  a  question  of  fact  whether  or  not  Tinsman  was  in  the 
exercise  of  due  care — then  it  was  properly  left  to  the  jury 
to  answer,  and  with  that  answer  we  find  no  reason  to  interfere 
on  account  of  the  rulings  on  instructions  or  otherwise.  In 
other  words,  under  the  evidence  in  this  case,  we  deem  it 
apparent  that  if  there  were  no  error  in  refusing  by  per- 
emptory instruction  to  take  the  cause  from  the  jury,  there 
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was  none  in  refusing  to  allow,  on  the  ground  that  the  verdict 
was  against  the  preponderance  of  the  evidence,  the  motion  for 
a  new  trial.  Nor  do  we  think  that  the  instructions  under 
which  the  question  went  to  the  jury  w^ere  erroneous,  if  the 
question  was  one  for  the  jury.  We  will  briefly  advert  to 
them  after  we  have  stated  the  facts  as  shown  by  the  evidence. 

Tinsman  on  May  15,  1904,  was  about  thirty  years  old, 
unmarried,  president  of  a  trading  business  corporation  of 
Chicago,  of  at  least  average  intelligence  and  judgment,  not 
given  to  recklessness  in  conduct,  temperate  in  his  habits,  and 
not  under  the  influence  of  stimulants  at  the  time  of  the  ac- 
tion which  resulted  in  his  death.  He  was,  with  a  friend  two 
or  three  years  older,  traveling  in  the  West  in  the  interests 
of  the  Chicago  Art  Company,  of  which  he  was  president. 
They  had  left  Chicago,  March  23,  1904,  and  on  May  15th 
were  camped  at  Laughton  Springs,  Washoe  County,  Nevada, 
about  thirty  yards  from  the  Truckee  river,  on  the  north  side 
thereof.  The  place  appears  to  be  an  "amusment  resort." 
It  is  about  five  miles  west  of  the  city  of  Keno.  There  are 
three  hot  springs  there,  and  just  east  of  the  springs  a  grove 
used  for  picnic  parties  chiefly  by  the  people  of  Reno.  A 
Mr.  Laughton  had  a  residence  and  a  barroom  there,  and 
there  were  farm  and  outbuildings  there. 

Mr.  Dunlap,  Tinsman's  friend,  had  carried  out  from  Keno 
a  tent  and  some  camping  supplies,  and  had  been  there  some 
days  when  Tinsman  joined  him.  This  was  on  Friday,  May 
13th.  Dunlap  and  Tinsman  were  planning  for  a  business 
trip  in  northern  California,  and  expected  to  make  it  also  a 
camping  trip.  For  this  they  were  intending,  at  this  Laugh- 
ton  Spring  camp,  to  overhaul  the  camping,  hunting  and  fish- 
ing utensils  and  remodel  a  wagon  which  they  were  to 
purchase  at  Eeno.  The  stream,  which  varied  in  size  accord- 
ing to  the  melting  of  the  snow  in  the  mountains,  but  was  nor- 
mally six  or  seven  feet  deep,  was  about  200  feet  wide  at  the 
time  of  the  accident.  There  was  no  bridge  across  the  river 
nearer  than  a  mile  and  a  half  by  the  road,  but  at  low  stages 
of  the  water  there  was  a  feasible  wagon  ford  near  the  place, 
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about  600  feet  from  the  camping  ground  of  Tinsman  and 
Dunlap ;  and  at  about  the  same  place,  for  use  when  the  river 
was  above  this  low  stage  of  water,  the  trolley  cable  ferry  on 
which  Tinsman  made  his  fatal  attempt  to  cross  the  river. 
Mr.  Laughton,  who  owned  the  land  about  there  and  man- 
aged the  "resort,"  had  a  farm  which  lay  on  both  sides  of  the 
river,  and,  as  we  understand  his  testimony,  had  up  to  twelve 
or  thirteen  years  before,  when  the  river  was  too  high  to  be 
forded,  used  for  ferriage  a  boat  attached  to  a  wire  cable 
stretching  across  the  river.  At  that  time,  however,  some 
change  in  the  river  formed  a  bar,  and  he  altered  the  method 
of  transportation  (which  was,  as  he  says,  only  for  the  pur- 
pose of  carrying  the  produce  of  his  farm  and  the  people  who 
worked  for  him  across  the  river)  to  a  car  strung  between  two 
wire  cables.  These  wire  cables  were  about  210  feet  long. 
One  was  a  yg'^i^ch  and  one  a  %-inch  cable.  On  one  side 
of  the  river  they  seem  to  have  been  fastened  by  bolts  drilled 
into  a  rock  on  the  bank,  on  the  other  attached  to  wooden 
structures  on  the  bank  loaded  down  with  stone.  Each  of 
these  cables  passed  through  a  pulley  at  each  end  of  one  side 
of  a  car,  which  consisted  of  a  platform  about  ten  feet  long 
and  four  feet  wide,  with  cross-pieces — four  by  fours — at  each 
end.  Thus  each  cable  passed  through  two  pulleys  on  the 
respective  sides  of  the  car,  and  the  car  swung  between  the 
cables,  which  were  four  feet  apart.  The  bottom  of  the  car 
was,  according  to  the  evidence,  from  four  to  eight  inches  be- 
low the  cables.  Different  witnesses  made  different  state- 
ments about  this  measurement.  At  the  banks  of  the  river, 
when  the  river  was  at  its  normal  height,  the  car  was  about 
six  feet  above  the  river.  The  method  of  its  operation  was 
to  loosen  it  from  its  fastenings  to  the  shore,  to  allow  it  to  nm 
by  its  own  weight  on  the  naturally  sagging  cables  to  a  point 
midway  between  the  banks,  and  then  to  pull  it  hand  over 
hand  up  the  slightly  inclined  cables  to  the  opposite  bank. 
At  the  middle  of  the  river  the  car  would  still,  in  a  normal 
or  average  state  of  the  water,  be  at  least  three  or  four  feet 
above  it.     A  windlass  arrangement  on  the  north  bank  was 
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attached  to  the  cables  to  tighten  them  when  they  had  loosened 
and  sagged  too  much  through  warm  weather  or  otherwise. 

The  car  has  been  thus  used  for  twelve  or  thirteen  years 
without  serious  accident,  or  mishap,  as  many  as  four  and 
sometimes  more  people  often  passing  over  in  it.  The  proprie- 
tor, Mr.  Laughton,  said  that  700  pounds  had  often  been  car- 
ried on  it  and  was  a  fair  load  for  it.  He  also  said  that  it  was 
a  safe  method  of  crossing  the  river  unless  the  water  was  too 
high,  when  he  regarded  it  as  unsafe.  It  would  appear  that  al- 
though not  primarily  intended  for  the  use  of  the  public,  or 
of  anybody  but  Mr.  Laughton's  family  or  employees,  it  was 
often  used  by  other  people,  people  fishing  in  the  river,  picnic 
visitors  to  the  Springs,  and  the  like ;  locks  on  it  being  some- 
times broken  to  allow  its  use,  and  notices  put  up  forbidding 
its  use  frequently  being  unheeded. 

On  the  15th  day  of  May  the  Truckee  river  had  been  rising 
for  two  or  three  days.  Just  how  great  was  the  rise  it  is  im- 
possible to  tell  from  the  evidence,  but  it  was  evidently  very 
considerable,  although  impressing  different  witnesses  dif- 
ferently. Those  living  near  and  familiar  with  the  river  con- 
sidered the  rise  remarkable,  it  would  seem.  Thus  the  pro- 
prietor of  the  resort,  S.  L.  Laughton,  swore  the  river  was 
"as  high  as  he  ever  saw  it" — "running  wilder  than  he  ever 
saw  it  before  or  since."  lie  said  on  the  following  day  it 
fell  from  six  to  eight  inches.  Again  he  saj^s,  "The  water  was 
low  on  the  day  before  (May  14th)  as  compared  with  the 
water"  on  the  15th.  "The  river  raised  very  rapidly — from 
four  to  six  inches  an  hour."  So  the  undertaker  at  Eeno  says 
the  river  was  running  very  high,  that  it  was  "higher  than  he 
had  ever  seen  it."  Mr.  Walton,  a  witness  residing  at  Reno, 
says,  "The  river  was  very  high,  running  very  fast."  James 
D.  Andrews,  another  resident  of  Reno,  says,  "The  river  w^as 
the  highest  I  ever  saw  it."  On  the  other  hand,  Mr.  Dunlap 
says  that  he  saw  persons  crossing  on  the  car  three  or  four  days 
prior  to  the  accident,  and  to  the  question,  "At  the  time  you 
saw  persons  cross  over  that  river  in  this  car,  which  you  have 
just  referred  to,  what  was  the  difference,  if  any,  between 
the  height  and  volume  of  the  water  in  the  river  and  that  of 
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the  15th  of  May,"  he  answered:  "They  were  practically 
the  same,  possibly  a  little  difiference  one  way  or  the  other." 
On  cross-examination  he  was  asked,  "While  you  were  there 
was  the  water  in  the  stream  always  the  same,  or  was  it  less  in 
the  morning  than  at  night,  or  otherwise,"  and  answered: 
"Well,  it  probably  varies  according  to  the  melting  of  the 


"Q.  Exactly?  A.  Sometimes  a  few  inches  higher  or 
lower. 

Q.  Yes.  A.  I  did  not  observe  that  so  much  prior  to 
the  accident  as  I  did  afterwards. 

Q.  Exactly.  A.  But  I  ascertained  by  marking  the 
stream  that  it  would  raise  and  lower  according  to  the  amount 
of  snow  melting  in  the  mountains.     *     *     * 

Q.  What  was  the  condition  of  the  river  at  this  particular 
point  where  the  cable  crosses  ?  A.  It  was  running  smoothly 
imder  this  car,  and  for  perhaps  150  or  200  yards  below  the 
car  and  probably  a  like  distance  above  the  car. 

Q.     The  water  was  not  rough?     A.     No,  sir. 

Q.  And  turbulent?  A.  It  was  not  at  that  point  that 
the  car  crosses. 

Q^     Was  it  above  or  below  ?     A.     Both  above  and  below. 

Q.  But  at  this  particular  point  you  say  it  was  smooth  ? 
A.  It  was  smooth  there — comparatively  so — as  a  river  can 
be  through  a  mountainous  country." 

Mr.  Walton,  a  witness  for  both  parties,  says :  "The  river 
at  that  time  was  running  very  fast  and  it  was  very  high. 
/  noticed  it,  because  by  throwing  a  stick  into  the  river — the 
dog — /  had  my  dog  with  me — went  out,  and  I  came  near  los- 
ing my  dog  at  the  time  because  if  he  had  got  down  below,  he 
couldn't  have  got  out/' 

We  think  there  is  no  reason  to  doubt  the  good  faith  of 
any  of  these  witnesses.  As  the  event  proved,  the  river  was 
so  high  that  it  was  dangerous  to  cross  it  in  this  car ;  but  the 
fact  that  it  was  unusually  or  dangerously  high  or  running  un- 
usually rapidly  might  well  not  have  been  obvious  to  persons 
imfamiliar  with  its  average  and  normal  flow  and  depth.  It 
seems  to  have  required  a  peculiar  incident  to  call  it  especially 
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to  Mr.  Walton's  notice  even,  although  he  lived  near  it.  This 
consideration  we  deem  of  some  importance  in  the  cause. 

During  the  forenoon  of  May  15th  two  boys,  and  afterwards 
three,  had  crossed  the  river  in  the  car.  Mr.  Walton,  who  saw 
them,  thought  the  car  touched  the  water  in  the  passage,  but 
BO  accident  resulted,  and  it  did  not  strike  him  as  so  danger- 
ous but  that  the  question  of  going  over  himself  with  his  wife 
and  friend  in  the  car  was  mooted,  and  abandoned  for  other 
reasons,  but  apparently  without  consideration  of  its  danger. 
Two  hours  later,  between  one  and  two  o'clock  in  the  after- 
noon, Tinsman  met,  near  the  bank  where  the  car  was  fas- 
tened, a  ]Mrs.  Ede  and  a  young  man  named  Jacobs,  and  a 
young  woman  with  him  named  ilcMillan,  all  of  whom  lived 
in  Reno  and  were  apparently  visiting  the  Springs  on  a  Sun- 
day outing.  What  conversation  occurred  between  them  can- 
not be  known,  but  a  man  named  Morris,  who  was  a  ditch 
tender  in  the  neighborhood  and  happened  to  be  in  the  vicinity, 
saw  them  talking,  and  Tinsman  untied  the  car  and  went  on 
it  with  Mrs.  Ede.  The  youug  man,  Jacobs,  followed,  and, 
after  some  reluctance.  Miss  McMillan.  The  car  ran  down 
towards  the  middle  of  the  river — the  cables  so  sagged  that  in 
the  then  condition  of  the  water  the  car  struck  the  rapidly 
flowing  current  at  some  point  between  the  shores  (60  feet 
from  the  bank,  the  eyewitness  Morris  says  at  one  place  in 
his  testimony,  making  it  less  in  another;  "midway"  of  the 
river,  if  S.  L.  Laughton's  deductions  from  the  position  of 
the  broken  car  after  the  accident  were  correct),  the  car  was 
broken,  the  people  in  it  all  swept  out  in  the  rivc^r,  and  despite 
frantic  efforts  by  themselves  to  stem  the  current  of  the  river, 
and  attempts  to  save  them  made  by  people  who  saw  them 
struggling,  they  were  all  drowned. 

These  facts  were  placed  before  the  jury  in  the  trial  below, 
and  it  was  left  for  them  to  say,  under  the  instructions  given 
to  them  by  the  court,  whether  Tinsman  was  "in  the  exercise 
of  due  diligence  for  his  self-protection"  when  he  lost  his 
life.  They  were  told  that  the  mere  fact  that  he  lost  his  life 
in  a  manner  which  might  have  been  avoided  should  not  in 
itself  be  taken  to  prove  that  he  was  not  in  the  exercise  of  due 
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diligence  for  self-protection,  but  that  ^^the  exercise  of  duo 
diligence  for  self-protection"  meant  such  a  degree  of  care 
for  his  self-protection,  under  the  circumstances  and  in  the 
situation  in  which  he  was  placed,  as  an  ordinarily  prudent 
man  would  exercise  under  like  circumstances  and  in  the  same 
situation.  They  were  also  told  that  the  burden  of  proof  was 
on  the  plaintiff  to  establish  the  proposition  that  the  insured 
Avas  at  the  time  of  his  death  in  the  exercise  of  due  diligence 
for  his  self-protection — a  proposition  of  doubtful  accuracy 
perhaps,  but  which  certainly  did  not  militate  against  the 
rights  of  the  defendant. 

Under  these  instructions  the  jury  returned  a  verdict  for  the 
plaintiff.  As  we  have  before  indicated,  unless  we  are  pre- 
pared to  say  that  the  peremptory  instruction  taking  the  case 
from  the  jury  should  have  been  allowed,  we  see  no  justifica- 
tion in  the  evidence  for  holding  the  verdict  against  its  clear 
preponderance. 

If  it  was  for  the  jury  to  say  whether  the  insured  was  in 
the  exercise  of  due  diligence  for  his  self-protection,  we  see 
nothing  in  an  analysis  of  the  evidence  which  forbade  them 
to  find  that  he  was.  That  he  was  not  invited  by  the  pro- 
prietor to  use  the  trolley  car,  and  that  the  proprietor  did  not 
wish  strangers  to  unfasten  or  to  use  it,  does  not  seem  to  us, 
in  view  of  the  circumstances  of  its  frequent  actual  use,  at  all 
material.  This  is  not  an  action  against  the  proprietor.  The 
question  is  simply  whether  a  man  of  ordinary  prudence 
would  have  necessarily  deemed  it  dangerous  to  use  the  car 
that  afternoon.  With  this  question,  we  cannot  see  that  the 
license  or  prohibition  of  the  proprietor  has  anything  to  do. 

The  clause  in  question,  "In  the  exercise  of  due  diligence 
for  self  protection,"  does  not  materially  differ  from  the 
phrase  which  engaged  the  attention  of  the  Supreme  Judicial 
Court  of  Massachusetts  in  Keene,  Admx.,  v.  New  England 
Mutual  Accident  Association,  161  Mass.,  149.  There  the 
policy  required  the  insured  "to  use  due  diligence  for  personal 
safety  and  protection,"  and,  reversing  a  decision  by  the 
Superior  Court,  which  was  that  under  the  circumstances  of 
that  case  it  could  be  held  as  a  matter  of  law  that  the  condition 
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had  not  been  complied  with,  the  Supreme  Court  of  Massa- 
chusetts  said  the  question  was  for  a  jury,  and  used  these 
words — very  applicable,  we  think,  notwithstanding  the  very 
different  facts  involved,  to  the  case  at  bar:  "The  phrase  is 
very  general  and  certainly  it  does  not  mean  that  the  assured 
must  guarantee  himself  against  accidents ;  nor  do  we  think  it 
means  that  he  shall  not  recover  for  any  accident  to  which 
some  want  of  care  on  his  part  may  have  contributed.  lie  is 
not  required  to  use  all  possible  diligence,  but  only  all  due 
diligence.  Due  diligence  or  care  is  sometimes  said  to  be  the 
ordinary  care  of  prudent  persons.  It  is  not  a  precise  term, 
but  a  relative  one.  In  an  accident  policy  it  would  not  be 
reasonable  to  hold  that  this  clause  requires  of  the  assured  a 
higher  degree  of  diligence  than  prudent  persons  are  accus- 
tomed habitually  to  use.  Under  such  a  construction  few  per- 
sons would  care  to  have  an  accident  policy.  The  due  dili- 
gence required  is  not  inconsistent  with  inadvertence  nor  wdth 
running  such  risks  as  prudent  and  cautious  persons  habitually 
run,  and  upon  the  evidence  the  act  of  the  deceased  was  not 
necessarily  to  be  deemed  a  violation  of  this  provision." 

In  a  case  involving  a  different  provision  in  a  policy,  as 
well  as  a  very  different  state  of  facts,  the  Supreme  Court  of 
Pennsylvania  also  used  language  which  states  a  principle  of 
general  application  to  cases  like  the  present,  which  well  ex- 
I)rcsses  our  views:  "A  clear  distinction  exists  between  a 
voluntary  act  and  a  voluntary  exposure  to  danger.  Hidden 
dangers  may  exist,  yet  an  exposure  thereto,  without  any 
knowledge  of  the  danger,  does  not  constitute  a  voluntary 
exposure  to  it.  *  *  *  The  result  of  the  act  does  not 
necessarily  determine  the  motive  which  prompted  the  action ; 
the  act  may  be  voluntary,  yet  the  exposure  involuntary.  The 
danger  being  unknown,  the  injury  is  accidental."  Burkhard 
V.  Travellers  Insurance  Company,  102  Pa.  St,  262. 

In  the  present  case  the  danger  certainly  existed — the  event 
proved  it — but  that  the  insured  "in  the  exercise  of  due  dili- 
gence for  his  own  protection" — that  is,  acting  as  any  ordi- 
narily prudent  man  would  have  acted  under  the  same 
circumstances  —  would  have  avoided  it,  is  an  entirely  dif- 
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ferent  proposition.  Whether  it  is  true  depends  on  all  the 
circumstances  and  surroundings  and  obvious  conditions  which 
go  to  show  that  he  must,  in  the  exercise  of  ordinary  prudence, 
have  appreciated,  or,  on  the  other  hand,  might  reasonably 
not  have  appreciated,  the  danger.  These  circumstances,  sur- 
roundings and  conditions  being  placed  before  the  jury  by  the 
evidence,  it  was  for  them  to  answer  the  question  involved. 
Xo  better  criterion  for  such  a  determination  than  the  com- 
mon sense  of  the  average  man  can  be  found. 

Among  these  circumstances  and  conditions  placed  before 
the  jury,  and  well  illustrating  the  factors  which  might  prop- 
erly determine  their  verdict,  was  the  alleged  conversation 
between  S.  A.  Laughton,  Tinsman  and  Dunlap,  on  the  morn- 
ing of  the  accident,  in  which  Laughton  says  he  "told  them  it 
was  hardly  safe  for  a  person  to  cross,  the  water  was  so  high." 
Dunlap  positively  denied  that  such  a  remark  was  made.  It 
was  for  the  jury  to  decide  whether  or  not  such  a  remark  was 
made  in  Tinsman's  hearing. 

Appellant  comjdains,  however,  that  two  of  the  instructions 
given  were  erroneous,  and  that  the  refusal  to  give  several 
tendered  by  it  was  unwan*anted.  We  have  carefully  consid- 
ered all  the  instructions  tendered,  and  we  think  that  the  jury 
were  instructed  more  favorably  to  the  defendant  than  was 
entirely  justifiable.  Besides  the  doubtful  accuracy  of  the 
instruction  concerning  the  burden  of  proof,  the  third  in- 
struction given  for  the  plaintiff,  if  taken  by  the  letter,  makes 
a  verdict  for  the  plaintiff  dependent  on  the  belief  of  the 
jury  that  any  other  reasonably  prudent  man  under  the  same 
circumstances  would  have  attempted  to  cross  the  river,  etc, — 
manifestly,  it  seems  to  us,  a  less  precise  statement  of  the  law, 
taking  words  in  their  common  meaning,  than  if  it  had  said 
that  they  must  believe  that  other  reasonably  prudent  men 
might  have  so  attempted  to  cross  the  river,  etc.  It  is  the  use 
of  the  word  "might"  in  the  first  half  of  the  instruction  of 
which  appellant  complains ;  but  this  word  is  used  only  in  the 
clause  which  tells  the  jury  what  they  may  consider,  not  in 
that  which  states  on  what  their  verdict  must  depend.  The 
instruction  might  have  been  better  worded,  but  we  do  not 
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thing  it  erroneous.  It  could  not  but  be  construed  by  the 
more  precise  language  of  instructions  6  and  10,  given  for 
the  defendant,  which  fully  and  accurately  state  the  law ;  and 
it  could  not,  we  think,  have  misled  the  jury. 

There  is  nothing  in  the  other  objections  to  the  rulings  on 
instructions  which  needs  discussion.  The  second  instruction 
given  for  tlie  plaintiff  could  not  have  been  in  reason  under- 
stood by  the  jury,  as  coimsel  contends  it  might  have  been,  to 
refer  to  Tinsman's  struggles  in  the  water. 

The  first  four  of  the  five  refused  instructions  are  plainly 
covered  by  instructions  which  were  given,  and  the  fifth,  as 
it  appears  in  the  record,  plainly  should  not  have  been  given. 
There  was  clearly  some  clerical  error  in  drafting  or  tran- 
scribing it. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Ajfirmed, 


Michael  J.  Cahill  v.  William  H.  Bellenback. 
Gen.  No.  13,62d. 

1.  Instructions — effect  of  assuming  proof  of  fact  in  issue.  It  Is 
not  error  for  a  court  to  assume  by  his  instructions  the  existence  of  a 
fact  which  is  established  by  the  evidence  without  contradiction. 
Nor  is  it  ground  for  reversal  in  such  case  that  the  court  in  its 
instructions  stated  that  the  fact  was  proved. 

2.  Set-off — when  defense  of,  does  not  lie,  A  claim  against  a 
partnership  cannot  be  set  off  against  a  claim  of  an  individual  mem- 
ber thereof  if  at  the  time  of  the  arising  of  the  individual  claim 
the  partnership  had  been  dissolved,  and  this  notwithstanding  the 
fact  that  the  creditor  of  the  partnership  had  no  notice  or  knowl- 
edge of  the  dissolution. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  George  A.  Carpenter,  Judge,* 
presiding.  Heard  in  this  court  at  the  March  term,  1907.  Afllrmed. 
Opinion  filed  March  9,  1908. 

Dickinson,  Morbison  &  Eost,  for  appellant. 

M.  J.  KiESE,  for  appellee. 

]Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 
William  H.  Dellenback,  the  plaintiff  below  and  appellee 
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here,  sued,  before  a  justice  of  the  peace,  Michael  J.  Cahill, 
the  defendant  below  and  appellant  here,  for  legal  services 
performed  by  him  at  the  request  of  Cahill,  from  April  10, 
1890,  to  June,  1902,  and  on  October  21,  1902,  he  obtained 
a  judgment  for  $110.  Cahill  appealed  to  the  Circuit  Court, 
where  the  cause  was  tried  de  novo  before  a  jury,  which  ren- 
dered a  verdict  for  $177.75.  A  motion  for  a  new  trial  and 
a  motion  in  arrest  of  judgment  were  overruled  by  the  court 
and  the  defendant  appealed  to  this  court  and  has  assigned 
numerous  errors  based  on  his  defense  below. 

The  defense  did  not  attack  the  amount  of  the  bill  for 
services  nor  deny  that  the  services  were  rendered  by  Deilen- 
back for  Cahill,  but  consisted  of  an  alleged  set-off,  which  was 
mostly  made  up  of  a  claim  for  printing  a  professional  card 
of  a  firm  consisting  of  the  plaintiff,  Deilenback,  and  John  E. 
Xewcomer,  doing  business  under  the  name  of  Newcomer  and 
Deilenback  for  a  period  from  1893  to  1900,  in  two  papers 
published  by  Cahill,  called  the  Catholic  Pilot  and  the  Home 
Light.  The  claim  also  comprised  some  legal  advertising 
done  for  said  firm  during  that  time. 

It  appeared  in  evidence  and  was  uncontradicted,  that  said 
firm  of  Xewcomer  and  Deilenback  was  formed  by  oral  con- 
tract for  the  practice  of  law,  to  continue  at  will,  in  August, 
1893,  and  that  it  ceased  about  January  1,  1899.  At  that 
date  Xewcomer  became  an  assistant  state's  attorney  of  Cook 
county. 

The  trial  judge  excluded  (according  to  the  language  of  the 
bill  of  exceptions)  all  evidence  of  said  set-offs  prior  to  Jan- 
uary 1,  1899,  to  which  ruling  defendant  excepted.  He  also 
'^rulcd  out  and  excluded  all  evidence  concerning  said  set-offs 
against  said  firm  subsequent  to  said  date,  but  admitted  de- 
fendant's evidence  of  alleged  set-offs  as  against  plaintiff  in- 
dividually doing  business  under  said  firm  name  and  style 
only,  ruled  that  it  made  no  difference  whether  defendant 
actually  had  notice  of  or  knew  the  fact  of  such  alleged  dis- 
solution or  not,  and  afterwards  instructed  the  jury  that  said 
firm  was  dissolved  on  or  about  the  fore  part  of  January, 
A.  D.  1899,  as  appears  el«^ewhere  herein,  to  which  rulings  and 
act«  of  the  court  and  each  of  them  defendant  excepted." 

21 
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The  instruction  referred  to  in  this  recital  is  contained  in 
the  bill  of  exceptions,  and  was  given  of  the  court's  own 
motion.    It  is  as  follows : 

"The  court  instructs  the  jury  that  under  the  evidence  in 
this  case  the  partnership  known  as  Xewcomcr  and  Dellenback 
was  dissolved  January  1,  1899." 

Of  course  were  the  proposition  one  which  the  evidence 
showed  was  in  good  faith  in  dispute  between  the  parties,  it 
would  not  have  been  proper  for  the  court  so  to  instruct  the 
jury ;  but  there  was  no  ground  in  the  evidence  whatever,  so 
far  as  the  bill  of  exceptions  (which  professes  only  to  show 
the  "tendency"  of  the  evidence)  shows,  for  any  contrary  con- 
tention. 

The  bill  of  exceptions  says:  "Plaintiff  testified  tending 
to  prove  that  he  and  John  K.  Xewcomer  formed  an  oral 
partnership  contract  for  the  practice  of  law,  to  continue  at 
will,  commencing  in  August,  A.  D.  1893,  and  ceasing  about 
the  first  of  January,  1899,  and  that  about  this  latter  date 
said  Xewcomer  became  an  assistant  state's  attorney  of  the 
county.     *     *     * 

"Plaintiff  further  testified  tending  to  prove  that  he  used 
the  firm  name  of  Xewcomer  and  Dellenback  after  January  1, 
A.  D.  1899,  in  appearing  for  said  Cahill  in  said  court  of 
record  suit  commenced  thereafter,  entitled  Ryan  v.  Cahill, 
Superior  Court  general  number  204,983,  and  that  said  firm 
name  was  used  at  the  request  of  defendant.     *     *     * 

"Defendant  testified  tending  to  prove  that  he  received  no 
notice  and  had  no  knowledge  of  said  dissolution  prior  to  the 
commencement  of  this  suit.     *     *     * 

"Defendant  further  testified  tending  to  prove  that  said 
firm  name  of  Xewcomer  and  Dellenback  continued  to  appear 
on  the  door  of  tlie  office  which  said  firm  had  occupied  and 
whore  plaintiff  continued  to  do  business,  during  all  of  the 
times  covered  by  the  items  contained  in  said  bill  of  particu- 
lars and  sets-off  and  each  of  them,  and  that  said  Xewcomer 
continued  to  come  there  occasionally  since  said  fore  part  of 
January.  A-  D.  1.^99.  and  aftrnvards.  *  *  *•  Defendant 
liirilior  testifiofl  on  cross-examination  tending  to  prove  tt*ar 
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shortly  after  January  1,  A.  D.  1899,  he  printed  letter  heads 
for  plaintiff  in  this  ease,  containing  the  name  of  plaintiff 
only.     Said  letter  head  was : 

William  H.  Dellenback, 

Attomey-at-Law. 

Office,  etc. 

It  will  be  seen  that  there  was  no  denial  or  ground  for 
denial  by  the  defendant  that  the  partnership  ceased  to  exist 
January  1,  1899,  but  only  that  defendant  knew  of  it.  It 
has  been  repeatedly  held  by  the  Supreme  Court  of  Illinois, 
that  to  assume  in  an  instruction  a  fact  as  proven  which  is 
established  by  the  evidence  without  contradiction,  is  not  error, 
and  although  we  do  not  find  in  the  decisions  of  that  court  the 
statement  made  that  a  direct  instruction  as  to  the  existence 
of  a  fact  is  ever  proper,  the  following  paragraph  from  the 
Encyclopaedia  of  Pleading  and  Practice,  vol.  11,  p.  132,  title 
Instructions,  shows  clearly  and  accurately  the  situation : 

"Where  the  evidence  on  a  point  is  clear  and  conclusive  and 
is  not  contradicted  by  other  evidence,  it  is  never  a  ground 
for  reversal  that  the  court  in  its  charge  assumes  the  existence 
of  such  fact  or  states  that  it  is  proved,  no  matter  what  view 
the  reviewing  court  may  take  of  the  propriety  of  so  doing. 
According  to  some  decisions  such  assumption  is  harmless 
error,  if  improper.  According  to  others,  it  is  proper  for  the 
court  to  do  so." 

The  contention  of  the  defendant  really  is,  not  that  the 
partnership  was  in  existence  after  January  1,  1899,  but  that 
his  rights  ought  not  to  be  affected  by  the  fact  of  its  dissolu- 
tion because,  as  he  says,  he  did  not  know  of  it.  But  this,  the 
trial  judge  ruled,  made  no  difference,  holding  that  the  ques- 
tion as  to  the  right  of  the  plaintiff  to  his  alleged  claim,  and 
of  the  defendant  to  his  alleged  set-offs,  depended  on  the  real 
facts  and  not  on  the  defendant's  knowledge  of  them.  In  this 
he  was  plainly  right,  and  it  followed  that  he  was  right  in 
excluding  as  immaterial  all  evidence  concerning  set-offs  of 
Cahill  against  the  firm  of  Newcomer  and  Dellenback. 
Claims  which  the  defendant  had  against  that  firm  had  abso- 
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lutely  nothing  to  do  with  the  claims  which  Dellenback  indi- 
vidually had  against  Cahill  for  services  performed  individ- 
ually for  him  after  the  partnership  had  ceased,  and  could 
not  be  set  off  against  them.  Hilliard  v.  Walker,  11  111., 
644 ;  Coates  v.  Preston,  105  111.,  470. 

This  the  appellant  argues  is  unjust,  because  the  Limita- 
tion Act  (chapter  83,  section  17,  of  the  Revised  Statutes) 
provides  that  **a  defendant  may  plead  a  set-off  or  counter- 
claim barred  by  the  Statute  of  Limitation  while  held  and 
owned  by  him  to  any  action  the  cause  of  which  was  owned  by 
the  plaintiff  or  person  under  whom  he  claims,  before  such 
set-off  or  counter-claim  was  so  barred,  and  not  otherwise"; 
and  he — relying  on  that  provision  and  the  assumption  (con- 
trary to  the  fact)  which  he  made,  that  Dellenback  was  still  a 
member  of  the  firm  of  Xeweomer  and  Dellenback  after  1898, 
while  he  (Dellenback)  was  furnishing  him  (Cahill)  pro- 
fessional services — allowed  the  claims  accruing  to  him  before 
1890  against  the  firm  of  Xeweomer  and  Dellenback  to  become 
outlawed,  so  that  he  is  without  remedy. 

But  on  the  assumption  that  all  the  matters  of  fact  involved 
in  this  contention  were  true  and  proven,  it  could  make  no 
difference  to  the  rights  of  the  defendant.  If  he  relied  on 
this  provision  of  the  statute  in  neglecting  to  enforce  his 
claims  against  the  firm  of  Xeweomer  and  Dellenback,  he  was 
doing  so  at  his  own  risk  during  all  the  time  of  the  delay,  that 
the  partnership  had  actually  ceased  to  exist. 

The  essential  matter  is  that  Dellenback  actually  is  claiming 
in  his  own  right,  and  the  alleged  set-offs  actually  are  against 
a  firm  of  which  Dellenback  was  once  a  member.  Dellenback 
could  not  be  estopped  from  denying  the  validity  of  that  set-off 
by  any  such  evidence  as  that  Cahill  was  not  notified  of  the 
dissolution,  or  that  the  firm  name  was  not  erased  from  the 
door  of  the  office  where  Dellenback  continued  to  do  business, 
or  that  Xeweomer  came  to  the  office  occasionally. 

There  is  no  reversible  error  in  the  judgment  of  the  Circuit 
Court,  and  it  is  affirmed. 

Affirmed. 
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£.  8.  Hotehkiss  et  al.  v.  The  Yanderpoel  Company. 

Gen.  Ho.  18,68L 

1.  Transcbipt  of  secobd — what  not  part  of,  without  incorporation 
in  hill  of  exceptions.  An  affidavit  is  not  part  of  the  record  proper 
unless  preserved  by  a  bill  of  exceptions. 

2.  Practice — effect  given  to  inartificial  certificate  to  hill  of  excep- 
tions. If  the  certificate  to  a  bill  of  exceptions  is  sufficient  to  indi- 
cate the  purpose  of  its  presentation  and  filing,  its  loose  language  will 
be  ignored. 

3.  Practice — effect  of  omission  in  hill  of  exceptions  with  respect 
to  certificate  that  instructions  shown  were  all  given,  A  bill  of  excep- 
tions is  not  sufficient  to  preserve  for  review  alleged  errors  in  the 
giving  of  instructions  where  It  does  not  show  or  certify  by  whom 
the  instructions  given  were  requested  or  that  they  were  all  the 
instructions  given. 

4.  Appeals  and  errors — construction  of  particular  method  of  per- 
fecting appeal.  Held,  that  an  interpleader  and  a  defendant  in  at- 
tachment did  not  upon  the  record  perfect  a  joint  appeal;  further, 
that  no  appeal  by  the  interpleader  was  perfected  but  that  an  appeal 
by  the  defendant  in  attachment  was  perfected. 

5.  Appeals  and  errors — when  hond  given  upon  appeal  informal. 
Where  several  parties  Join  In  praying  an  appeal  and  it  is  allowed 
on  condition  that  they  execute  a  bond,  the  condition  must  be  lit- 
erally complied  with  or  the  appeal  will  be  defective  as  to  those  who 
did  not  join  therein,  and  such  an  appeal  will  likewise  be  defective 
as  to  those  who  did  Join  therein. 

6.  Instructions — what  essential  to  review.  In  order  to  review 
the  action  of  the  court  in  refusing  instructions,  exceptions  must  be 
preserved  to  the  action  of  the  court  in  that  respect. 

7.  Jurisdiction — what  amounts  to  general  appearance.  Success- 
fully moving  for  a  bill  of  particulars,  participating  in  the  trial  on 
the  assessment  of  damages  and  moving  to  set  aside  a  verdict,  each 
amounts  to  a  general  appearance. 

Attachment.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1907.    Affirmed.    Opinion  filed  March  9,  1908. 


M.  L.  TiiACKABEBRY,  for  appellants. 
Blum  &  Blum,  for  appellee. 
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Me.  Justice  Bkown  delivered  the  opinion  of  the  court. 

In  this  case  the  Vanderpoel  Company  sued  E.  S.  Hotch- 
kiss,  one  of  the  appellants,  in  the  Circuit  Court,  commencing 
the  suit  by  attachment  and  alleging  in  the  aflSdavit  for  the 
attachment  made  by  its  agent  that  Hotchkiss  was  indebted 
to  said  company,  a  corporation,  in  the  sum  of  $670.81,  for 
merchandise  sold  and  delivered  by  said  company  to  Hotchkiss 
and  for  work  done  and  labor  performed  on  certain  machinery 
by  said  company  for  Ilotchkiss,  and  that  affiant  had  good 
grounds  to  believe  and  did  believe  that  said  Hotchkiss  had 
within  two  years  fraudulently  conveyed  or  assigned  his  ef- 
fects, or  a  part  thereof,  so  as  to  hinder  and  delay  his  cred- 
itors, and  had  within  two  years  fraudulently  concealed  or 
disposed  of  his  property  so  as  to  hinder  or  delay  his  cred- 
itors, and  was  about  fraudulently  to  conceal,  assign  or  other- 
wise dispose  of  his  property  or  effects  so  as  to  hinder  or 
delay  his  creditors. 

The  attachment  writ  directed  also  that  the  defendant 
Hotchkiss  and  one  Edward  S.  Barber  be  summoned  to  the 
October  term,  1906,  of  the  Circuit  Court,  the  said  Barber 
being  named  as  garnishee.  The  writ  was  returned  not  found 
as  to  Ilotchkiss,  or  any  property  of  Hotchkiss  on  which  to 
levy,  but  was  served  on  said  Barber  as  garnishee  on  Septem- 
ber 24,  1906. 

There  was  then  existing  imsatisfied  in  the  Superior  Court 
of  Cook  coimty  a  decree  in  chancery  in  favor  of  said  Hotch- 
kiss against  said  Barber  for  $434.40,  entered  September  19, 
1906,  and  October  13,  1906,  the  chancellor  in  the  Superior 
Court  entered  an  order  in  the  said  cause,  reciting  that  the 
defendant  Barber  stated  that  he  had  been  summoned  as  a 
garnishee  in  the  Circuit  Court  and  that  he  was  ready  to  pay 
the  amount  of  the  decree,  and  ordering  him  to  pay  said 
amount  to  the  clerk  of  the  Circuit  Court  on  or  before  Mon- 
day, October  15,  1906,  to  be  held  by  said  clerk  until  the 
Circuit  Court  entered  an  order  to  pay  the  money  to  the  per- 
son entitled  to  the  same. 

The  Circuit  Court  in  the  case  at  bar  entered  an  order 
October  18,  1906,  that  the  clerk  should  receive  the  money 
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and  hold  it  "  in  trust  for  whomever  it  should  be  found  was 
lawfully  entitled  to  it  upon  the  final  determination  of  the 
cause." 

October  29,  1906,  the  Vanderpoel  Company  filed  a  declara- 
tion in  assumpsit  against  E.  S.  Hotchkiss. 

Xovember  14,  1906,  a  notice  and  affidavit  were  filed  by 
M.  L.  Thackaberry  entitled  in  the  cause  "Vanderpoel  Co.  v. 
E.  S.  Hotchkiss."  The  notice  was  directed  to  "Joseph  W. 
W.  Lattimer,  attorney  for  the  plaintiff,"  and  was  served  on 
him  on  November  13,  1906.  It  was  signed  by  M.  L.  Thacka- 
berry, attorney  for  defendant.  It  notified  Lattimer  that  on 
the  succeeding  day  he  should  ask  a  judge  of  the  Circuit  Court 
for  a  rule  on  the  clerk  of  said  court  to  turn  over  to  him 
(Thackaberrv')  the  money  theretofore  deposited  with  said 
clerk  as  per  the  order  of  the  Superior  Court  of  Cook  coimty 
in  the  case  of  Hotchkiss  v.  Barber,  etc.,  and  in  support  of 
said  motion  should  offer  the  affidavits  annexed  and  an  as' 
signment  of  "the  said  decree  or  judgment"  to  him  (Thacka* 
berry).  An  affidavit  attached  was  made  by  Hotchkiss,  and 
was  to  the  effect  that  he  had  on  the  22d  day  of  September, 
1906,  sold  and  assigned  to  Thackaberry  the  judgment  in 
question. 

Another  affidavit  was  by  Thackaberry  to  the  effect  that  he 
was  "the  owner  and  holder  of  the  assignment  of  the  judg- 
ment," and  that  Hotchkiss  had  no  interest  in  it. 

On  November  14th  the  following  order  was  entered  by  the 
Circuit  Court : 

"On  motion  of  M.  L.  Thackaberry  it  is  ordered  that  the 
clerk  of  this  court,  James  J.  Gray,  pay  over  to  M.  L.  Thack- 
abeny  the  sum  of  money  turned  over  and  delivered  to  him, 
said  clerk,  by  order  of  Judge  Gary  in  the  case  of  Hotchkiss  v. 
Barber,  general  number  253204  in  the  Superior  Court  of 
Cook  county." 

November  17,  1906,  in  pursuance  of  notice  theretofore 
given,  the  plaintiff,  the  Vanderpool  Company,  entered  a 
motion  to  set  aside  this  order.  Certain  affidavits  appear  in 
the  record  attached  to  said  notice,  but  there  is  nothing  to 


328  Appf.tj.ate  Coubts  of  Illinois. 

Vol.  139.]  Hotchklsa  v.  Vanderpoel  Co. 

show  that  they  were  ever  brought  to  the  attention  of  the 
court  or  are  a  proper  part  of  the  record.  The  same  may 
be  said  of  an  affidavit  of  Lattimer  to  the  alleged  insolvency 
of  Hotchkiss,  which  appears  in  the  common  law  record, 
without  further  comment  on  it,  as  filed  on  Xovember  22, 
1906. 

There  is  not  in  the  record  even  anything  to  show  that 
this  motion  to  vacate  the  order  of  Xovember  14th  was  ever 
disposed  of,  but  on  December  7,  1906,  M.  L.  Thackaberry 
entered  his  appearance  and  that  of  Hotchkiss  in  the  following 
form: 

"I  hereby  enter  my  appearance  in  the  above  entitled  cause 
for  the  purpose  of  having  the  money  heretofore  deposited 
with  the  clerk  of  said  court  to  the  amount  of  four  hundred 
and  fifty-one  dollars  and  eighty  cents  turned  over  and  deliv- 
ered to  me,  the  undersigned,  as  the  sole  and  only  o^vner  of 
said  sum  by  virtue  of  the  decree  heretofore  entered  in  the 
Superior  Court  of  Cook  county  in  the  case  of  E.  S.  Hotchkiss 
V.  Edward  S.  Barber,  general  number  253204,  and  the  spe- 
cial appearance  of  E.  S.  Hotchkiss  as  to  the  attachment  issue 
only. 

M.  L.  Thackabeery." 

A  notice  is  next  found  in  the  record  of  a  motion  to  be 
made  by  the  plaintiff  for  leave  to  amend  the  affidavit  of 
attachment  and  for  a  rule  on  Thackaberry  to  file  "his  inter- 
pleader." No  order  appears  on  cither  of  these  matters  until 
after  the  following  described  pleadings: 

December  8th  Thackaberry  "comes  and  interpleads  as  by 
statute  *  *  *  provided,"  etc.,  filing  a  verified  state- 
ment that  the  money  in  the  hands  of  the  clerk  belonged  to 
him,  and  praying  "judgment  if  said  money  ought  to  be 
detained  by  virtue  of  said  writ,  etc." 

On  the  same  day  an  amended  affidavit  for  the  attachment 
was  filed  by  the  plaintiff,  executed  by  the  same  agent  as 
before  and  containing  the  same  allegations,  made,  however, 
directly  and  not  on  "belief." 

Also  on  the  same  day  a  verified  plea  was  filed  in  behalf  of 
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E,  S.  Hotchkiss  "by  M,  Lw  Thackaberry,  his  attorney,"  pray- 
ing judgment  of  the  writ  of  attachment  on  the  ground  that 
its  allegations  as  to  the  disposition  of  the  defendant's  prop- 
erty were  not  true. 

December  12,  1906,  the  plaintiff  filed  a  plea  or  answer  to 
the  "interpleader"  of  Thackaberry,  denying  thatThackaberry 
was  the  owner  of  the  money  involved,  and  asserting  that 
Hotchkiss  was  such  owner,  and  also  a  general  demurrer  to 
the  plea  in  abatement  filed  by  Hotchkiss  to  the  writ  of  attach- 
ment. 

On  the  13th  of  December,  1906,  an  order  was  entered  by 
the  Circuit  Court  (a)  allowing  a  substitution  of  attornoys 
for  the  plaintiff,  (b)  allowing  a  restoration  of  the  declaration 
lost  from  the  files,  (c)  sustaining  the  demurrer  to  the  de- 
fendant's plea  of  abatement,  (d)  granting  leave  to  amend 
the  affidavit  "herein"  (presumably  meaning  the  affidavit  for 
attachment)  instanter,  (e)  ordering  on  motion  of  the  defend- 
ant's attorney  the  plaintiff  to  file  a  bill  of  particulars 
"herein"  instanter,  (f)  ordering  on  motion  of  plaintiff's 
attorney  that  "the  default  of  the  defendant  Hotchkiss  be 
taken  and  entered  of  record  for  want  of  a  plea  to  the 
plaintiff's  affidavit  of  merits  filed  in  said  cause"  (.*??V*), 
"Wherefore  the  plaintiffs  ought  to  have  and  recover  of  and 
from  said  defendant  its  damages  sustained  herein  by  reason 
of  the  premises"  {sic),  (g)  reciting  that  "reference  is 
had  to  a  jury  to  assess  the  plaintiff's  damages  as  to  the 
defendant  E.  S.  Hotchkiss  heretofore  defaulted,"  (h)  recit- 
ing that  issues  have  been  joined  as  to  the  interpleading  and 
attachment  proceedings,  (i)  ordering  that  a  jury  come, 
(j)  reciting  that  a  jury  came  and  were  sworn  "well  and 
truly  to  assess  the  plaintiff's  damages  herein  as  to  the  de- 
fendant E.  S.  Hotchkiss,  heretofore  defaulted,  as  well  as  to 
try  the  issues  joined  herein  as  to  the  interpleading  and 
attachment  proceedings,  and  a  true  assessment  and  verdict 
render  according  to  the  evidence,"  and,  (k)  pennitting  the 
jury  to  separate. 

A  bill  of  particulars,  called  in  the  transcript  of  the  record 
"certain  statements,"  was  filed  on  December  13th,  presum- 
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ably  in  compliance  with  the  order  just  recited.  It  purported 
to  show  a  statement  of  account,  with  a  balance  of  $670.81 
between  the  Vanderpoel  Company  and  E.  S.  Hotchkiss,  and 
gave  in  detail  the  items  of  material  and  labor  making  up  the 
credit  entry  of  the  Vanderpoel  Company  in  the  accoimt,  on  a 
billhead  headed,  "The  Vanderpoel  Company  *  *  * 
sold  to  Graham  &  Hotchkiss  Stone  Co."  It  does  not  appear 
in  the  bill  of  exceptions,  but  in  the  common  law  record. 

By  a  bill  of  exceptions  filed  February  14,  1907,  it  ap- 
pears that  the  trial  before  the  jury  continued  for  two  days, 
and  that  the  evidence  adduced  by  each  side  pertained  to  all 
and  each  of  the  issues  involved  in  the  case — ^that  is,  the  ex- 
istence of  indebtedness  from  the  defendant  to  the  plaintiff, 
the  amount  of  that  indebtedness,  the  existence  of  grounds 
for  attachment,  and  the  rights  of  the  interpleader,  Thacka- 
berry,  to  the  money  deposited  with  the  Clerk  of  the  Superior 
Court.  Thus  as  to  the  first  two  of  these  issues.  Otto  Paster, 
the  manager  of  the  plaintiff  company,  was  produced  as  a 
witness  on  behalf  of  the  plaintiff.  He  testified  to  furnish- 
ing goods  to  the  Graham  &  Hotchkiss  Stone  Co.  on  Hotch- 
kiss' order,  and  the  admissions  of  Hotchkiss  as  to  the  amount 
due  from  him  to  the  plaintiff  company.  He  was  cross-exam- 
ined by  Mr.  Thackaberry  as  to  these  and  as  to  alleged  de- 
fects in  the  machinery  furnished.  He  was  also  cross-exam- 
ined by  Thackaberry  as  to  why  the  detailed  statement  was 
made  out  as  though  the  machinery  had  been  sold  to  the  Gra- 
ham &  Hotchkiss  Company,  and  as  to  Graham's  relations 
with  Hotchkiss. 

It  appears  by  the  bill  of  exceptions  that  after  the  close 
of  all  the  evidence,  "the  interpleader"  (Thackaberry)  "moved 
the  court  to  instruct  the  jury  to  find  the  issues  for  the  de- 
fendant and  interpleader,"  but  neither  the  instruction  itself 
nor  any  action  on  it  appears. 

The  original  bill  of  exceptions  recites  also  that  "the  inter- 
pleader requested  the  court  to  give  the  following  instruction," 
and  then  gives  nineteen  instructions,  which  are  marked 
"given."     Then  follows  one  in  these  words,  marked:  ("De- 
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fendant;  On  question  of  indebtedness  being  in  default,  re- 
fused)." 

"The  court  instructs  the  jury  that  it  is  incumbent  upon 
the  plaintiff  to  prove  his  case  by  a  preponderance  or  greater 
weight  of  the  testimony,  and  unless  the  jury  believe  from 
the  evidence  that  the  plaintiff  has  so  proved  all  material  alle- 
gations of  his  declaration,  they  must  find  the  issues  for  the 
defendant" 

Then  there  are  three  others  marked  "refused." 

There  is  no  certificate  that  all  the  instructions  given  are 
produced  in  the  bill  of  exceptions,  nor  any  statement  further 
than  that  given  above  at  whose  instance  they  were  given. 

The  jury  on  December  15,  1906,  as  the  common  law  record 
shows,  returned  three  verdicts ;  one  finding  "the  issues  as  to 
the  attachment  for  the  plaintiff  Vanderpoel  Company" ;  one 
finding  "the  issues  as  to  the  interpleader  for  the  plaintiff" ; 
and  one,  "We,  the  jury,  find  the  issues  for  the  plaintiff  and 
assess  the  plaintiff's  damages  at  the  sum  of  six  hundred  and 
seventy  and  81-100  dollars." 

As  the  common  law  record  also  shows  (the  bill  of  ex- 
ceptions in  the  transcript  originally  filed  herein  being  sibnt 
on  the  matter),  "The  cause  coming  on  January  5,  1907, 
to  be  heard  upon  the  motion  for  a  new  trial  heretofore  filed 
herein  by  M.  L.  Thackaberry,  interpleader,  as  to  the  inter- 
plea  and  attachment  issues  and  upon  the  motion  of  defend- 
ant to  set  aside  the  verdict  against  him,"  the  said  motions 
were  denied,  and  it  was  "further  ordered  and  adjudged  that 
the  attachment  herein  be  and  the  same  is  hereby  sustained 
and  that  the  plaintiff  have  and  recover  from  the  defendant 
E.  S.  Hotchkiss  the  sum  of  $670.81  as  found  by  the  verdict 
herein  in  favor  of  plaintiff  and  its  costs,  and  that  general 
and  special  execution  issue."  And  it  was  "further  ordered 
and  adjudged  by  the  court,  that  the  plaintiff  have  and  recover 
the  money  involved  in  the  interplea  herein,  and  that  the 
said  money  held  by  the  clerk  of  this  court  be  paid  to  the 
plaintiff  or  its  attorneys,  Messrs.  Blum  &  Blum,  and  there- 
upon rendered  (sic)  on  said  judgment,  and  that  the  plain- 
tiff recover  from  the  said  interpleader  M.  L.  Thackaberry 
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its  costs  on  such  interplea  as  by  law  provided,  and  that  the 
clerk  tax  such  costs  and  execution  issue."  The  order  as 
it  appears  in  the  common  law  record  then  thus  concludes: 

"Exception  by  defendant  and  interpleader  and  same  are 
overruled  by  court.  Motion  in  arrest  of  judgment  by  de- 
fendant and  interpleader,  which  motion  is  denied  and  to 
which  ruling  defendant  and  interpleader  except.  Appeal 
prayed  by  defendant  and  interpleader  to  Appellate  Court 
and  allowed  upon  filing  an  appeal  bond  in  the  sum  of  one 
thousand  dollars  to  be  approved  by  court  within  twenty  days 
and  bill  of  exceptions  to  be  presented  within  forty  days." 

We  have  been  thus  detailed  and  literal  in  the  statement 
of  this  somewhat  remarkable  record,  in  view  of  the  questions 
on  it  which  we  are  called  on  by  the  motions  and  arguments 
of  counsel  in  this  court  to  decide. 

On  January  5,  1907,  an  appeal  bond  was  filed  in  the 
Circuit  Court  for  $1,000,  which  was  executed  by  E.  S. 
Hotchkiss  and  ililton  L.  Thackaberry  and  The  Title  Guar- 
anty and  Surety  Company.  Xo  description  or  distinction 
of  the  capacity  in  which  they  executed  the  bond  is  shown 
either  in  the  body  of  the  same  or  in  connection  with  the 
signatures.     The  condition  of  the  bond,  however,  is: 

"That  whereas  the  said  Vanderpocl  Company  did  on  the 
5th  day  of  January,  A.  D.  1907,  in  the  Circuit  Court  of 
Cook  county,"  etc.,  "recover  a  judgment  against  the  above 
bounden  E.  S.  Hotchkiss  for  the  sum  of  six  hundred  seventy 
dollars  and  eighty-one  cents,  besides  costs  of  suit ;  from  which 
judgment  of  the  said  Circuit  Court  of  Cook  county  the  said 
E.  S.  Hotchkiss  has  prayed  for  and  obtained  an  appeal  to  the 
Appellate  Court  within  and  for  the  First  District  in  said 
State ;  !N^ow,  therefore,  if  the  said  E.  S.  Hotchkiss  shall  duly 
prosecute  his  said  appeal  with  effect,  and  moreover  pay  the 
amount  of  the  judgment,  costs,  interests  and  damages  ren- 
dered and  to  be  rendered  against  him  in  case  the  said  judg- 
ment shall  be  affirmed  in  said  Appellate  Court,  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue." 
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The  transcript  of  the  record  was  filed  in  this  court  March 
6,  1907,  and  on  it  an  assignment  of  errors  signed  **M.  L. 
Thackaberry,  att'y  for  appellant,"  which  errors  so  assigned, 
however,  were  alleged  to  be  not  only  rulings  against  the 
defendant  in  entering  a  default  and  judgments  on  the  attach- 
ment and  assumpsit  issues  against  him,  but  errors  committed 
against  the  ^^interpleader"  in  not  granting  his  motions,  ex- 
cluding evidence  offered  by  him,  and  entering  judgment 
against  him. 

An  abstract  of  the  record  and  a  bric^f  and  argument  were 
filed  by  Mr.  Thackaberry  in  this  court  on  April  19,  1907, 
and  May  11,  1907,  respectively.  Both  the  abstract  and 
brief  and  argument  are  entitled  E.  S.  Hotchkiss  et  al., 
appellants,  v.  The  Vanderpoel  Company,  and  the  brief  and 
argument  treat  the  appeal  as  the  complaint  of  both  Hotch- 
kiss as  defendant  and  Thackaberry  as  interpleader  against 
the  judgment,  and  concludes : 

''The  judgment  as  to  the  interpleader  as  entered  is  con- 
trary to  all  law  and  evidence,  and  as  to  the  defendant  in  the 
assumpsit  suit  it  is  void  because  of  lack  of  jurisdiction,  and 
as  to  the  attachment  issue  it  is  contrary  to  the  law  and  the 
evidence.  Hence  we  respectfully  submit  that  said  cause  and 
each  and  every  part  thereof  should  be  reversed. 

Respectfully  submitted, 

M.  L.  Thackaberry, 
Attorney  for  Defendant  and  for  the  Interpleader.'' 

On  May  15,  1907,  appellee  by  its  counsel  filed  in  this 
court  a  motion  to  strike  the  bill  of  exceptions  from  the 
transcript  of  the  record  and  to  dismiss  the  appeal  on  the 
grounds,  first,  that  the  appeal  was  prayed  by  and  allowed 
to  the  defendant  and  interpleader  upon  filing  an  appeal  bond, 
etc.,  whereas  the  appeal  bond  "is  only  sipried  by  Hotchkiss 
as  principal  and  merely  relates  to  the  judgment  against  the 
defendant  Hotchkiss,  and  does  not  recite  the  judgment 
against  the  interpleader  nor  attempt  to  appeal  therefrom; 
second,  that  the  bill  of  exceptions  shows  no  motion  for  a 
new  trial,   nor  any  exceptions  to  the  overruling  of  such 
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motion ;  third,  that  the  bill  of  exceptions  shows  no  exception 
taken  to  the  giving  or  refusal  of  any  instruction,  and  fourth, 
that  the  certificate  of  the  judge  to  the  bill  of  exceptions  does 
not  purport  to  make  said  bill  of  exceptions  a  part  of  the 
record,  but  only  a  part  of  the  bill  of  exceptions. 

Counter-suggestions  to  this  motion  were  filed  by  Mr. 
Thackaberry  signing  himself  as  attorney  for  appellants,  and 
the  motion  was  reserved  for  disposition  until  the  hearing  of 
the  cause. 

Appellee's  brief  and  argument  were  filed  in  this  court 
June  5,  1907.  While  the  cause  was  here  pending  on  October 
23,  1907,  an  order  nunc  pro  tunc  as  of  January  5,  1907,  was 
entered  by  the  Circuit  Court  entitled  as  in  the  cause,  "The 
Vanderpoel  Company  v.  E.  S.  Ilotchkiss."  It  contained  a 
recitation  that  it  was  entered  "on  motion'  of  M.  L.  Thacka- 
berry, attorney  for  E.  S.  Ilotchkiss,  the  defendant  in  the 
attachment  issue  and  for  and  on  behalf  of  the  interpleader 
as  per  the  interplea  filed  herein" ;  and  it  ordered  that  "the 
defendant  and  interpleader"  might  "have  leave  to  file  an 
amendment  to  their  bill  of  exceptions  heretofore  filed." 

The  amendment  is  said  to  conform  to  the  actual  facts  as 
shown  by  the  minutes  made  by  the  court  on  January  5,  1907, 
etc.,  and  consists  of  an  insertion,  before  the  instructions 
marked  given,  of  this  clause: 

"Thereupon  the  court  gave  to  the  jury  the  following  in- 
structions, but  the  court  cannot  now  say  on  whose  behalf 
they  were  given." 

And  the  insertion,  after  the  instructions  marked  given, 
of  these  words: 

"To  the  giving  of  each  and  all  which  instiTictions  the 
defendant  and  interpleader  then  and  there  excepted." 

And  the  insertion  after  the  instructions  marked  "Refused'^ 
and  before  the  conclusion  of  the  bill  of  exceptions,  of  a 
recital  of  the  rendition  of  verdicts  against  the  defendant  on 
the  attachment  issue  and  against  the  interpleader  on  his 
plea  of  interpleader ;  a  motion  of  defendant  and  interpleader 
to  set  aside  the  verdicts  so  rendered,  and  also  a  motion  of 
the   defendant  to  set   aside  the  verdict   assessing  damages 
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against  him,  and  to  grant  a  new  trial  on  behalf  of  the  de- 
fendant and  interpleader ;  a  denial  of  each  of  said  motions ; 
the  judgment  on  the  verdict  against  the  defendant  as  to  the 
attachment  issue;  the  judgment  also  against  the  defendant 
on  the  assumpsit  issue,  and  the  judgment  against  the  inter- 
pleader for  costs,  and  of  the  exceptions  of  the  defendant 
and  interpleader  to  said  rulings,  orders  and  judgments;  also 
of  a  motion  by  the  defendant  and  interpleader  respectively 
in  arrest  of  judgment,  the  denial  of  the  same,  and  exceptions 
thereto. 

On  the  entry  of  said  nunc  pro  tunc  order  in  the  Circuit 
Court  allowing  this  amendment,  Mr.  Thackaberry  as  "attor- 
ney for  the  appellants,"  suggested  a  diminution  of  record 
in  this  court  and  moved  for  leave  to  supply  same  by  filing 
in  this  court  the  amendment  to  the  bill  of  exceptions  above 
described.  This  motion  was  allowed,  and  the  amendment 
filed  as  a  supplementary  record. 

The  concluding  clause  of  the  bill  of  exceptions,  on  which 
the  fourth  reason  of  appellee's  motion  to  strike  the  same  from 
the  transcript  is  based,  is : 

"Forasmuch,  therefore,  as  the  matters  and  things  herein- 
above set  forth  do  not  fully  appear  of  record  in  this  court, 
the  defendant  and  interpleader  presents  this,  their  bill  of 
exceptions,  and  prays  that  the  judge  before  whom  said  cause 
was  tried  may  sign  and  seal  the  same  and  make  it  a. part 
hereof,  which  is  done  accordingly  this  14th  day  of  February, 
A.  D.  1907." 

We  think  the  careless  language  of  this  certificate  may 
be  overlooked.  The  purpose  is  plain  enough  to  make  the 
bill  of  exceptions  a  part  of  the  record,  and  we  think  that 
was  the  effect  of  the  certificate.  We  are  not  so  bound  by 
technicalities  as  to  be  obliged  to  hold  a  point  like  the  appel- 
lee's on  this  bill  of  exceptions  well  taken. 

Xor  since  the  filing  of  the  supplementary  record  can  it 
be  said  that  the  second  and  third  reasons  given  by  the 
appellee  for  his  suggested  striking  of  the  bill  of  exceptions 
from  the  transcript  have  a  proper  basis. 

There  are  now  shown  a  motion  for  a  new  trial  and  ex- 
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ceptions  by  the  defendant  and  interpleader  to  the  giving  of 
all  the  instructions,  although  these  exceptions  are  rendered, 
in  our  opinion,  of  small  importance  by  the  fact  that  there 
is  no  certificate  or  showing  made  that  the  instructions  recited 
in  the  bill  of  exceptions  were  all  the  instructions  given  or 
that  they  were  not  given  at  the  instance  and  request  of  the 
defendant  and  interpleader  themselves. 

However,  we  do  not  think  this  nor  the  first  reason  set 
forth  in  the  motion  of  the  appellee  to  strike  the  bill  of  ex- 
ceptions from  the  transcript  of  the  record  furnish  sufficient 
reason  for  so  doing,  and  this  motion,  which  was  reserved  for 
the  hearing,  is  now  denied.  But  we  are  obliged,  by  the 
point  made  on  the  record  and  presented  to  us  by  the  first 
ground  alleged  for  this  motion,  and  again  pressed  on  us 
by  the  argument  of  the  appellee,  to  consider  and  determine 
what,  if  any,  appeal  is  properly  before  us.  If  the  order 
of  the  Circuit  Court  on  January  5,  1907,  is  considered  as 
including  at  least  two  different  and  distinct  judgments — 
one  against  the  defendant  in  the  assumpsit  suit  sustaining 
the  attachment  and  giving  judgment  for  $670.81,  and  another 
in  favor  of  the  plaintiff  as  against  the  interpleader — ^then 
it  is  apparent  that  the  appeal  was  not  perfected  according 
to  any  reasonable  construction  of  the  order  allowing  it  so 
far  as  the  interpleader  and  the  judgment  against  him  is 
concerned. 

Surely  when  an  appeal  is  "prayed  by  defendant  and  inter- 
pleader to  Appellate  Court  and  allowed  upon  filing  an  appeal 
bond  in  the  sum  of  one  thousand  dollars,"  etc.,  it  must  mean 
that  the  condition  of  the  appeal  bond,  so  far  as  the  inter- 
pleader is  concerned,  should  be  that  the  interpleader  should 
prosecute  his  appeal  with  effect,  etc.  But  in  the  bond  filed 
which  appears  here,  there  is  no  such  condition.  The  bond 
is  indeed  signed  by  Thackaberry,  although  in  such  a  way 
as  that  he  may  be  taken  to  have  signed  it  as  a  surety.  But 
the  condition,  which  has  been  hereinbefore  quoted,  partic- 
ularly limits  the  effect  of  the  bond  to  the  judgment  in  the 
assumpsit  suit  against  Hotchkiss  for  $670.81  and  costs  of 
suit.     As  we  think  the  order  did  include  two  distinct  judg- 
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ments,  we  are  forced  to  the  conclusion  that  no  appeal  bond 
was  filed  by  the  interpleader  as  to  the  judgment  against  him, 
and  that  no  appeal  by  Mr.  Thackaberry  is  before  this  court, 
that  no  appeal  has  been  perfected  in  the  Circuit  Court  from 
the  judgment  against  him,  and  that  we  should  neither  affirm 
nor  reverse  such  judgment  against  him,  nor  attempt  to  dis- 
miss an  appeal  which  is  not  here.  The  judgment  in  the 
Circuit  Court,  so  far  as  he  is  concerned,  for  aught  that 
appears  to  us,  is  in  full  force  and  eflFect. 

However,  if  the  merits  of  his  case  were  before  us,  we 
could  not  have  held  erroneous  those  rulings  which  he  attacks 
in  his  argument.  He  complains  that  he  was  not  given  the 
opening  and  closing  argument  in  the  court  below.  Nothing 
appears  in  the  record  to  show  whether  he  did  have  them 
or  not,  or  whether  he  asked  for  them  or  not.  The  letters 
from  Dr.  Wilson,  which  were  excluded,  were  plainly  incom- 
petent. They  were  communications  from  a  third  party,  not 
before  the  court,  to  Thackaberry,  and  self-serving. 

Of  the  instructions  if  they  had  been  erroneous,  which  we 
cannot  see  they  were,  the  interpleader  is  not  in  a  position 
to  complain,  because  so  far  as  anything  is  shown  by  the  bill 
of  exceptions  as  to  their  source,  the  implication  would  be 
that  all  those  given  were  requested  by  him.  If  that  is  not 
the  implication,  it  is  at  least  left  impossible  to  say  from 
the  certificate  that  they  were  not  so  given. 

As  to  the  instructions  marked  ^^Refused,"  there  is  not, 
even  in  the  amended  bill  of  exceptions,  any  note  of  who 
requested  them  or  any  note  of  any  exception  to  the  refusal 
to  give  them. 

As  to  the  order  of  November  14,  1906,  ordering  the  clerk 
of  the  Circuit  Court  to  pay  certain  money  to  Thackaberry  and 
certain  motions  to  vacate  that  order,  it  is  plain  we  should 
have  had  in  no  event  anything  to  do  with  them  in  this  appeal. 
We  do  not  even  know  from  the  record  whether  the  order  was 
ever  executed  or  what  became  of  the  motion  to  vacate  it. 

If  the  judgment  in  the  matter  of  the  interplea  and  of 
the  assumpsit  suit  in  the  singularly  inartificially  drafted 
order  of  January  5,  1907,  should  be  considered  a  unit  and 
22 
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the  appeal  a  joint  one  from  it  by  Thaekaberry  and  Hotchkiss, 
then  the  wh<5le  appeal  would  have  to  be  dismissed  for  want  of 
a  sufficient  appeal  bond.  Robeson  v.  Lagow,  73  111.  App., 
665 ;  Western  Plaster  Works  v.  Lonergan,  85  IlL  App.,  530 ; 
and  Tedrick  v.  Wells,  152  111.,  214,  are  authority,  not  for  the 
proposition,  as  incorrectly  quoted  from  them  by  appellee 
in  its  suggestions  on  the  motion  to  dismiss  the  appeal,  "that 
where  several  parties  join  in  praying  an  appeal  and  it  is 
allowed  on  condition  that  they  execute  a  bond,  the  condition 
must  be  literally  complied  with  or  the  appeal  will  be  de- 
fective as  to  those  who  do  not  join  in  it,  and  the  appeal 
must  be  dismissed" — ^but  for  the  more  important  and  less 
self-evident  proposition  that  the  appeal  will  be  defective  as 
to  those  even  who  do  join  in  it,  and  must  therefore  be 
dismissed. 

But  in  this  case  regarding,  as  we  do,  the  judgment  against 
the  interpleader  and  the  judgment  against  the  defendant  as 
distinct,  and  giving  the  benefit  of  a  very  doubtful  con- 
struction to  the  defendant  and  treating  the  appeals  as  prayed 
as  distinct,  we  have  considered  the  objections  of  the  defend- 
ant Ilotchkiss  to  the  judgment  against  him  on  their  merits. 

We  cannot  see  that  the  court  failed  in  jurisdiction  in  the 
assumpsit  suit.  If  nothing  else  in  the  proceedings  were 
sufficient  to  confer  that  jurisdiction,  we  think  the  successful 
motion  of  his  attorney  for  a  bill  of  particulars  of  the  claim 
against  him  before  trial  was  a  general  appearance.  The 
defendant  then,  although  not  pleading  to  the  declaration, 
took  part  in  the  trial  on  the  question  of  the  assessment  of 
damages  and  cross-examined  the  manager  on  the  primary 
merits  of  the  case.  Moreover,  he  made  a  motion  to  set  aside 
the  verdict  against  him  on  the  assumpsit  issue.  Each  of  these 
three  things  amounted  to  a  general  appearance.  Baldwin 
V.  McClelland,  152  111.,  43-53;  Kicholes  v.  People,  165  111., 
602 ;  Abbott  v.  Semple,  25  111.,  107. 

Nor  do  we  see  any  reason  why  we  should  interfere  with 
the  verdict  or  judgment  on  grounds  of  any  .rulings  on  the 
evidence  or  instructions,   or  because  it  was  against  them 
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either  as  to  sustaining  the  attachment  or  finding  and  assess- 
ing  damages. 

The  judgment,  therefore,  in  favor  of  the  appellee  against 
the  appellant  E.  S.  Hotchkiss  sustaining  the  attachment  and 
for  $670.81  damages,  with  costs,  is  affirmed.  No  order  is 
made  as  to  the  interplea  of  M.  L.  Thackaberry  or  the  judg- 
ment thereon — no  appeal  of  Thackaberry  being  held  to  be 
before  us. 

Affirmed. 


William  Strook  et  al.  t.  Stillman  B.  Jamleson. 
Gen.  Ko.  18,eS9. 

1.  Appeals  and  ebbobs — when  master  in  chancery  becomes  party. 
If  after  a  cause  has  been  dismissed  a  master  in  chancery,  upon  his 
own  petition,  obtains  an  order  requiring  the  payment  to  him  of  cer- 
tain fees  earned  in  the  proceeding,  he  becomes  a  party  to  the  cause 
to  the  extent  of  such  order,  and  an  appeal  lies  therefrom  and  is 
properly  entitled  with  the  master  named  as  appellee. 

2.  Masteb  in  chancery — when  order  of  dismissal  does  not  affect 
fees  of.  An  order  of  dismissal  "without  costs"  does  not  affect  the 
master's  rights  to  his  fees,  even  though  such  order  Is  consented  to 
by  the  defendants. 

3.  Jurisdiction — when  order  of  dismissal  cannot  "be  set  aside. 
An  order  of  dismissal  cannot  be  set  aside  after  the  lapse  of  the  term 
where  no  misrepresentations  were  made  or  deception  practiced 
which  resulted  in  the  entry  of  the  order. 

Chancery  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1907.  Reversed.  Opinion  filed  March 
9,  1908. 

John  C.  Tkainor,  for  appellants. 
Stillman  B.  Jamieson,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

This  appeal  presents  a  peculiar  situation.  The  appellee 
has  not  argued  the  matter  on  the  merits,  hut  insists  that  he 
is  improperly  made   the   appellee — that  he  was  connected 
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with  the  matter  involved  in  the  contention  here  simply  as 
an  officer  of  the  Circuit  Court  (master  in  chancery).  His  ar- 
gument, as  shown  by  brief  suggestions  in  support  of  his 
motion  to  dismiss  the  appeal,  is  that  the  record,  abstract  and 
brief  filed  by  appellants  show  that  the  appeal  is  based  on 
an  order  entered  in  the  case  of  Knute  O.  Knndson  v,  William 
Strook,  Minnie  Strook  and  Oscar  R.  Hillstrom,  general  num- 
ber 258,005,  and  that  the  parties  filing  the  record  in  this 
court  were  defendants  in  said  cause ;  that  the  complainant  in 
that  cause,  Knute  O.  Knudson,  is  not  made  a  party  to  this 
appeal  and  is  not  mentioned  in  the  appeal  bond,  but  in  lieu 
thereof  he — Stillman  B.  Jamieson — the  master  in  chancery 
who  heard  the  case  on  reference  from  the  Circuit  Court,  is 
personally  named  as  appellee,  and  the  bond  runs  in  his  favor. 
Therefore,  he  says,  as  officers  of  the  court  performing  ser- 
vices in  suits  before  them  do  not  acquire  any  interest  in  the 
suits  and  are  not  parties  to  them,  it  follows  that  the  present 
appeal  was  improvidently  allowed,  and  cannot  be  maintained. 
To  sustain  this  proposition  he  cites  Gagnon  v.  Burton,  107 
111.  App.,  506,  and  Symms  v.  Jamieson,  115  111.  App.,  165, 
and  asks  that  the  appeal  be  dismissed.  His  motion  to  this 
effect  was  reserved  until  the  hearing  of  this  cause. 

To  decide  whether  the  argument  of  Mr.  Jamieson  is  valid 
as  applied  to  the  present  case,  and  whether  these  cited  cases 
are  controlling,  it  is  necessary  to  consider  the  facts  attending 
the  making  by  the  Circuit  Court  of  the  order  complained  of 
and  appealed  from. 

Without  stating  particularly  and  in  detail  the  way  in 
which  the  facts  appear  from  the  record,  it  is  sufficient  to 
say  that  K.  O.  Knudson,  some  time  before  January  25,  1905, 
had  brought  a  suit  in  chancery  in  the  Circuit  Court  of  Cook 
county  to  enforce  a  mechanic's  lien  against  certain  property 
in  the  city  of  Chicago,  making  defendants  William  Strook 
and  Minnie  Strook,  his  wife,  and  Oscar  R.  Hillstrom,  Strook 
being  the  alleged  contractor  and  owner  of  the  title  to  said 
property,  subject  to  a  trust  deed  on  the  same  running  to  said 
Hillstrom,  who  had  no  further  interest  in  the  property  than 
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as  such  trustee.  On  January  25,  1905,  the  cause  had  been 
referred  to  Stillman  B.  Jamieson,  master  in  chancery  of 
the  Circuit  Court,  to  take  testimony  and  report  it  to  the 
court,  with  his  conclusions  of  law  and  fact.  Mr.  Jamieson 
heard  and  certified  1,257  folios  of  testimony,  and  then  per- 
formed much  other  service  in  the  cause,  in  the  examination 
and  consideration  of  the  questions  involved.  His  fees  al- 
lowed by  law  for  the  taking  and  certifying  of  the  testimony 
amounted  to  $188.55,  and  on  January  26,  1906,  he  asked 
the  court  in  a  certificate  of  charges  filed  in  the  cause  to  allow 
him  $100  for  the  other  services.  On  April  7,  1906,  Judge 
Walker,  in  the  Circuit  Court,  by  order  fixed  the  compensa- 
tion of  the  master  at  $100,  in  addition  to  the  sum  of  $188.55 
for  taking  and  certifying  the  testimony,  in  all,  $288.55, 
which  amount  has  never  been  paid.  The  master  filed  a  re- 
port in  favor  of  the  complainant  Knudson,  recommending  a 
decree  in  his  favor  for  $602. 

In  November,  1906,  through  their  respective  solicitors, 
Knudson  and  William  Strook  agreed  to  settle  the  litigation, 
no  decree  having  been  entered  therein.  Strook  agreed  to 
pay  and  Knudson  to  receive  $200  in  settlement  of  Knudson's 
claim.  The  agreement  was  reduced  to  writing  and  Knudson, 
in  consideration  of  receiving  the  $200  from  Strook,  ac- 
knowledged satisfaction  of  all  claims  and  demands  he  had 
against  the  Strooks  or  Hillstrom,  and  agreed  that  he  would 
dismiss  the  pending  suit  "  at  his  own  costs,  that  is  at  com- 
plainant's costs,"  and  "  that  no  costs  or  charges  should  be 
made  or  claimed  by  him,  said  complainant,  by  reason  of  any 
proceedings  in  said  suit,  or  growing  out  of  the  same,  against 
the  said  party  of  the  second  part,  or  the  said  defendants, 
Minnie  Strook  and  Oscar  E.  Hillstrom.'^ 

In  accordance  with  this  agreement  the  solicitors  for  Knud- 
son and  for  Strook  respectively,  personally,  or  by  their  au- 
thorized representatives,  met  at  the  court  room  of  Judge 
Windes,  then  hearing  the  chancery  docket  of  the  Circuit 
Court,  on  November  15,  1906,  and  drafted  and  approved  the 
following  order: 
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"^nudson    1  Chancery   Circuit    Court    of   Cook   County 

vs.  \  258005  Term,  190. . 

Strook  et  alj  Xo.  12220 

On  motion  of  solicitor  for  complainant,  it  is  ordered  that 
above  cause  be  dismissed  without  costs. 

Enter  15  day  of  November,  1906. 
O.  K.     F.  H.  Novak, 

Solr.  for  compl't. 
John  C.  Trainor, 
Solr.  for  Dfts." 

This  O.  K'd  order  being  handed  to  the  judge  was  by  him 
signed  and  given  to  the  clerk  and  accordingly  entered,  and 
thereupon  the  $200  was  paid  by  Strook's  solicitor  to  Knud- 
son's.  This  order  was  entered  at  the  October  term  of  the 
court,  1906  (November  15,  1906).  At  the  next  term,  the 
November  term  thereof  (November  26,  1906),  Stillman  B. 
Jamieson  presented  a  petition  to  the  court  entitled  as  in 


K.  O.  Knudson 

vs. 

William  Strook  et  al. 


Gen.  No.  258003, 
Term  No.  12220, 


in  which  he  set  up  that  he  was  a  master  in  chancery  of  the 
Circuit  Court;  that  the  cause  of  Knudson  v.  Strook  was 
referred  to  him  for  hearing ;  that  there  had  been  many  hear- 
ings participated  in  by  complainant  and  the  three  defendants, 
all  duly  represented  by  counsel;  that  a  master's  report  had 
been  made  and  filed;  that  Judge  Walker,  as  chancellor  of 
the  Circuit  Court,  had  entered  an  order  fixing  the  amount  of 
said  master's  fees  for  his  services  and  ordering  the  same  taxed 
as  costs,  and  that  no  part  of  said  costs  had  been  paid;  that 
the  proceeding  was  a  bill  to  enforce  a  mechanic's  lien  now 
standing  against  the  property  owned  by  certain  of  the  de- 
fendants ;  "  that  the  record  discloses  that  no  legal  tender 
was  ever  made  by  the  defendant  of  the  amount  due  the  com- 
plainant" ;  that  therefore  "in  the  event  that  it  should  be  de- 
creed that  the  defendants  were  liable  for  any  portion  of  the 
indebtedness,  it  would  follow  as  a  natural  consequence  that 
they  were  liable  for  all  of  the  costs,  including  the  master's 
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fees,  "which  would  be  a  lien  against  the  property  involved  " ; 
that  the  petitioner  was  informed  and  believed  that  the  de- 
fendants had  paid  a  large  sum  of  money  to  complainant,  and 
had  satisfied  his  claim,  and  had  also  paid  the  complainant^s 
solicitor's  fees,  and  all  other  costs  except  the  master's  fees; 
that  on  or  about  November  15,  1906,  the  defendants  and 
John  C.  Trainor  conspired  together  with  the  complainant  and 
one  F.  H.  JS'ovak  for  the  purpose  of  avoiding  their  liability 
for  payment  of  the  master's  fees  herein,  and  for  the  purpose 
of  defrauding  the  said  master  out  of  the  fees  earned  and 
awarded  to  him;  that  pursuant  to  said  conspiracy,  said 
parties,  or  some  of  them,  went  to  the  attorney  who  tried  the 
cause  for  the  complainant,  and  representing  that  they  had 
paid  the  complainant  and  had  also  paid,  or  would  pay,  all 
costs,  including  the  master's  fees,  and  paying  his  fees  as 
solicitor  for  the  complainant,  procured  him  to  sign  a  stipu- 
lation withdrawing  from  the  cause  and  consenting  to  the 
substitution  of  F.  H.  Xovak  as  solicitor  of  record;  that 
thereupon  said  Novak  and  Trainor,  or  their  representatives, 
appeared  before  the  court  and  represented  that  they  were  the 
solicitors  for  the  complainant  and  the  defendants  respec- 
tively, and  that  there  were  no  costs  incurred,  and  "asked  to 
have  an  order  entered  dismissing  the  bill  of  complainant 
herein  without  costs  to  either  party,  or  without  a  judgment 
for  the  payment  of  the  costs  theretofore  incurred";  that 
thereupon  "the  court,  acting  upon  said  fraudulent  misrep- 
resentations, entered  said  order." 

The  prayer  of  the  petition  was  as  follows : 

"By  reason  and  on  account  of  the  fraud  perpetrated  upon 
the  court,  this  petitioner  asks  that  the  order  of  November 
15,  1906,  be  set  aside  or  so  amended  as  to  direct  that  the 
defendants  pay  the  costs  of  this  proceeding,  including  the 
fees  of  the  master  in  chancery  heretofore  allowed,  fixed  and 
taxed  herein.  This  petitioner  further  asks  that  a  rule  be 
entered  on  F.  H.  Novak  and  John  C.  Trainor,  both  of  whom 
are  attorneys,  and  as  such  are  officers  of  this  court,  to  show 
cause  why  they  should  not  be  punished  for  perpetrating  said 
fraud  upon  the  court." 
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Joha  C.  Trainer  personally  seems  to  have  demurred  to 
the  petition,  and  on  the  overrnling  of  the  demurrer,  answered 
it  purely  in  his  own  behalf,  protesting  against  the  proceeding, 
and  denying  the  further  jurisdiction  of  the  court  in  the  cause 
of  Knudson  v.  Strook,  or  over  the  parties  to  the  same,  and 
not  purporting  to  submit  himself  or  them  to  such  jurisdic- 
tion. He  first  asserted  in  his  answer  (which  was  sworn  to) 
that  the  cause  was  dismissed  in  the  October  term,  1906,  and 
that  now,  in  the  November  term,  the  court  was  without 
jurisdiction  in  said  cause  or  over  the  parties  in  said  cause. 

Secondly,  he  admitted  the  various  matters  alleged  in  the 
petition  about  the  nature  of  the  litigation,  alleged  that  while 
denying  that  he  was  indebted  to  complainant,  the  defendant 
Strook  tendered  to  complainant  before  the  evidence  w^as 
heard,  $300,  and  kept  said  tender  good ;  that  Master  Jamieson 
had  stated  that  such  tender  was  a  fair  and  just  offer,  but 
had  recommended  a  decree  for  the  full  amount  claimed, 
$602.20,  and  costs,  and  $100  solicitor's  fees. 

Thirdly,  he  alleged  that  he  informed  said  master,  in  a 
conversation  over  the  telephone,  that  said  parties  were  ne- 
gotiating a  settlement,  and  asked  said  master  what  sum  he 
would  be  willing  to  accept  in  satisfaction  of  his  fees  if  such 
negotiations  were  successful ;  that  said  master  said  he  would 
accept  $50,  and  that  respondent  informed  said  master,  while 
at  all  times  disclaiming  any  liability  on  the  part  of  said  de- 
fendants to  pay  said  master's  fees,  that  he  would  insist  on 
defendants  contributing  one-half  said  sum,  $25,  for  the 
purpose  of  reaching  a  settlement;  that  he  had  no  further 
conversation  with  said  master  in  reference  to  said  cause  until 
November  19,  1906,  on  which  day  he  informed  said  master 
that  said  parties  had  settled  said  cause,  and  that  he  had  re- 
quired defendants  to  pay  for  the  master  the  sum  of  $25, 
which  he  was  then  ready  to  pay  to  him,  and  that  Mr.  Novak, 
solicitor  for  complainant,  had  the  other  $25  for  him;  that 
then  the  master  said  he  would  not  accept  $50  in  settlement 
of  his  fees. 

Fourthly,  he  denied  any  conspiracy  or  agreement  with 
Novak,  or  any  other  person,  for  the  purpose  of  avoiding 
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their  liability  to  the  master,  or  inducing  the  former  solicitor 
for  the  complainant  to  withdraw. 

Fifthly,  he  alleged  that  Novak,  as  solicitor  for  complain- 
ant, and  one  McGxath,  who  represented  him  (Trainor),  ap- 
peared in  court  on  ISTovember  15th,  and  Xovak,  as  solicitor 
for  complainant,  made  a  motion  to  dismiss  the  cause  of 
Knudson  v.  Strook  et  al.,  and  "it  having  been  agreed  that 
the  defendants  waived  any  claim  for  costs  against  complain- 
ant, an  order  was  drafted  and  *0.  K.'d'  by  said  representa- 
tives of  both  parties,  dismissing  said  cause  without  costs,  the 
purpose  of  drawing  said  order  in  that  form,  instead  of  at 
complainant's  costs,  being  to  manifest  said  defendants^  in- 
tentions to  waive  any  claim  for  costs  against  complainant, 
all  costs  having  been  theretofore  paid  by  the  respective 
parties,  except  said  master's  fees,  and  satisfactory  provi- 
sions having  been  made  for  payment  of  said  fees,  as  herein- 
before set  forth,"  and  that  no  representations  of  any  kind 
were  made  to  the  court  when  said  motion  was  made  and  said 
order  entered. 

On  the  hearing,  the  order  of  November  15,  1906,  before 
described,  the  certificate  of  charges  filed  by  the  master  in 
the  cause  of  Knudson  v.  Strook  et  al.,  January  26,  1906, 
and  the  order  of  the  court  of  April  7,  1906,  on  the  same ; 
the  check  of  $25  tendered  by  Strook  to  the  master  as  set 
forth  in  the  answer  of  Trainor,  which  check  was  signed  by 
Hillstrom;  the  contract  of  settlement  and  release  of  lien 
entered  into  between  Knudson  and  Strook ;  and  the  affidavits 
of  Frank  H.  Novak,  of  Stillman  B.  Jaraieson,  and  of  Chester 
Firebaugh  (the  former  solicitor  for  the  complainant  Knud- 
son), were  offered  and  read  in  evidence,  and  the  court  on 
December  5,  1906,  entered  an  order  entitled  in  the  cause 
number  258,003,  Knudson  v.  Strook  et  al.  The  order  recited 
that  on  the  coming  of  "the  complainant  Knudson  by  F.  H. 
Novak,  his  solicitor,  and  the  defendants  William  Strook, 
Minnie  Strook  and  Oscar  E.  Hillstrom,  by  J.  C.  Trainor, 
their  solicitor,  and  of  Stillman  B.  Jamieson,  the  master  in 
chancery,"  etc.,  the  court  found: 

First.  That   on  April   6,   1906,   an  order  was   entered 
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fixing  and  taxing  as  costs  the  fee  of  Stillman  B.  Jamieson 
at  the  sum  of  $288.55,  and  that  it  was  unpaid. 

Second.  That  on  November  15,  1906,  the  defendants  hav- 
ing paid  and  satisfied  the  claim  of  the  complainant,  an  order 
was  presented  to  the  court,  bearing  the  "O.  K."  of  counsel 
for  the  complainant  and  defendants  respectively,  and  upon 
motion  of  the  solicitor  for  the  complainant,  and  with  the 
consent  of  the  solicitor  for  the  defendants,  both  appearing 
in  open  court,  said  order  was  entered  by  the  court,  and  oi^ 
dered  that  the  cause  of  Knudson  v.  Strook  et  al.  be  dis- 
missed without  costs. 

Third.  That  the  portion  of  said  order  providing  for  the 
dismissal  of  said  cause  without  costs  was  an  error  of  fact, 
inasmuch  as  the  fees  of  the  master  in  chancery  thereto  fixed 
and  taxed  as  costs,  at  that  time  appeared  of  record  unpaid 
and  unsatisfied. 

Fourth.  That  the  proceeding  was  a  bill  to  enforce  a  me- 
chanic's lien  against  certain  real  property. 

The  decreeing  portion  of  the  order  was  this: 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court,  that  the  order  of  this  court  entered  November  15, 
1906,  be  amended  by  striking  out  the  words  Svithout  costs,' 
and  inserting  in  lieu  thereof,  'with  one-half  of  the  costs 
against  the  complainant,  and  one-half  of  the  costs  against 
the  defendants,  and  that  fee  bills  issue  therefor.'  " 

The  order  concludes : 

''The  defendants  and  complainant  jointly  and  severally  ex- 
cept to  the  entry  of  the  above  and  foregoing  order,  and  jointly 
and  severally  pray  an  appeal  to  the  Appellate  Court  of  Illi- 
nois, which  is  allowed  upon  the  said  defendants  filing  their 
appeal  bond  herein,"  etc. 

On  December  15,  1906,  on  the  ground  that  Ilillstrom 
was  merely  a  nominal  defendant  in  Knudson  v.  Strook  et  al., 
without  any  interest  therein,  a  motion  was  made  that  the 
court  so  modify  the  order  of  December  6th  that  it  should 
not  provide  that  any  part  of  the  costs  should  be  taxed  against 
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him.  In  support  of  this  motion,  which  the  court,  denied, 
the  affidavit  of  Hillstrom  was  offered,  to  the  effect  that  he 
was  made  a  defendant  merely  because  he  was  named  as  trus- 
tee in  a  mortgage  trust  deed  of  the  premises  involved,  and 
that  he  had  no  interest  in  the  premises  nor  in  the  indebted- 
ness secured  by  said  trust  deed,  nor  in  the  litigation. 

On  January  3,  1903,  William  Strook,  Minnie  Strook  and 
Oscar  R.  Hillstrom  presented,  and  Judge  Windes,  who  en- 
tered the  order  of  December  6,  1906,  approved,  an  appeal 
bond  in  the  sum  of  five  hundred  dollars,  signed  by  William 
Strook,  Minnie  Strook,  Oscar  R.  Hillstrom,  and  Christine 
Hillstrom,  and  running  to  Stillman  B.  Jamieson,  the  <?on- 
dition  of  which  was: 

"That,  whereas,  in  the  Circuit  Court  of  Cook  County,  in 
the  State  aforesaid,  and  of  the  November  Term  thereof  A.  D. 
1906,  a  certain  decree  was  entered  against  the  above  bounden 
William  Strook,  Minnie  Strook  and  Oscar  R.  Hillstrom,  for 
one-half  the  costs  in  a  cause  pending  in  said  court  entitled 
Knudson  v.  Strook,  Gen.  Xo.  258003,  from  which  said  de 
cree  of  the  said  Circuit  Court  the  said  William  Strook,  Min- 
nie Strook  and  Oscar  R.  Hillstrom  have  prayed  for  and  ob- 
tained an  appeal,  etc.  Now,  therefore,  if  the  said  William 
Strook,  Minnie  Strook  and  Oscar  R.  Hillstrom  shall  duly 
prosecute  their  appeal  with  effect,  and  moreover  pay  the 
amount  of  the  said  decree  for  costs,  interests  and  damages," 
etc 

The  clerk  of  the  Circuit  Court,  in  certifying  the  tran- 
script of  the  record  which  has  been  filed  in  this  court,  cer- 
tifies that  the  proceeding,  the  transcript  of  the  record  of  which 
precedes  the  certificate,  began  by  the  filing  of  a  petition  on 
November  26,  1906,  by  Stillman  B.  Jamieson,  praying  a 
modification  of  a  final  order  dismissing  the  cause  of  Knud- 
son vs.  Strook  et  al.,  in  which  petition  Stillman  B.  Jamie- 
son, Master  in  Chancery  of  the  Circuit  Court,  was  petitioner, 
and  the  "said  complainant,  K.  O.  Knudson,  and  the  said 
defendants  William  Strook,  Minnie  Strook  and  Oscar  R. 
Hillstrom  and  their  respective  solicitors,  F.  H.  Novak  and 
John  C.  Trainor,  were  respondents." 
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The  assignments  of  error  in  this  court  attack  generally 
the  jurisdiction  of  the  Circuit  Court  to  entertain  the  petition 
of  Jamieson,  or  make  any  order  affecting  the  rights  of  ap- 
pellants after  the  term  at  which  the  order  of  dismissal  of 
Knudson  v.  Strook  was  ordered,  and  particularly  question 
it  for  the  reason  that  neither  the  Strooks  nor  Hillstrom  had 
any  notice  either  actual  or  constructive  of  the  petition  and 
proceedings  to  modify  said  order. 

It  is  also  insisted  that  the  court  specifically  erred  in  ap- 
portioning one-half  of  the  costs  in  Knudson  v,  Strook  et  al. 
against  the  defendants  in  that  cause,  and  particularly,  it  is 
alleged,  that  such  error  exists  in  apportioning  any  portion 
of  the  costs  against  Hillstrom,  who  had  no  interest  in  the 
litigation  or  property  save  a  bare  legal  title  as  trustee,  and 
as  against  Minnie  Strook,  whose  only  interest  was  that  of  an 
inchoate  right  of  dower  in  the  property  invoVed. 

A  consideration  of  the  proceedings  shown  by  this  record 
fails  to  show  us  any  reason  for  holding  that  this  appeal  is 
not  properly  taken,  or  even  that  it  is  not  properly  entitled. 
After  the  cause  of  Knudson  vs.  Strook  et  al.  had  been  dis- 
missed, and  after  the  term  at  which  the  order  dismissing  it 
had  gone  by,  Mr.  Jamieson  filed  a  petition  to  the  court  sit- 
ting in  chancery.  He  entitled  it  indeed  in  Knudson  v.  Strook 
et  al.,  to  which  cause  he  rightly  says  he  was  not  a  party. 
Xeither  were  the  only  respondents  he  actually  names  in  his 
petition  parties,  but  merely  the  solicitors  of  record  of  par- 
ties. He  asked  that  they  should  be  punished,  but  he  a^ed 
also  that  the  defendants  in  Knudson  v.  Strook  et  al.  should 
be  decreed  to  pay  him  his  fees  in  that  case — a  matter  en- 
tirely out  of  the  usual  course  where  a  suit  is  dismissed  at 
complainant's  motion — and  of  course  although  he  did  not 
name  them  as  respondents  to  his  petition,  they  must  be  con- 
sidered defendants  thereto.  It  is  apparent  that  that  on  which 
he  asked  a  decision  was  not  a  question  mooted  in  any  sense 
between  the  complainant  and  the  defendants  in  Knudson 
V.  Strook  et  al.,  but  an  independent  contention  of  his  own. 
Whether  his  petition  be  considered  an  intervening  petition 
in  that  cause,  or,  as  appellants  suggest,  more  in  the  nature 
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of  a  bill  of  review,  the  master  ceased  to  be  merely  an  agency 
of  this  court,  and  was  an  independent  and  interested  party 
in  the  matter.  The  fact  that  he  happened  also  to  be  a  master 
of  this  court  does  not  seem  to  us  to  take  the  case  out  of 
the  rule  laid  down  in  Bromley  Carpet  Co.  v.  Field,  88 
111.  App.,  219,  which  holds  that  a  party  intervening  in  a 
cause  and  showing  an  interest  in  the  orders  of  the  court 
'^by  filing  a  petition,  becomes  a  quasi-party  and  entitled  to 
an  appeal."  If  entitled  to  an  appeal  himself,  it  would  seem 
to  follow  that  the  parties  whom  he  makes  defendants  to  his 
petition  and  against  whom  he  secures  a  final  order  subjectr 
ing  their  property  to  execution  (as  does  the  order  in  this  case 
which  taxes  a  certain  amount  of  the  costs  in  his  favor  against 
the  defendants  and  orders,  "that  fee  bills  issue  therefor*'), 
are  entitled  to  an  appeal  against  him. 

Counsel  for  appellants  say  that  the  appellee's  solicitor 
himself  insisted  that  the  appeal  bond  should  be  made  to  run 
to  appellee,  and  this  necessarily  determined  the  entitling  of 
the  appeal  in  this  court.  Whether  this  be  so  or  not,  the  chan- 
cellor evidently  held  this  to  be  the  proper  form  of  the  bond 
and  appeal  when  he  approved  the  bond.  We  think  he  was 
right.  The  cases  of  Gagnon  v.  Burton,  107  111.  App.,  506, 
and  Symms  v.  Jamieson,  115  111.  App.,  165,  seem  to  us 
distinguishable  in  an  essential  particular  from  the  one  at 
bar.  Had  the  appeal  been  taken  from  the  order  of  April  6, 
1906,  fixing  the  amount  of  the  master's  fees,  they  would 
be  in  point,  but  there  is  here  presented  a  difiPerent  question. 
The  motion  of  appellee  to  dismiss  the  appeal  is  denied. 

We  regret  that  the  appellee  did  not  argue  the  cause  here 
on  the  merits,  for  the  conclusion  that  we  have  reached  on 
them  is  adverse  to  the  relief  granted  him  by  the  court  below, 
and  we  should  have  been  better  satisfied  had  the  order  of  the 
chancellor  been  defended  before  us.  There  is  no  pretense 
or  claim  that  the  master's  fees  were  not  properly  allowed  at 
the  amount  asked  by  him  in  his  certificate  of  January  26, 
1906,  and  of  course,  therefore,  there  is  no  reason  why  (if 
he  has  not  released  them)  he  should  not  enforce  them  in  due 
course  and  against  such  parties  as  are  l^ally  liable  therefor. 
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No  agreement  of  the  parties  to  which  he  did  not  assent  can 
affect  his  rights  as  to  this.  But  as  we  view  the  order  of  the 
court,  entered  on  motion  of  the  complainant,  November  16, 
1906,  there  was  no  interference  with  these  rights.  The 
order  had  the  same  effect  exactly  as  though  it  had  read,  "On 
motion  of  solicitor  for  complainant  it  is  ordered  that  the 
above  cause  be  dismissed,"  and  ended  there ;  or  "On  motion 
of  solicitor  for  complainant,  it  is  ordered  that  the  above 
cause  be  dismissed  at  complainant's  costs" ;  with  this  single 
exception,  that  the  addition  or  substitution  of  the  words 
"without  costs,"  which  addition  or  substitution  was  agreed 
to  by  defendants'  solicitor,  waived  or  prevented  the  Recovery 
or  collection  of  costs  against  the  complainant  hy  the  defend- 
ants. We  do  not  think  it  doubtful  that  this  was  the  result, 
and  that  the  master's  rights,  whatever  they  are,  were  un- 
affected by  the  order.  Had  the  order  recited  that  the  costs 
were  "paid,"  perhaps  a  different  question  would  have  been 
presented.  But  if  our  conclusion  as  to  this  be  incorrect, 
then  it  seems  to  us  that  if  there  were  jurisdiction  in  the 
court  at  all,  on  the  theory  that  there  had  been  a  mistake  of 
fact  or  otherwise,  to  change  the  order  at  a  subsequent  term, 
the  correct  amendment  on  this  petition  and  the  evidence 
adduced  thereon,  would  have  been  to  strike  out  the  words 
"witliout  cost,"  or  substitute  therefor  at  "complainant's 
costs,"  or,  at  most,  "on  condition  that  the  accrued  costs  are 
first  paid." 

We  do  not  mean  to  say  that  circumstances  might  not  have 
made  the  defendants,  or  some  of  them,  primarily  liable  to 
the  master  for  fees,  although  not  taxed  against  them  by  the 
court,  nor  that  the  original  motion  to  dismiss  by  the  com- 
plainant could  not  have  been  denied  by  the  court  except  on 
terms  imposed  by  it  on  the  complainant.  The  statute  on 
Mechanic's  Liens  expressly  provides  that  it  could  have  been. 
Mechanic's  Lien  Act  of  1895,  section  11. 

But  the  course  here  taken  raises  a  different  question  en- 
tirely. The  mechanic's  lien  petition  had  already  been  dis- 
missed. The  term  at  which  it  had  been  dismissed  had  gone 
by.    The  order  w^ich  was  entered  at  the  succeeding  term  did 
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not  revoke  the  dismissal,  but  arbitrarily  assessed  one-half 
of  the  costs  against  the  defendants  and  awarded  execution 
therefor.  This  was  not  to  allow  the  dismissal  of  the  petition 
on  "terms  named  hy  the  court,"  but  to  make  a  judgment  or 
decree  against  the  defendants,  who  had  not  yet  had  their 
hearing  and  day  in  court  That  the  master  had  reported 
adversely  to  them  was  of  no  importance ;  they  had  a  right  to  a 
hearing  before  the  chancellor  on  the  merits.  The  evidence 
offered  on  this  petition  shows  that  the  "payment  and  satisfac- 
tion" of  the  complainant's  claim  was  in  reality  a  purchase 
of  his  peace  by  one  of  the  defendants  for  a  sum  small  com- 
pared with  the  claim  of  the  complainant,  for  which  he  was 
suing,  and  which  the  master  had  reported  was  due  him. 
There  is  nothing  in  the  evidence  justifying  the  allegation 
of  the  petition  that  the  order  of  November  15,  1906,  was 
obtained  by  misrepresentation  or  deception  of  the  court.  In 
fact  the  opposite  appears,  and  the  order  of  December  5th  does 
not  place  the  action  of  the  court  on  the  latter  date  upon  any 
such  grounds,  but  upon  the  ground  that  the  portion  of  said 
order  providing  for  the  dismissal  of  said  cause  "without 
costs"  was  "an  error  of  fact."  As  we  construe  that  order 
we  can  see  no  error  of  fact  in  it  which  authorized  the  court 
to  vacate  or  modify  a  final  order  passed  at  a  previous  time. 
If  it  was  an  inadvertence  to  make  the  order  dismissing  with- 
out terms,  it  was  an  overlooking,  not  a  mistake  of  facts  at 
most,  which  caused  it. 

Therefore  we  think  the  order  of  December  5,  1906,  was 
beyond  the  jurisdiction  of  the  court  to  make.  Moreover,  we 
think  that  if  it  had  been  within  its  jurisdiction,  it  would  still 
have  been  erroneous.  These  propositions  are  emphasized  by 
the  facts,  although  not  dependent  on  them,  that  notice  of  the 
appellee's  petition  was  only  given  to  the  former  solicitor 
of  the  defendants  after  the  case  was  out  of  court  (Swift  v. 
Allen,  55  111.,  303),  that  under  the  Mechanic's  Lien  Act  the 
matter  of  costs  is  controlled  by  statute  and  is  not  within  the 
discretion  of  the  court  as  in  other  chancery  cases  (Kipp  v. 
Massin,  15  111.  App.,  300)  and  that  under  the  order  a 
plainly   inequitable  thing  was   done   in  fixing  a   judgment 
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liability  for  half  of  the  master's  fees  on  Minnie  Strook, 
whose  interest  was  only  that  of  the  owner  of  an  inchoate 
right  of  dower  in  the  premises  owned  by  the 'principal  de- 
fendant, and  on  Hillstrom,  who  had  no  beneficial  interest 
in  the  premises  and  was  in  no  way  responsible  on  any  con- 
tract regarding  improvements  on  them. 
The  order  appended  from  is  reversed. 

Reversed. 
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C.  L.  Tanner,  Appellee,  y.  F.  H.  Clapp  et  aL,  Appellants. 
Gen.  ]^o•  4^d. 

1.  Change  op  venue — what  insufficient  to  show  consent  of  co-par- 
ties  to  application  for.  Where  one  of  several  defendants  applies  for 
a  change  of  venue,  it  is  not  sufficient  if  the  consent  of  his  co-de- 
fendants to  the  application  only  appears  by  a  statement  contained 
in  the  petition  (which  was  signed  only  by  the  defendant  making 
the  application),  that  such  application  was  made  with  the  consent 
and  on  behalf  of  all  of  the  defendants. 

2.  Pleadings — effect  of  stipulation  waiving  informalities  in.  The 
common  counts  are  sufficient  to  admit  a  recovery  of  commissions  for 
the  sale  of  real  estate  where  it  is  stipulated  that  all  proper  pleadings 
in  assumpsit  for  the  recovery  of  commissions  for  the  sale  of  real 
estate  should  be  considered  in. 

3.  Witnesses — how  far  parties  in  interest  competent,  A  party 
in  Interest  is  competent  as  a  witness  to  contradict  the  testimony 
of  a  deceased  party  which  testimony  had  been  given  upon  a  former 
hearing  of  the  cause  and  was  read  in  evidence  upon  a  subse- 
quent hearing. 

4.  Evidence — what  essential  to  save  for  review  propriety  of 
ruling  excluding  evidence.  The  wrongful  exclusion  of  evidence  can 
only  be  saved  for  review  where  an  offer  of  proof  has  been  made,  that 
is  to  say,  where  it  is  Indicated  what  the  evidence  sought  to  be  intro- 
duced would  be. 

5.  Insteuctions — must  not  single  out  testimony  of  particular 
witness.  An  instruction  should  not  be  given  which  singles  out  and 
gives  undue  prominence  to  the  testimony  of  a  particular  witness. 

6.  Instructions — must  not  inferentially  cast  reflections  upon  tes- 
timony of  witness.  An  instruction,  as  to  the  credibility  of  witnesses 
which  singles  out  a  particular  witness  and  by  its  terms  appears  to 
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cast  suspicion  upon  the  testimony  of  such  witness,  is  Improper  and 
should  be  refused. 

7.  Instructions — tchen  must  sum  up  entire  cause.  An  instruc- 
tion which  purports  to  summarize  the  principal  facts  is  erroneous 
where  it  directs  the  attention  of  the  jury  only  to  those  facts  which 
are  favorable  to  one  of  the  parties. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Livingston  County; 
the  Hon.  Geobge  W.  Patton,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.  Reversed  and  remanded.  Opinion  filed 
March  11.  1908. 

Duncan,  Doyle  &  O'Connoe  and  A.  C.  Xobton,  for 
appellants. 

E.  S.  McIlduff  and  B.  R.  Thompson,  for  appellee. 

Mr.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

A.  J.  Ridinger  and  C.  L.  Tanner  brought  suit  in  assump- 
sit in  the  Circuit  Court  of  Livingston  county  against  F.  H. 
Clapp,  II.  D.  Osgood,  R.  Menaugh,  J.  H.  Kane,  C.  Mc- 
Grecvy  anfl  L.  T.  Earnhardt,  who  constituted  a  partnership 
known  as  the  Illinois-Manitoba  Land  Co.,  to  recover  com- 
mission for  the  sale  of  land.  At  the  first  trial  the  jury  dis- 
agreed. Afterwards,  Ridinger  died  and  the  suit  proceeded 
in  the  name  of  Tanner  as  sole  plaintiff.  The  pleadings  being 
mislaid,  it  was  stipulated  that  all  proper  pleadings  in  as- 
sumpsit for  the  recovery  of  commissions  for  the  sale  of  real 
estate  be  considered  in.  An  application  by  appellant 
Menaugh  for  a  change  of  venue  was  denied.  There  was  a 
trial  and  a  verdict  for  appellee  for  $640.  A  motion  for  a  new 
trial  was  overruled,  judgment  was  entered  on  the  verdict 
and  this  appeal  was  taken  by  the  defendants. 

It  is  urged  that  the  court  erred  in  denying  the  petition 
for  a  change  of  venue.  The  petition  stated  that  the  applica- 
tion was  made  with  the  consent  and  on  behalf  of  all  the 
defendants,  but  it  was  signed  and  verified  by  appellant 
Menaugh  only.  Section  9,  chapter  146,  Hurd's  R.  S.  1905, 
jn-ovides:  "When  there  are  two  or  more  plaintiffs  or  de- 
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fendants,  a  change  of  venue  shall  not  be  granted  unless  the 
application  is  made  by  or  with  the  consent  of  all  the  parties 
plaintiff  or  defendant  as  the  case  may  be,"  with  a  proviso 
relative  to  proceedings  for  the  condemnation  of  property  not 
material  here,  Menaugh's  co-defendants  did  not  sign  the 
petition  and  there  is  no  evidence  of  their  consent  save  the 
conclusion  to  that  effect  set  out  in  the  petition  and  its 
verification  which  is  but  hearsay,  and  therefore,  in  our  opin- 
ion, not  in  compliance  with  the  requirements  of  the  statute. 
Had  their  signatures  appeared  on  the  petition  or  their  con- 
sent been  conveyed  to  the  court  in  any  direct  way  so  as  to 
bind  them,  it  would  have  been  sufficient. 

It  is  urged  that  as  the  declaration  contained  the  common 
counts  only,  a  recovery  could  not  be  had  in  the  absence  of 
a  special  coimt  on  the  contract.  The  stipulation  providing 
that  all  proper  pleadings  in  assumpsit  for  the  recovery  of 
commissions  for  the  sale  of  real  estate  should  be  considered 
in,  obviated  the  necessity  of  a  special  count  on  the  contract 
or  any  other  formal  pleading  by  either  appellee  or  appellants. 

Appellants,  in  the  spring  of  1903,  were  engaged  in  sell- 
ing land  in  Manitoba  and  Assiniboia*  Appellant  Earn- 
hardt, in  the  latter  part  of  April  of  that  year,  visited 
Saunemin,  and  while  there,  offered  the  agency  of  their  lands 
to  P.  IL  Lannon,  then  associated  in  the  real  estate  business 
with  one  Mies.  Lannon  did  not  accept  the  agency  at  first, 
but  held  the  matter  under  consideration  until  about  the  mid- 
dle of  June  and  then  accepted  it.  WTiile  Lannon  or  Lannon 
and  Mies  had  the  subject  of  the  agency  under  consideration, 
Earnhardt  had  some  negotiations  relative  to  the  agency  of 
appellants^  lands  with  Ridinger  and  Tanner.  Earnhardt 
claims  that  their  agency  with  them  was  but  temporary,  to 
be  surrendered  if  Lannon  accepted  the  agency,  and  that  they 
were  to  have  commissions  only  on  land  sold  to  customers 
whom  they  produced  at  once  and  before  Lannon  took  the 
agency.  Ridinger  and  Tanner,  on  the  other  hand,  claimed 
that  their  agency  was  unconditional.  They  in  company  with 
Earnhardt  visited  and  solicited  a  number  of  persons  to  buy 
land,  among  whom  were  Ed.  Thornton  and  William  Sell- 
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myer.  On  June  15,  1903,  Lannon  accepted  the  agency,  and 
Earnhardt  notified  Eidinger  that  their  services  were  ended. 
On  July  7,  Thornton  and  Sellmyer  went  with  Lannon  to 
Manitoba  and  bought  land,  Thornton  160  acres  and  Sellmyer 
640.  A  few  days  before  they  went,  one  Lang,  representing 
the  Douglas  Land  Company,  a  competitor  of  appellants, 
visited  Saunemin  and  with  Tanner  visited  Thornton  and 
Sellmyer  and  talked  land  to  them  in  Tanner's  presence. 
This  suit  was  brought  to  recover  commissions  for  the  sale  of 
real  estate  made  to  Thornton  and  Sellmyer  and  is  based  on 
an  alleged  promise  by  Earnhardt  to  Eidinger  and  Tanner 
that  they  should  have  a  commission  of  $1  per  acre  on  any 
land  sold  to  Thornton  and  Sellmyer,  whether  sold  by  them 
or  some  one  else.  It  appears  that  appellants,  prior  to  Lan- 
non's  accepting  the  agency,  telegraphed  appellee  that  an 
excursion  was  about  to  go  to  the  lands  and  to  bring  on  his 
men,  but  that  they  did  not  do  so,  and  that  soon  after  Lannon 
accei)t(*d  the  agency.  Appellants  notified  Tanner  and  Eid- 
inger of  this  fact. 

Appellants'  contention  is  that  appellee  did  nothing  towards 
bringing  about  the  sale  of  the  land  to  Sellmyer  and  Thorn- 
ton, for  which  sale  to  Sellmyer  it  is  evident  the  commission 
was  allowed  by  the  jury,  but  that  on  the  contrary,  Sellmyer 
refused  to  have  any  dealings  with  appellee  and  had  been 
dealing  with  Lannon  before  he  accepted  the  agency,  and  had 
stated  that  he  would  go  to  see  the  lands  with  no  one  else, 
and  that  Lannon  effected  the  sale  to  Sellmyer.  Appellants 
paid  Lannon  a  commission  for  the  sale  to  Sellmyer,  and 
Lannon  had  a  man  named  Watts  in  some  way  associated  with 
him,  to  whom  he  paid  a  part  of  the  commission.  Watts 
testified  to  a  conversation  with  Eidinger,  in  which  Eidinger 
made  certain  statements  tending  to  show  that  he  and  Tanner 
had  no  cause  of  action  against  appellants  for  these  com- 
missions. The  court  excluded  the  testimony  of  Watts  on  the 
ground  that  he  was  a  party  in  interest.  The  fact  that  he  had 
some  arrangcnnent  with  Lannon  by  which  he  was  to  have  a 
part  of  the  commission  for  the  sale  made  bv  Lannon  did 
not  make  him  a  party  in  interest,     ^foreover  Watts  had  re- 
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ceived  his  part  of  the  commission,  and  certainly  that  termi- 
nated his  interest.  He  would  be  under  no  obligation  to  pay 
it  back  if  appellee  succeeded  in  this  suit.  It  is  true,  he  was 
asked  on  cross-examination  if  he  had  not  stated  since  the 
first  trial,  that  they  had  the  commission  if  they  could  hold 
it,  but  that  if  the  suit  went  against  appellants,  they  were 
going  to  return  it,  or  that  in  substance,  to  which  he  answered, 
"No,"  but  no  proof  was  offered  to  contradict  his  statement. 
Watts'  testimony  was  competent  and  material,  and  its  exclu- 
sion was  error. 

On  the  trial,  the  evidence  of  Ridinger,  the  deceased  plain- 
tiff and  Tanner's  co-partner,  taken  on  the  former  trial  was 
read.  Appellant  Clapp  was  offered  as  a  witness  in  rebuttal 
thereof,  and  to  contradict  the  testimony  of  Tanner.  An 
objection  to  his  competency  was  sustained  because  of  the 
death  of  Eidinger.  We  are  of  the  opinion  that  he  was  a 
competent  witness  to  rebut  anything  contained  in  the  evi- 
dence of  Eidinger,  and  anything  testified  to  by  Tanner,  but 
was  incompetent  for  any  other  purpose.  But  for  appellants 
to  avail  themselves  of  the  wrongful  exclusion  of  Clapp's 
testimony,  they  should  have  made  direct  offers  of  proof  as 
to  what  he  would  be  asked  to  testify  to.  This  appellants  did 
not  do,  except  in  one  instance  and  the  record  discloses  that 
this  was  upon  an  immaterial  question.  Therefore  we  are 
of  the  opinion  that  the  exclusion  of  his  testimony  does  not 
amount  to  harmful  error.  The  court  should,  however,  have 
permitted  Clapp  to  testify  and  left  appellee  to  object  if  any 
questions  were  asked  him  outside  the  testimony  of  Eidinger 
and  Tanner.  We  are  of  the  opinion  that  it  was  competent  to 
prove,  as  appellants  offered,  that  after  Lannon  was  appointed 
agent,  Tanner  introduced  Sellmyer  to  Lang,  agent  of  the 
Douglas  Land  Co.,  a  competitor  of  appellants,  and  stood  by 
while  such  agent  sought  to  sell  him  lands.  This  would  bear 
upon  the  case  in  two  ways.  First  it  would  tend  to  show  that 
they  were  acting  adversely  to  the  interest  of  their  alleged 
employers  and  working  against  tliem  instead  of  with  them, 
and  it  might  lead  the  jury  to  conclude  that  they  had  been 
so  unfaithful  in  that  respect  that  they  ought  not  to  receive 
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compensation  for  their  alleged  services ;  and  second,  it  would 
tend  to  rebut  appellee's  claim  that  after  Lannon  was  ap- 
pointed Earnhardt  told  him  and  Eidinger  that  they  should 
have  their  commission  on  the  lands  if  they  were  sold  to  these 
parties,  whether  they  had  anything  to  do  with  the  making 
of  the  sale  or  not,  because  if  there  had  been  such  an  agree- 
ment, they  would  not  be  likely  to  be  taking  part  in  an  effort 
to  sell  the  lands  by  a  rival  dealer.  Such  of  the  trial  court's 
rulings  as  kept  out  evidence  of  any  co-operation  between 
Eidinger  and  Tanner  and  the  agent  of  a  rival  company 
to  sell  to  Sellmyer  and  Thornton,  were  improper.  There 
was  no  impropriety  in  the  court  refusing  to  admit  proof 
that  the  agent  of  the  rival  company  reported  to  his  com- 
pany that  he  had  hired  Tanner  as  his  agent  to  sell  their  lands. 
It  would  have  been  competent  to  prove  by  such  rival  agent 
that  he  did  hire  Tanner  to  sell  these  rival  lands  before  the 
sale  to  Sellmyer  and  Thornton  or  at  the  time  the  rival  agent 
was  introduced  to  them  by  Tanner,  but  the  agent's  statement 
to  his  company  was  mere  hearsay. 

Appellants  complain  of  a  number  of  other  rulings  exclud- 
ing evidence  offered  by  them.  We  will  not  extend  this  opin- 
ion to  consider  them  except  to  say  that  a  careful  examination 
of  the  record  discloses  that  some  matters  so  excluded  may 
have  been  material  and  competent,  but  they  were  properly 
excluded  because  not  proper  subjects  of  cross-examination. 

The  court  in  appellee's  third  and  eighth  instructions  singled 
out  and  made  prominent,  as  though  specially  important,  the 
testimony  of  Eidinger,  the  deceased  plaintiff,  and  then  under- 
took to  give  the  jury  a  summary  of  the  facts  which  they  were 
to  consider  in  arriving  at  their  verdict,  but  directed  their 
attention  only  to  those  favorable  to  appellee,  and  omitted 
all  that  tended  to  illustrate  or  establish  appellants'  theory 
of  the  case,  and  concluded  by  telling  the  jury  that  if  they 
found  the  facts  as  stated,  they  should  return  a  verdict  for 
the  plaintiff.  One  of  the  vices  of  these  instructions  is  the 
singling  out  and  calling  the  jury's  attention  to  the  testimony 
of  the  witness  Eidinger,  as  if  in  the  judgment  of  the  court 
his  testimony  was  decisive  of  the  case.     Such  a  practice  has 
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long  been  condemned  in  numerous  cases  in  the  courts  of  thia 
State  as  imfair  and  calculated  to  magnify  the  importance  of 
the  testimony  of  the  particular  witness.  J.  &  S.  Railway  Co. 
V.  Walsh,  106  111.,  253;  Wright  v.  Bell,  5  111.  App.,  3r)2; 
Brown  v.  Monson,  51  111.  App.,  489.  The  second  vice  of 
these  instructions  is  that  they  purport  to  summarize  the 
principal  facts  but  direct  the  attention  of  the  jury  only  to 
those  favorable  to  one  of  the  parties.  In  Evans  v.  George, 
80  111.,  51,  it  is  said,  "It  is  the  duty  of  the  jury  to  consider 
all  the  facts,  and  when  the  court  assumes  to  direct  their  atten- 
tion to  the  facts,  it  should  refer  them  to  all  the  facts,  so  as  to 
present  the  case  fairly  for  both  parties.  Otherwise  the  jury 
might  understand  the  facts  stated  in  the  instructions  are  the 
only  ones  necessary  to  be  considered  in  deliberating  on  their 
verdict." 

Appellee's  ninth  instruction  told  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  witness,  William  Sellmyer, 
before  testifying  made  any  statements  out  of  court  or  any 
statements  on  the  former  trial  concerning  any  material  mat- 
ter different  and  at  variance  with  what  he  stated  on  the 
witness  stand,  they  had  the  right  to  consider  whether  these 
facts  tended  to  impeach  his  recollection  or  truthfulness.  This 
instruction  had  a  tendency  to  make  the  jury  think  that  the 
court  saw  something  especially  suspicious  in  the  testimony  of 
this  witness.  This  instruction  should  have  been  refused  or  so 
modified  as  to  apply  to  all  other  witnesses  in  the  case. 

For  the  errors  indicated,  the  judgment  of  the  trial  court 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Hfehael  Doyle,  Jr.,  Appellant,  v.  Edward  Cavanaugh, 

Appellee. 

Gen.  No.  4,895. 

1.  Verdict — when  not  disturbed  as  against  the  evidence.  To  Jus- 
tify the  AppeUate  Court  in  reversing  on  the  ground  that  the  evi- 
dence is  insufficient,  it  must  appear  that  the  finding  of  the  jury 
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Is  not  sustained  by  the  evidence  or  that  it  is  palpably  contrary  to 
the  dec i Jed  weight  of  the  evidence. 

2.  EviDENCL — when  improper  exclusion  of,  will  not  reverse.  The 
Improper  exclusion  of  evidence  upon  the  question  of  damages  will 
not  reverse  where  the  merits  of  the  controversy  have  been  decided 
adversely  to  the  party  making  the  complaint 

3.  Assault  and  batteky — when  instruction  in  action  for,  imr 
proper.  An  instruction  upon  the  subject  of  self-defense,  in  an  ac- 
tion for  assault  and  battery,  is  improper  which  tells  the  jury  that 
the  defendant  "had  a  right  to  repel  force  by  force  and  In  so  doing 
to  use  such  force  as  the  defendant  then  believed  was  reasonably 
necessary  under  the  existing  circumstances."  Such  instruction 
should  have  told  the  Jury  that  the  defendant's  belief  must  have 
been  such  as  a  reasonable  person  would  have  entertained  under  the 
circumstances. 

4.  Instructions — when  cannot  he  complained  of.  A  party  can- 
not complain  of  an  instruction  given  at  the  instance  of  his  ad- 
versary where  the  vice  in  question  is  one  common  to  the  instruc- 
tions given  at  his  own  instance. 

Trespass.  Appeal  from  the  Circuit  Court  of  Will  County;  the 
Hon.  Albert  O.  Marshall,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 

Laggek  &  Blatt,  for  appellant. 

John  J.  Maiioney,  for  appellee;  Edwakd  Corlett  and 
Geokge  J.  Clabe,  of  counsel. 

Mr.  Presidinq  Justice  Willis  delivered  the  opinion  of 
the  court. 

This  was  an  action  in  trespass  instituted  in  the  Circuit 
Court  of  Will  county  by  Michael  Doyle,  Jr.^  against  Edward 
and  George  Cavanaugh  to  recover  damages  for  injuries  for 
an  alleged  assault  and  battery  committed  upon  him  by  them. 
The  declaration  charged  an  assault,  an  assault  and  battery, 
and  an  assault  with  a  deadly  weapon  upon  the  person  of 
the  plaintiff.  Some  of  the  counts  also  charged  malice.  Pleas 
of  not  guilty  and  son  assault  demesne  were  interposed  by 
each  of  the  defendants.  It  was  ordered  on  the  stipulation  of 
the  parties  that  all  replications  not  involving  a  new  assign- 
ment that  could  have  been  properly  filed  be  considered  as 
on  file.     This  stipulation  filled  the  office  of  the  replication 
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de  injuria.  There  was  a  trial,  and  at  the  conclusion  of  plain- 
tijff's  evidence  the  suit  was  dismissed  as  to  George  Cavanaugh, 
the  pleadings  amended  and  the  suit  proceeded  against  Ed- 
ward Cavanaugh  as  sole  defendant.  There  was  a  verdict  of 
not  guilty,  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment overruled,  and  judgment  entered  against  plaintiff,  to 
reverse  which  he  brings  the  case  to  this  court  on  appeal. 

It  is  urged  on  behalf  of  appellant  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence,  and  that  the  court  ex- 
cluded competent  evidence  offered  by  plaintiff  below,  and 
gave  the  jury  erroneous  instructions  at  the  request,  of  the  de- 
fendant. 

Appellant  and  appellee  are  relatives  and  belong  to  the  same 
political  party.  On  April  3,  1906,  one  Forsythe,  a  brother- 
in-law  of  appellant,  was  a  candidate  for  collector  in  the  town 
of  Florence.  A  brother  of  appellee  opposed  his  election. 
Brown,  a  brother-in-law  of  appellee,  was  a  candidate  for  the 
same  office  in  the  town  of' Jackson,  and  appellant  opposed 
his  election.  BroAvn  was  elected  and  Forsythe  defeated.  The 
evening  after  the  election,  while  the  parties  were  in  Blatt's 
store  in  Elwood  discussing  the  result,  appellant  said  that  if 
it  had  not  been  for  big  Bill  Cavanaugh,  Forsythe  would  not 
have  been  defeated.  Unknown  to  appellant,  appellee  was 
present  at  the  time  and  heard  the  remark.  A  few  minutes 
later  appellant  left  and  went  into  Manton's  store  a  few  doors 
away,  where  tobacco  and  soft  drinks  were  sold,  and  was 
standing  at  the  bar  when  appellee  came  in.  The  conflict 
in  the  evidence  is  such  that  it  is  impossible  to  determine  just 
what  occurred  between  the  parties  at  their  meeting  in  Man- 
ton's  store,  except  that  there  was  an  exchange  of  blows  be- 
tween them  and  appellant  was  knocked  down.  The  only 
undisputed  fact  is  appellee's  admission  in  his  plea  of  justifica- 
tion that  he  struck  appellant  with  his  hand,  and  that  is 
guarded  by  the  averment  that  it  was  done  in  necessary  self- 
defense.  Appellant  testified  that .  appellee  struck  the  first 
blow,  and  there  is  evidence  in  the  record  tending  to  corrobo- 
rate his  statement,  but  none  supporting  his  testimony  that 
appellee  struck  him  with  anything  except  his  hand.    Appellee 
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testified  that  appellant  struck  the  first  blow  and  insists  that 
the  evidence  supports  the  averment  of  his  plea  that  the 
blow  he  struck  appellant  was  given  in  his  necessary  self- 
defense.  The  jury  saw  the  witnesses  and  heard  their  testi- 
mony, and  it  was  their  province  to  determine  the  facts  in 
this  conflict  in  the  evidence.  This  they  did  in  favor  of  ap- 
pellee, which  supports  his  plea  of  self-defense.  Whether 
the  evidence  warranted  the  verdict  was  a  question  of  fact 
peculiarly  within  the  province  of  the  jury  to  determine,  and 
great  weight  is  to  be  given  to  their  finding.  Courts  are  re- 
luctant to  substitute  their  opinion  for  that  of  the  jury  on  a 
controverted  question  of  fact.  To  justify  this  court  in  re- 
versing on  the  ground  that  the  evidence  was  insuflScient,  it 
must  appear  that  the  finding  of  the  jury  is  not  sustained 
by  the  evidence,  or  that  it  is  palpably  contrary  to  the  de- 
cided weight  of  the  evidence.  Steffy  v.  People,  130  111., 
98 ;  People  v.  Horchler,  231  III,  566.  We  conclude  from 
an  examination  of  all  the  testimony,  that  we  would  not  be 
justified  in  disturbing  the  verdict  on  the  ground  it  was  con- 
trary to  the  evidence. 

A  minor  question  is  raised  as  to  the  correctness  of  the  ruling 
of  the  trial  court  upon  the  exclusion  of  certain  testimony 
offered  relative  .to  the  effect  of  the  assault  upon  appellee,  but 
we  are  of  the  opinion  that  there  is  no  substantial  ground  for 
complaint  in  that  regard.  If  the  testimony  excluded  had  been 
competent  and  admitted,  it  would  in  no  way  have  affected  the 
result,  except  to  have  increased  the  damages  in  the  event 
of  a  recovery  by  appellant. 

Appellant's  principal  criticism  of  appellee's  instructions 
is  that  they  do  not  accurately  state  the  law  as  to  the  amount 
of  force  that  might  justifiably  be  used  in  self-defense.  On 
this  question,  the  court  instructed  the  jury  that  appellee 
"had  the  right  to  repel  force  by  force,  and  in  so  doing  to 
use  such  force  as  the  defendant  then  believed  was  reasonably 
necessary  under  the  existing  circumstances."  This  is  not 
an  accurate  statement  of  the  law.  The  instructions  should 
have  told  the  jury  that  his  belief  must  have  been  such  as  a 
reasonable  person  would  have  entertained  under  the  circum- 
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stances.  Hulse  v.  Tollman,  49  111.  App.,  400.  In  Ogden  v. 
Claycomb,  52  111.,  365,  a  suit  arising  out  of  an  assault  and 
battery,  the  rule  is  stated  in  the  following  language:  "Xo 
more  violence  can  be  used  than  a  reasonable  man  would  under 
the  circumstances  regard  necessary  to  his  defense.''  But 
from  this  error  in  appellee's  instruction  appellant  can  derive 
no  benefit,  for  the  reason  that  the  same  defective  statement 
of  the  law  appears  in  two  of  appellant's  instructions.  The 
rule  is  well  settled  that  one  party  cannot  induce  the  court 
to  instruct  the  jury  upon  the  law  in  a  certain  manner,  even 
though  erroneously,  and  then  have  the  case  reversed  by  reason 
of  the  same  error  found  in  the  instructions  of  an  adversary. 
Woods  V.  Dailey,  211  111.,  495.  "A  party  cannot  complain 
of  an  instruction  given  on  behalf  of  his  adversary  like  one 
given  at  his  own  request."  Springer  v.  City  of  Chicago,  135 
111.,  552;  Purtle  v.  Bell,  225  111.,  523. 

Finding  no  material  error  of  law  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Affirmed. 


People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 
Walter  E.  Healey,  Plaintiff  in  Error, 

Gen.  No.  4,S87. 

1.  Contempt — when  witness  not  guilty  of,  for  failure  to  obey 
suhptBna.  No  witness  can  lawfully  be  punished  for  failure  to  obey 
a  subpcena  requiring  his  attendance  upon  court  unless  his  witness 
fees  have  been  paid  or  tendered  to  him  or  unless  he  has  waived  the 
same. 

2.  Pees — what  not  waiver  ty  witness.  After  a  witness  has  failed 
to  appear  in  response  to  a  subpoena  he  does  not  waive  his  right  to 
fees  by  failing  to  assign  as  his  reason  for  not  appearing  a  failure 
to  pay  or  tender  him  his  fees,  where  his  failure  to  state  such  a  rea- 
son is  with  respect  to  a  person  to  whom  he  is  under  no  obligation  to 
state  the  facts. 

Contempt  proceedings.  Error  to  the  County  Court  of  McHenry 
County;  the  Hon.  David  T.  Smiley,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Reversed.  Opinion  filed  March 
11,  1908. 
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Ernest  C.  Luthek,  for  plaintiff  in  error. 

L.  D.  Lowell,  for  defendant  in  error. 

[Mr,  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

A  petition  to  probate  a  -will  -was  filed  in  the  County  Court 
of  McHenry  county.  One  of  the  witnesses  to  the  execution 
of  the  will,  Walter  E.  Ilealey,  lived  in  Elgin,  Kane  county. 
The  person  who  presented  the  petition  for  the  probate  of  the 
will  obtained  from  the  clerk  of  the  court  a  subpoena  for  the 
attendance  of  said  witness,  directed  to  the  sheriff  of  Kane 
county  to  serve  and  the  same  was  served  upon  Ilealey.  He 
did  not  appear  in  obedience  to  the  subpoena.  A  petition  was 
then  filed  in  the  County  Court  for  an  attachment  against  him 
for  contempt,  and  an  attachment  issued.  lie  was  arrested 
and  brought  before  the  County  Court  of  McHenry  county. 
He  filed  a  sworn  answer  setting  up  his  reasons  for  not  ap- 
pearing. There  was  a  hearing  upon  proofs  presented.  He 
was  adjudged  guilty  of  contempt  and  fined  $25.  This  is 
a  writ  of  error  sued  out  by  Healey  to  review  said  judg- 
ment. 

Among  other  reasons  set  up  in  his  answer  why  the  judg- 
ment is  not  maintainable,  is  that  when  the  subpoena  was 
served  upon  him  by  the  deputy  sheriff  of  Kane  county,  he 
inquired  of  said  deputy  so  serving  said  writ  upon  him, 
whether  he  would  pay  his  fees  and  charges  as  a  witness, 
and  whether  he  had  any  money  to  pay  him  his  witness  fees 
and  allowances  under  said  writ  of  subpoena;  and  was  told 
by  said  deputy  that  he  had  no  money  to  pay  him  for  his 
witness  fees  and  allowances  and  no  money  to  pay  or  tender 
him  therefor;  and  that  in  fact  Healey  was  at  no  time  paid 
or  tendered  any  witness  fees  or  allowances  or  money  on  that 
account.  It  was  admitted  at  the  hearing  that  no  witness  fees 
or  expenses  of  any  kind  were  paid  or  tendered  him. 

It  is  a  settled  rule  of  law  that  in  a  civil  case,  no  witness 
will  be  punished  for  contempt  in  failing  to  obey  a  subpoena 
requiring  his  attendance  upon  court,  unless  his  witness  fees 
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have  been  paid  or  tendered  to  him,  unless  he  has  waived 
the  same.  Vol.  2,  Tidd's  Practice,  3rd  Am.  Ed.,  807 ;  Ra- 
palje  on  Witnesses,  section  312  ;  30  Am.  &  Eng.  Enc.  of  Law, 
2nd  Ed.,  1188 ;  Bonner  v.  People,  40  111.  App.,  628 ;  Hol- 
lister  V.  People,  116  111.  App.,  338;  Kipp  v.  Dawson,  59 
Minn.,  82. 

In  Bonner  v.  People,  supra,  it  is  said :  "X  witness  will  not 
be  pimished  for  failing  to  attend  as  a  witness  in  a  civil  case 
unless  his  fees  have  been  paid  or  tendered." 

In  Hollister  v.  People,  supra,  it  is  held :  "It  has  been  the 
practice  of  trial  courts  to  require  the  payment  or  tender  of 
fees  before  issuing  attachments  for  witnesses" ;  and  further : 
"The  imposition  of  a  fine  or  the  sentencing  to  prison  is  the 
rendering  of  a  judgment  in  a  criminal  case,  *  *  *  and  in 
such  case  the  guilt  of  the  parties  should  be  established  beyond 
a  reasonable  doubt.  Plaintiff  in  error  cannot  be  held  guilty 
unless  his  fees  are  paid  or  tendered." 

It  was  claimed  on  the  hearing,  that  in  a  conversation  over 
the  telephone  between  plaintiff  in  error  and  the  attorney  who 
caused  the  subpoena  to  be  issued,  after  plaintiff  in  error  had 
failed  to  appear,  he  did  not  assign  his  reason  for  not  appear- 
ing, failure  to  pay  or  tender  him  his  witness  fees,  which  is 
urged  as  a  waiver. 

We  are  of  opinion  that  that  did  not  constitute  a  waiver. 
The  offense  with  which  plaintiff  in  error  was  charged  and  for 
which  he  was  punished,  and  here  charged  as  contempt,  had 
been  committed  before  that  conversation  was  had.  There  was 
no  rule  of  law  requiring  plaintiff  in  error  to  give  his  reasons 
to  the  attorney.  The  fact  that  plaintiff  in  error  inquired  of 
the  officer  when  the  subpoena  was  served,  whether  he  had  the 
money  to  pay  his  witness  fees  or  expenses,  shows  that  he 
relied  upon  his  legal  rights,  which  were  that  before  he  obeyed 
the  mandate  of  the  subpoena  he  was  entitled  to  his  witness 
fees  and  mileage,  l^o  waiver  of  this  right  is  8ho^vn,  and  we 
are  of  the  opinion  that,  for  failure  to  tender  him  his  fees 
and  mileage,  he  was  not  subject  to  be  pimished  for  contempt. 

Plaintiff  in  error  is  a  lawyer,  but  was  not  an  attorney 
in  the  proceedings  out  of  which  the  alleged  contempt  arose. 
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and  is  entitled  to  witness  fees  and  mileage  when  called  as 
a  witness.    Abbott  v.  Johnson,  47  Wis.,  239. 
The  judgment  of  the  County  Court  is  reversed. 

Reversed. 


Emma  L.  Hartzell,  Plaintiff  in  Error,  t.  Maryland 
Casualty  Company,  Defendant  in  Error. 

Gen.  No.  4,888. 

1.  Judgment — form  of,  upon  sustaining  plea  to  jurisdiction. 
Upon  sustaining  a  plea  to  the  Jurisdiction,  the  Judgment  should  be 
that  the  plaintiff  take  nothing  by  his  suit  and  that  the  defendant  go 
hence  without  day. 

2.  Service  of  process — when  does  not  confer  jurisdiction  as  to 
insurance  company  defendant.  A  citizen  of  this  State,  resident  of 
one  county  thereof,  cannot  institute  suit  in  another  county  against 
a  foreign  insurance  company  and  have  service  made  upon  the  agent 
of  such  company  authorized  by  virtue  of  statute  as  its  service  agent, 
and  thus  confer  Jurisdiction  as  to  such  insurance  company. 

3.  Accident  insurance — section  18  of  act  construed.  Section  18 
of  the  act  governing  accident  life  Insurance  companies,  which  pro- 
vides that  every  life  insurance  company  not  organized  in  this  State 
but  doing  business  in  this  State,  shall  in  writing  appoint  an  attor- 
ney, resident  in  this  State,  upon  whom  to  levy  process  against  the 
company,  who  may  be  served  with  like  effect  as  if  the  company  ex- 
isted in  this  State,  does  not  operate  to  extend  the  law  of  venues  of 
actions  as  fixed  by  the  other  statutory  provisions  of  the  State. 

Assumpsit.  Error  to  the  Circuit  Court  of  Henderson  County; 
the  Hon.  Robert  J.  Grter,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 

IIoRTOx,  Brown  &  Miller,  for  plaintiflF  in  error. 

L.  II.  IIaxxa,  for  dc^fendant  in  error. 

;^^R.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

On  April  4,  1905,  the  ^laryland  Casualty  Company  en- 
tered into  a  contract  of  insurance  with  John  H.  Hartzell,  of 
the  city  of  Moumouthj  WaiTou  county,   State  of  Illinois, 
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wherein  it  insured  said  Hartzell  against  disability  resulting 
from  bodily  injuries  sustained  through  violent  and  accidental 
means.  On  September  4,  1905,  Hartzell  died.  On  Febru- 
ary 28,  1906,  Emma  L.  Hartzell,  plaintiff  in  error,  widow  of 
deceased,  and  beneficiary  in  the  contract  of  insurance,  com- 
menced this  suit  in  the  Circuit  Court  of  Henderson  county 
to  recover  the  indemnity  stipulated  for  in  the  contract,  for 
the  death  of  Hartzell.  She  caused  summons  to  be  issued, 
directed  to  the  sheriff  of  Sangamon  county,  Illinois,  which 
was  served  upon  W.  R.  Vredenburg,  superintendent  of  in- 
surance of  the  State  of  Illinois,  who,  the  return  thereon  stated, 
was  the  legally  authorized  agent  for  service  in  the  State  of 
Illinois  for  the  Maryland  Casualty  Company.  On  September 
8,  1906,  plaintiff  in  error  filed  a  declaration  alleging  the 
execution  of  the  contract  of  insurance  and  setting  it  out  in 
haec  verba,  the  death  of  Hartzell,  its  cause,  and  defendant 
in  error's  liability  therefor  and  the  amount  of  damages  result- 
ing. On  October  4,  1906,  defendant  in  error  appeared 
specially  and  interposed  a  plea  to  the  jurisdiction  of  the 
court.  The  plea  averred  that  the  defendant  in  error  was  be- 
fore, and  at  the  time  of  the  commencement  of  the  suit,  and 
still  is,  an  accident  life  insurance  company,  a  corporation 
aggregate,  organized  and  existing  by  virtue  of  the  laws  of  the 
State  of  Maryland,  and  duly  authorized  to  do  business  in 
the  State  of  Illinois,  and  was  engaged  in  business  therein, 
pursuant  to  the  statute  in  such  case  made  and  provided; 
and  that  theretofore,  and  at  the  time  of  the  conMnencement  of 
this  suit,  plaintiff  in  error  was  not,  and  from  thence  hitherto 
has  not  been,  and  is  not  now,  a  resident  of  said  Henderson 
county,  Illinois,  but  that  before,  and  at  the  time  of  the 
commencement  of  this  suit,  plaintiff  in  error  was,  and  from 
thence  hitherto  has  been,  and  still  is,  a  resident  of  the  city 
of  Monmouth,  county  of  Warren,  State  of  Illinois ;  and  that 
before  and  at  the  time  of  the  commencement  of  this  suit, 
the  defendant  company  was  not,  and  from  thence  hitherto 
has  not  been,  and  is  not  now,  a  resident  of  said  Henderson 
county,  nor  of  the  State  of  Illinois;  but  said  defendant  in 
error  was  before,  and  at  the  time  of  the  commencement  of 
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said  suit,  and  from  thence  hitherto  has  been,  and  still  is,  a 
resident  of  the  State  of  Maryland,  and  not  elsewhere.  The 
plea  further  averred  that  neither  its  president,  nor  any 
clerk  or  other  officer  named  in  the  statute,  was  found  or 
served  with  process  in  Henderson  county ;  nor  was  any  agent 
of  defendant  company  found  or  served  with  process  in  Hen- 
derson county;  but  that  summons  was  issued  to  the  sheriff 
of  Sangamon  county,  and  served  on  Vredenburg,  superin- 
tendent of  insurance  of  the  State  of  Illinois,  in  the  county  of 
Sangamon  and  without  the  county  of  Henderson.  To  this 
plea  plaintiff  in  error  demurred.  The  demurrer  was  over- 
ruled, and  plaintiff  in  error  elected  to  abide  by  the  demurrer. 
The  court  ordered  the  summons  and  the  service  thereon 
quashed,  dismissed  the  cause  and  adjudged  the  costs  against 
the  plaintiff  in  error.  Plaintiff  sued  out  this  writ  of  error 
to  review  said  judgment.  The  order  or  judgment  of  the  court 
is  slightly  informal.  It  should  not  have  been  that  the  suit 
be  dismissed,  but  that  plaintiff  take  nothing  by  his  suit,  and 
that  the  defendant  go  hence  without  day.  Wenom  v.  Fossick, 
213  111.,  70;  People  v.  Sevorson,  113  111.  App.,  496;  Wilkin- 
son V.  Olin,  136  111.  App.,  527.  But  the  judgment  was  final, 
and  this  slight  error  is  immaterial. 

It  is  urged  that  the  plea  is  defective  in  not  averring  that  at 
the  time  the  suit  was  instituted  and  process  served,  defend- 
ant had  no  office  or  was  not  doing  business  in  the  county 
of  Henderson. 

Section  2  of  the  Practice  Act,  Hurd's  Statutes,  1905, 
provides  that  "it  shall  not  be  lawful  for  any  plaintiff  to  sue 
any  defendant  out  of  the  county  where  the  latter  resides 
or  may  be  found,"  with  certain  exceptions  not  important 
here.  Section  4  of  said  act  provides  that  any  incorporated 
company  may  be  served  with  process  by  leaving  a  copy  there- 
of with  its  president,  if  he  can  be  found  in  the  county  in 
which  the  suit  is  brought ;  if  he  shall  not  be  found  in  the 
county,  then  by  leavinc:  a  copy  of  the  process  with  any  clerk, 
s(  cretary,  superintendent,  general  agent,  cashier,  principal, 
director,  engineer,  conductor,  station  agent,  or  any  agent 
of  said  company  found  in  the  county ;  and  in  case  the  proper 
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oflScer  makes  return  upon  such  process  that  he  cannot,  in 
his  county,  find  any  clerk  or  other  of  the  enumerated  repre- 
sentatives of  the  company,  then  such  company  may  be  noti- 
fied by  publication.  The  plea  avers  that  service  in  this 
case  was  not  under  either  of  said  sections,  and  it  is  urged 
that  if  reliance  is  had  upon  either  of  said  sections,  the 
service  is  bad,  as  the  plea  denies  that  the  defendant  resided 
or  was  found  in  Henderson  county  and  that  any  of  its  oflScers 
were  found  in  that  county  and  there  served. 

Section  1  of  a  separate  act  which  is  usually  printed  in 
the  Practice  Act  as  paragraph  3  thereof,  provides  that  the 
courts  of  record  of  the  county  wherein  the  plaintiff  or  com- 
plainant may  reside  shall  have  jurisdiction  of  all  actions 
hereafter  to  be  commenced  by  any  individual  against  any 
insurance  company,  either  incorporated  by  any  law  of  this 
State  or  doing  business  in  this  State,  and  all  process  issued 
in  any  cause  commenced  in  the  county  wherein  the  plaintiff 
may  reside,  wherein  an  individual  may  be  plaintiff  or  com- 
plainant and  any  such  company  defendant,  may  be  directed 
to  any  county  of  this  State  for  service  and  return  under  this 
section  of  the  Practice  Act.  "It  is  by  virtue  of  the  fore- 
going section  that  the  courts  of  record  of  the  county  wherein 
the  plaintiff  or  complainant  may  reside  are  given  jurisdiction 
of  all  actions  wherein  an  individual  is  plaintiff  or  complain- 
ant and  an  insurance  company  is  defendant,  and  are  author- 
ized to  direct  their  process  to  any  county  of  the  State  for 
service  and  return.  It  will  be  noted  that  the  foregoing 
section  of  the  Practice  Act  places  foreign  and  domestic  insur- 
ance companies  on  the  same  footing.  There  is  here  no  attempt 
upon  the  part  of  the  legislature  to  impose  any  conditions 
upon  foreign  companies  from  which  domestic  companies  are 
exempted."  Ladies  of  Maccabees  v.  Harrington,  227  111., 
622. 

Plaintiff,  being  a  resident  of  Warren  county,  could,  by 
virtue  of  said  paragraph  3  of  the  Practice  Act,  have  insti- 
tuted suit  in  the  Circuit  Court  of  said  county,  and  clothed 
it  with  jurisdiction  over  defendant  in  error,  by  causing  its 
process  to  be  issued,  directed  to  any  county  in  this  State,  and 
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served  upon  defendant  in  error,  its  agents,  or  the  superin- 
tendent of  insurance.  Johnson  v.  Hanover  Ins.  Co.,  15 
Fed.  Kep.,  97.  This  she  did  not  do,  but  attempted,  while. a 
resident  of  Warren  county,  to  confer  jurisdiction  upon  the 
Circuit  Court  of  Henderson  county,  relying  presumably  upon 
the  18  th  section  of  the  act  governing  accident  life  insurance 
companies  not  organized  in  Illinois,  which  provides  that 
every  accident  life  insurance  company  not  organized  in  this 
State,  before  doing  business  in  this  State,  shall,  in  writing, 
appoint  an  attorney  resident  in  this  State,  upon  whom  all 
lawful  process  against  the  company  may  be  served  with  like 
effect  as  if  the  company  existed  in  this  State.  The  foregoing 
section  only  contemplates  lawful  process  issued  under  and 
by  virtue  of  said  paragraph  3  of  the  Practice  Act,  where  such 
process  may  have  issued  from  a  court  of  record  of  the 
county  where  the  plaintiff  or  complainant  resides. 

The  demurrer  was  therefore  properly  sustained,  and  the 
judgment  of  the  trial  court  is  aflSrmed. 

Aifirmed. 


Rebecca  Converse  et  al.,  Defendants  in  Error^  t.  Louisa 
Hindes  et  al.^  Plaintiffs  in  Error. 

Gen.  No.  4,882. 

1.  Appeals  and  ebrobs — when  merits  will  he  determined  notwitli- 
standing  irregularities.  The  merits  of  an  appeal  will  be  determined 
by  the  Appellate  Court  notwithstanding  informalities  and  irregu- 
larities in  the  manner  of  bringing  up  the  cause  where  all  the  parties 
in  interest  are  before  the  court  and  none  of  such  irregularities  have 
been  brought  by  any  of  such  parties  to  the  attention  of  the  court. 

2.  Taxation  of  costs — power  of  court  with  respect  to.  Costs 
can  only  be  imposed  by  the  courts  where  their  imposition  is  author- 
ized by  statute,  except  in  peculiar  cases,  such  as  where  the  construc- 
tion of  a  will  is  involved. 

3.  Service  of  process — effect  of,  where  had  hy  publication.  Ser- 
vice of  process  by  publication  only  enables  the  court  to  give  effect  to 
the  proceeding  insofar  as  it  is  one  in  rem;  such  service  does  not  au- 
thorize a  personal  judgment  or  decree. 
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Bill  to  contest  will.  Error  to  the  Circuit  Court  of  Livingston 
County;  the  Hon.  George  W.  Patton,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Reversed.  Opinion  filed 
March  11,  1908. 

Stevens  K.  Baker,  for  plaintiffs  in  error. 

n.  H.  McDowell,  for  defendants  in  error ;  C.  C.  &  L.  F. 
Strawn,  of  counsel. 

Mk.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

Kebecca  Converse,  widow  of  Orlin  Converse  who  died  tes- 
tate on  January  15,  1906,  by  Fred  Fienhold,  her  conservator, 
filed  a  bill  in  the  Circuit  Court  of  Livingston  county  on 
August  15,  1906,  to  contest  the  will  of  her  deceased  hus- 
band, and  made  defendants  thereto  his  heirs  at  law,  devisees 
and  legatees.  Some  of  the  defendants  were  personally 
served,  others  were  brought  in  by  publication.  H.  H. 
McDowell  and  C.  C.  and  L.  F.  Strawn  appeared  as  solici- 
tors for  certain  defendants  interested  in  sustaining  the  will, 
and  filed  an  answer  for  them.  There  was  a  trial  and  a 
decree  sustaining  the  will.  Afterward,  said  solicitors  filed 
a  petition  asking  that  they  be  allowed  solicitor's  fees  for  their 
services  and  that  the  same  be  taxed  as  costs  and  charged 
against  the  heirs  whom  they  represented  (except  one  May 
C.  Filo),  who  are  now  joined  with  said  solicitors  as  de- 
fendants in  error,  and  also  against  plaintiffs  in  error 
who  were  also  heirs  and  co-defendants  in  the  suit  below, 
though  not  appearing  at  any  stage  of  the  trial.  There  was 
a  hearing  on  the  petition,  and  the  solicitors'  fees  were  fixed 
at  $5,000  and  that  sum  together  with  the  costs  of  the  pro- 
ceeding to  tax  solicitors'  fees  were  ordered  taxed  as  costs 
against  defendants  in  error  and  plaintiffs  in  error  as  their 
interests  might  appear,  and  their  interests  in  the  real  estate 
left  by  the  deceased  were  ordered  sold  to  pay  said  fee  and 
costs,  and  execution  was  awarded  for  any  deficiency.  Plain- 
tiffs in  error,  Louisa  Ilindes  and  Myron  G.  Xorton,  were 
persons  who  would  take  under  the  will  and  who  also  would 
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take  as  heirs  at  law  if  the  will  were  set  aside,  and  they 
were  defendants  and  taxed  with  a  portion  of  these  solicitors' 
fees  and  costs,  and  they  have  sued  out  this  writ  of  error  and 
seek  the  reversal  of  said  decree  taxing  solicitor's  fees  and 
costs. 

There  are  several  informalities  and  irregularities  in 
the  manner  of  bringing  this  cause  before  us,  for  which  we 
might  set  aside  the  order  taking  the  cause  and  defer  a  de- 
cision till  the  same  are  corrected.  The  parties  in  interest, 
however,  are  all  before  us  and  have  not  seen  fit  to  raise 
any  of  these  points,  but  have  submitted  the  cause  for  decision 
upon  the  merits,  and  we  have  concluded  to  treat  these  infor- 
malities and  irregularities  as  waived. 

Defendants  in  error  urge  that  an  allowance  of  solicitor's 
fees  to  be  taxed  as  costs  is  discretionary  with  the  court,  and 
cite  Askee  v.  Springer,  111  111.,  662,  in  support  of  their 
contention.  The  court  in  its  opinion  in  that  case  had  in 
contemplation  costs  provided  by  the  statute  and  ordinarily 
taxable,  and  not  solicitor's  fees.  Defendants  in  error  also 
cite  and  apparently  rely  on  a  number  of  other  cases,  an 
examination  of  which  discloses  that  they  relate  to  taxable 
costs  under  the  statute  and  not  to  solicitor's  fees.  Solicitors' 
fees  cannot  be  ordered  and  taxed  as  costs  at  the  discretion- 
of  the  trial  court,  as  urged  by  defendants  in  error,  but  only 
when  authorized  by  statute,  and  there  is  no  statute  pro- 
viding for  ordering  solicitor's  fees  and  taxing  them  as  costs 
in  will  contests. 

In  Wilson  v.  Clayburgh,  215  111.,  506,  the  court  said, 
^*It  has  been  repeatedly  held  in  this  state,  that  nothing  can 
be  allowed  and  taxed  as  costs  by  the  clerk  or  the  court  but 
items  of  cost  designated  by  the  statute  to  be  so  allowed  and 
taxed.  (Constant  v.  Matteson,  22  111.,  546;  Stra\\Ti  v. 
Strawn,  46  III,  412;  Eimer  v.  Eimer,  47  id.,  373;  Conwell 
V.  McCowan,  53  id.,  363;  Campbell  v.  Campbell,  63  id., 
502;  Roby  v.  Chicago  Title  and  Trust  Co.,  194  id.,  228; 
Eif^kor  v.  City  of  Danville,  204  id.,  101.)  The  only  ex- 
ception to  this  rule  in  this  State  is  in  cases  brought  by 
trustees  for  the   construction  of  wills,  where  a  will  is  so 
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ambiguous  as  to  make  it  necessary  to  go  into  a  court  of 
chancery  to  obtain  a  construction  thereof,  in  which  class  of 
cases  the  costs  of  the  litigation  must  be  borne  by  the  estate. 
(Woman's  Missionary  Society  of  America  v.  Mead,  131  111., 
338 ;  Ingraham  v.  Ingraham,  169  id.,  432 ;  Arnold  v.  Alden, 
173  id. J  229.)"  This  suit  was  not  for  the  construction 
of  a  will  claimed  to  be  ambiguous,  but  a  proceeding  to  set 
aside  a  will,  and,  in  the  absence  of  a  statute  providing  for 
the  allowance  of  solicitor's  fees  in  such  cases,  the  order  of 
the  court  allowing  solicitor's  fees  was  improper. 

Plaintiffs  in  error  were  nonresidents  and  served  by  publica- 
tion. Plaintiff  in  error,  Louisa  Hindes,  was  defaulted.  She 
was  not  personally  before  the  court  and  no  personal  judgment 
could  therefore  be  properly  rendered  against  her,  nor  exe- 
cution awarded  for  the  deficiency.  The  notice  of  publica- 
tion only  enabled  the  court  to  give  effect  to  the  proceedings 
so  far  as  it  was  one  in  rem.  Harris  v.  Pjillman,  84  HI.,  20 ; 
Town  of  Virden  v.  Needles,  98  HI.,  366;  Bickerdike  v. 
Allen,  157  111.,  95. 

The  decree  directed  that  the  allowance  of  solicitors'  fees 
be  paid  direct  to  H.  H.  McDowell  and  C.  C.  and  L.  F. 
Strawn.  If  an  allowance  of  solicitor's  fees  had  been  proper, 
the  order  should  have  directed  it  to  be  paid  to  the  parties 
to  the  suit  who  had  incurred  the  liability  for  solicitor's  fees. 

Plaintiffs  in  error  were  nonresidents,  were  served  by  publi- 
cation only,  and  Louisa  Hindes  did  not  employ  solicitors,  and 
we  know  of  no  rule  of  law  by  which  she  can  be  called  upon 
to  pay  or  contribute  to  fees  of  solicitors  employed  by  others. 
There  was  no  compulsion  on  her  to  defend.  It  is  insisted, 
however,  by  defendants  in  error  that  this  is  like  a  case  where 
all  owners  of  a  common  estate  are  in  law  bound  to  contribute 
to  a  lawful  charge  thereon,  such,  for  instance,  as  a  mortgage 
placed  upon  his  land  by  a  testator  and  remaining  unpaid 
at  his  death.  We  see  no  similarity  in  this  illustration. 
Plaintiffs  in  error  were  all  heirs  at  law  of  the  deceased. 
They  would  have  inherited  if  the  will  had  been  set  aside. 
They  may  have  been  indifferent  to  the  result  of  the  contest 
of  the  will.     It   is   evident  that  Louisa   Hindes   was  not 
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enough  interested  to  appear  and  employ  attorneys.  The 
solicitors  who  obtained  the  order  for  fees  were  employed  by 
certain  of  the  defendants.  Their  services  or  the  compensa- 
tion therefor  are  a  matter  of  contract.  Those  who  hired 
them  are  liable  for  the  contract  price,  if  there  was  a  con- 
tract, or,  in  the  absence  of  contract,  for  the  reasonable  and 
customary  fee  for  such  services.  Plaintiff  in  errror  Louisa 
Hindes  did  not  hire  them  and  is  not  liable  to  them,  and  if 
plaintiff  in  error  Myron  G.  Norton  joined  in  hiring  them 
he  is  liable  only  on  his  express  or  implied  contract 

The  decree  for  solicitors'  fees  and  costs  is  therefore  re- 
versed. 

Reversed. 


Otto  Hermanson,  Appellant,  t.  A.  P.  Goodyear,  Ap- 
pellee. 

Gen.  Ifo.  43^L 

1.  False  impbisonment — when  burden  of  proving  illegality  of, 
upon  plaintiff.  As  a  general  proposition  of  law,  it  is  only  necessary 
for  the  plaintiff  in  actions  for  false  imprisonment  to  show  that  he 
has  been  restrained  of  his  liberty.  The  presumption  then  arises 
that  his  restraint  was  unlawful  and  the  burden  of  proving  a  justi- 
fication, if  any  exists,  is  upon  the  defendant.  But  when  the  plain- 
tiff goes  further  than  this  and  shows  that  such  imprisonment  was 
caused  by  a  complaint  before  a  magistrate,  the  issuing  of  a  war- 
rant upon  such  complaint,  and  a  trial  and  examination  under  it, 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  proceed- 
ings were  invalid  or  irregular,  the  presumption  of  law  being  in  favor 
of  the  regularity  of  Judicial  proceedings  even  in  courts  of  limited 
jurisdiction. 

2.  False  imprisonment — when  justice  of  peace  not  liable  in  civil 
action  for.  A  justice  of  the  peace  is  not  liable  in  a  civil  action  for 
false  imprisonment  where  it  appears  that  he  had  jurisdiction  as  well 
over  the  offense  charged  as  of  the  person  of  the  plaintiff. 

Trespass.  Appeal  from  the  Circuit  Court  of  Iroquois  County; 
the  Hon.  Frank  L.  Hooper,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 

F1.EMING  R.  MooRE  and  Xellie  B.  Kessleic,  for  appel- 
lant. 
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Mb.  Presxding  Justice  Willis  delivered  the  opinion  of 
the  court 

This  was  a  suit  in  trespass  for  false  imprisonment  brought 
in  the  Circuit  Court  of  Iroquois  county,  by  Hermanson,  a 
peddler  of  patent  medicines,  against  A.  P.  Groodyear,  a 
justice  of  the  peace,  to  recover  damages  claimed  to  have  been 
sustained  on  account  of  appellant's  arrest  and  detention  or 
imprisonment  for  violating  an  ordinance  of  the  village  of 
Woodland  in  said  county.  In  September,  1905,  complaint 
was  made  before  appellee,  charging  appellant  with  violating 
an  ordinance  of  said  village  of  Woodland,  prohibiting  ped- 
dling without  a  license.  A  warrant  was  issued  and  appel- 
lant was  arrested  and  brought  before  appellee.  Upon  ap- 
pellant's application,  the  cause  was  continued  for  ten  days 
that  he  might  prepare  for  trial.  At  the  trial  appellant 
waived  a  jury,  appellee  heard  the  evidence  and  imposed  upon 
him  a  fine  of  $10  and  costs,  and  entered  judgment  for 
that  amount.  The  judgment  ordered  that  upon  appellant's 
failure  to  pay  the  fine  and  costs,  he  be  committed  to  the 
county  jail  until  the  fine  and  costs  were  paid,  the  imprison- 
ment not  to  exceed  six  months.  Appellant  refused  to  pay 
the  fine  and  costs,  and  appellee  issued  a  mittimiLS  directed 
to  the  village  marshal,  authorizing  him  to  take  appellant 
and  deliver  him  to  the  keeper  of  the  county  jail,  to  be  there 
kept  until  the  fine  and  costs  were  paid  or  he  was  dis- 
charged by  due  process  of  law.  The  village  marshal  in  obedi- 
ence to  the  mittimus,  conveyed  appellant  to  the  keeper  of 
the  county  jail,  who  for  some  reason  refused  to  receive  him 
and  he  was  permitted  to  go  without  further  restraint. 

Appellant  filed  a  declaration  containing  two  counts  charg- 
ing appelleee  with  imprisoning  appellant  without  reasonable 
or  probable  cause.  To  the  declaration,  appellee  interposed  a 
plea  of  not  guilty  and  also  a  special  plea  alleging  that  he 
was  a  justice  of  the  peace,  and  setting  out  certain  sections 
of  the  ordinance  claimed  to  have  been  violated,  the  entering 
of  judgment  against  appellee  for  a  violation  of  the  ordinance 
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and  the  issuing  of  the  mittimus  to  the  village  marshal  author- 
izing him  to  take  and  deliver  appellee  to  the  keeper  of  the 
county  jail,  to  he  there  detained  until  the  fine  and  costs 
were  paid  or  he  be  discharged  by  due  process  of  law.  To 
the  special  plea,  appellant  filed  a  replication.  The  issues 
were  joined  and  the  trial  proceeded.  At  the  close  of  appel- 
lant's evidence  in  chief,  the  court  on  motion  of  appellee, 
directed  the  jury  to  return  a  verdict  finding  appellee  not 
guilty,  and  such  a  verdict  was  returned.  A  motion  for  a 
new  trial  was  denied,  judgment  was  entered  on  the  verdict, 
and  this  appeal  is  prosecuted  by  plaintiff. 

It  is  urged  that  the  filing,  of  the  special  plea  cast  upon 
appellee  the  burden  of  justifying  the  alleged  false  imprison- 
ment, notwithstanding  appellee's  plea  of  not  guilty.  If  ap- 
pellant had  shown  merely  that  appellee  directed  the  village 
marshal  to  take  appellant  into  custody,  and  that  appellant 
was  taken  by  the  village  marshal  pursuant  to  such  order  and 
deprived  of  his  liberty,  it  may  well  be  that  the  burden  would 
then  have  been  upon  appellee  to  show  justification.  But 
appellant  went  much  farther  in  his  proof.  He  proved  that 
appellee  was  a  justice  of  the  peace ;  that  a  written  complaint 
was  made  to  him  under  the  direction  of  the  officers  of  the 
village;  that  he  issued  a  writ  for  appellant;  that  appellant 
appeared 'and  obtained  a  continuance;  that  at  the  date  fixed 
for  trial  both  parties  appeared,  the  village  by  its  attorney, 
appellant  in  person  and  by  attorney ;  that  appellant  waived 
a  jury  in  writing;  that  testimony  was  heard;  that  appellant 
admitted  the  act  complained  of;  that  the  court  found  appel- 
lant guilty  and  fined  him  ten  dollars  and  costs,  and  that  it 
was  part  of  the  judgment  that  he  be  committed  to  the  county 
jail  until  the  fine  and  costs  were  paid,  provided  such  im- 
prisonment should  not  exceed  six  months,  or  until  released 
by  due  process  of  law.  Appellant  introduced  the  transcript 
of  the  justice's  judgment  in  evidence  to  prove  that  the  village 
attorney  made  out  the  mittimus,  and  that  appellee  as  justice 
of  the  peace  signed  it  and  delivered  it  to  the  officer.  It  is 
true,  he  proved  that  appellee  spoke  some  words  to  the  officer 
to  the  effect  that  he  was  to  take  appellant  to  jail  if  he  did 
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not  pay  this  fine,  but  it  is  obvious  that  that  was  in  connection 
with  making  out  and  handing  the  officer  the  mittimus.  It  is 
evident  that  all  that  the  officer  did  by  way  of  restraining 
appellant  of  his  liberty  was  under  the  mittimus.  The  officer 
took  appellant  to  the  county  jail,  and,  for  some  reason  not 
disclosed,  the  sheriff  refused  to  receive  him  and  he  was 
allowed  to  go.  The  only  thing  appellant  did  not  prove  was 
the  contents  of  the  mittimus.  If  appellant's  declaration  had 
stated  all  these  facts,  it  is  obvious  that  it  would  not  have 
stated  a  cause  of  action  and  would  have  been  subject  to 
demurrer.  The  law  governing  the  evidence  as  it  appears  in 
this  record  is  stated  in  Newell  on  Malicious  Prosecution  and 
Falg^  Imprisonment,  page  481,  par.  23,  in  the  following 
language:  "As  a  general  proposition  of  law,  it  is  only 
necessary  for  the  plaintiff  in  actions  for  false  imprison- 
ment to  show  that  he  has  been  restrained  of  his  liberty. 
The  presumption  then  arises  that  his  restraint  was  unlawful 
and  the  burden  of  proving  a  justification,  if  any  exists,  is 
upon  the  defendant.  But  when  the  plaintiff  goes  further 
than  this  and  shows  that  such  imprisonment  was  caused  by  a 
complaint  before  a  magistrate,  the  issuing  of  a  warrant  upon 
such  complaint,  and  a  trial  and  examination  under  it,  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  that  the  proceedings 
were  invalid  or  irregular,  the  presumption  of  law  being  in 
favor  of  the  regularity  of  judicial  proceedings  even  in 
courts  of  limited  jurisdiction.'' 

It  is  clear  from  the  evidence  that  appellee  as  justice  of 
the  peace  had  jurisdiction  as  well  over  the  offense  charged 
as  of  the  person  of  appellant.  In  Lancaster  v.  Lane,  10 
111.,  242,  the  court  said:  "We  understand  the  principle  to 
be  well  settled,  that  where  a  magistrate  has  jurisdiction,  as 
well  over  the  offense  as  over  the  person  of  the  offender,  his 
acts,  though  never  so  erroneous,  will  not  make  him  a  tres- 
passer; and  that  a  conviction  by  him  still  subsisting,  and 
valid  upon  the  face  of  it,  on  a  subject  witEin  his  jurisdiction, 
is  a  legal  bar  to  an  action  for  anything  done  under  such 
conviction.  His  judgment  is  conclusive  until  it  is  reversed, 
*    *     *     And  it  is  held,  accordingly,  that  neither  an  indict- 
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ment  nor  an  action  lies  against  a  judicial  officer  for  any 
judicial  act  which  he  has  jurisdiction  to  do,  if  the  circum- 
stances warrant  it  The  whole  difference,  in  all  such  cases, 
lies  hctween  the  want  of  jurisdiction  and  an  abuse  of  juris- 
diction. In  the  one  case,  the  magistrate  is  liable  to  an 
action ;  in  the  other  case,  he  is  not  liable."  Flack  &  Johnson 
V.  Ankeny,  Breese,  145. 

Testing  this  case  by  these  rules,  appellee  is  not  liable. 
He  had  the  right  to  be  tried  by  his  docket,  and  was  entitled 
to  the  evidence  it  might  furnish  in  his  favor,  and  it  is 
immaterial  whether  the  docket  or  the  transcript  thereof  was 
introduced  in  (evidence  by  himself  or  appellant 

Appellant  having  failed  to  make  out  a  prima  facie  -case, 
the  trial  court  did  not  err  in  directing  a  verdict  for  appellee. 

The  judgment  is  therefore  affirmed, 

Afflrmed. 


Nellie  Sulliran,  Appellee,  v.  William  E.  SuUiyaii  et 
al.^  Appellants. 

Gen.  No.  4,926. 

1.  Evidence — when  immateriah  properly  admitted.  Evidence  In 
Itself  immaterial  may  be  competent  if  inseparably  interwoven  with 
a  material  conversation. 

2.  Instbuctions — must  limit  jury  to  law  and  evidence.  An  In- 
struction is  erroneous  which  gives  the  jury  a  license  to  do  what 
they  think  is  right,  independent  of  the  rules  of  evidence  governing 
the  situation. 

3.  Instruction — when  upon  preponderance  of  evidence  erroneous. 
An  instruction  upon  the  subject  of  the  preponderance  of  the  evidence 
is  erroneous  which  omits  important  elements  which  should  be  con- 
sidered by  the  jury  in  determining  where  the  preponderance  lies, 
such  as  candor  or  lack  of  candor,  bias  or  lack  of  bias,  on  the  part 
of  the  witnesses.  Such  an  instruction  is  seriously  bad  where  it  does 
not  call  the  attention  of  the  jury  to  the  element  to  be  considered  as 
to  the  number  of  witnesses  upon  the  respective  sides  where  the  num- 
ber of  witnesses  upon  one  side  preponderates  greatly  over  those 
testifying  upon  the  other. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  McHenry  County; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.     Heard  In  this 
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court  at  the  October  term«  1907.    Reversed  and  remanded.    Opinion 
filed  March  11.  1908. 

C.  P.  Baknes,  for  appellants, 

Y.  S.  LuMLEY,  for  appellee. 

Mb.  Pbesiding  Justice  Wlllis  delivered  the  opinion  of 
the  court. 

William  B.  Sullivan  died  October  28,  1904,  leaving  him 
surviving  Nellie  Sullivan,  his  widow,  and  a  large  family  by 
a  former  wife,  of  whom  William  E.,  Charles  and  Joseph 
Sullivan  are  appellants  here.  On  November  30,  1904,  Nel- 
lie Sullivan  received  a  draft  for  $1,000,  the  amount  of  an 
insurance  policy  carried  by  deceased  in  the  Catholic  Order 
of  Foresters  in  which  she  was  named  the  beneficiary.  She 
indorsed  the  draft  and  turned  it  over  to  William  E.  Sullivan, 
who,  near  the  first  of  December,  paid  to  E.  M.  Patrick  the 
sum  of  $1,000  and  received  therefor  a  receipt  and  cer- 
tificate of  release  of  the  name  of  William  B.  Sullivan  on  a 
$2,500  note  given  by  the  Sullivan  brothers,  and  the  payment 
of  which  their  father  had  guaranteed. 

On  June  6,  1906,  Nellie  Sullivan  instituted  this  suit  in 
assumpsit  in  the  Circuit  Court  of  McHenry  county  against 
William  E.,  Charles  and  Joseph  Sullivan,  to  recover  the 
$1,000  with  interest  thereon,  and  filed  a  declaration  con- 
taining the  common  counts.  The  defendant  interposed  the 
plea  of  non  assumpsit  and  a  verified  plea  of  non-joint  liabil- 
ity. There  was  a  trial  and  a  verdict  for  $1,107.27  in  favor 
of  plaintiff.  A  motion  for  a  new  trial  was  denied,  judgment 
was  entered  on  the  verdict,  and  this  appeal  was  taken. 

Appellee's  contention  is  that  the  transaction  in  relation 
to  the  draft  between  herself  and  the  Sullivan  brothers  was 
a  loan  for  which  they  were  to  give  her  their  note,  but  appel- 
lants claim  it  was  a  gift. 

Appellee  testified  that  William  E.  Sullivan  asked  her  to 
let  them  have  the  $1,000  insurance  money  when  she  got  it, 
and  she  said  she  would  loan  it  to  them  for  one  year  at  5 
per  cent  until  they  could  get  straightened  up.     In  corrobora- 
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tion  of  her  testimony,  she  produced  as  witnesses  appellant 
William  E.  Sullivan  and  Mr.  Casey.  A  careful  examination 
of  their  testimony  leads  us  to  the  conclusion  that  it  in  no 
material  particular  corroborates  her  statement  that  the  trans- 
action was  a  loan. 

On  behalf .  of  appellants,  Bessie  Sullivan  testified  that 
appellee  told  her  she  was  going  to  give  John,  Will,  Joe  and 
Charlie  the  insurance  money  and  that  she  didn't  want  a 
thing  for  it  John  F.  Sullivan  testified  that  she  told  him 
she  was  going  to  give  the  four  boys  the  insurance  money  of 
$1,000  and  that  later  she  told  him  she  had  given  the  boys 
the  $1,000.  William  E.  Sullivan  denied  that  he  ever  asked 
for  a  loan  of  the  $1,000,  or  that  he  borrowed  the  same  from 
appellee,  and  added  that  she  said,  "Will,  I  have  a  check 
from  the  Foresters.  I  don't  need  it.  You  boys  can  have 
it,"  and  that  she  also  said,  "I  am  going  to  give  you  boys 
this  insurance  money";  that  she  handed  him  the  draft, 
and  said,  "I  make  you  boys  a  present  of  this" ;  and  that  she 
later  said  to  him,  Charlie  and  Joe,  "The  check  I  gave  Will, 
the  other  day,  I  want  you  three  boys  to  have  it"  Charles 
and  Joseph  Sullivan  corroborated  William  as  to  this  last 
conversation.  Vemie  Sullivan  testified  that  when  appellee 
handed  William  Sullivan  the  check  she  said,  "Here,  Will,  is 
a  check;  you  boys  may  have  it."  Lawrence  Sullivan  testi- 
fied that  he  saw  appellee  hand  William  a  paper  the  size  of 
a  draft  or  check,  and  that  she  said,  "That  was  a  check  for 
$1,000.  I  have  given  it  to  Will,"  or  Will  and  the  boys. 
Ilattie  Sullivan  testified  that  appellee  told  her  she  had  given 
the  boys  $1,000  insurance  money.  Philip  Sullivan  testified 
that  appellee  told  him  John  was  jealous  because  she  didn't 
give  him  any  of  the  $1,000  insurance  money  she  gave  to 
Joe,  Will  and  Charlie.  One  Hendricks  and  William  E. 
Sullivan  testified  that  at  a  meeting  in  lawyer  Casey's  office  in 
June,  1905,  Casey  asked  Mrs.  Sullivan  if  sh?  had  given  the 
boys  the  $1,000  insurance  money,  and  she  said  she  had.  On 
cross-examination,  Casey  admitted  hearing  her  at  that  time 
say  something  about  making  a  present  in  which  she  mentioned 
the  sum  of  $1,000.     John   Sullivan  also  testified  that  at 
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the  meeting  in  Casey's  oflBce,  Casey  said  to  Mrs.  Sullivan, 
**What  about  this  insurance  money  ?"  And  she  said  she  had 
given  it  to  her  three  boys. 

It  appears  from  the  record  that  much  evidence  was  intro- 
duced showing  the  money  appellee  had  when  she  married 
appellants'  father,  and  that  he  obtained  possession  thereof, 
and  gave  a  note  therefor  which  was  lost  and  could  not  be 
found  after  his  death,  and  that  she  filed  a  claim  against  her 
husband's  estate  thereon,  and  that  there  were  a  number  of 
unsettled  matters  between  appellee  and  the  estate,  and  that 
afterwards  there  was  a  compromise  effected  by  which  she 
yielded  various  portions  of  her  demands  and  was  paid  an 
agreed  amount ;  also  efforts  were  made  to  show  that  she  had 
been  induced  to  sell  her  homestead  and  dower  interests  at 
a  price  apparently  disadvantageous  to  her.  This  proof  was 
mostly  admitted  without  objection.  So  much  of  this  evi- 
dence as  was  interwoven  with  and  a  part  of  the  conver- 
sation relative  to  the  $1,000  draft,  was  competent,  but 
wherein  it  was  not  so  interwoven  with  conversation  between 
appellants  and  appellee  relative  to  the  drafts  it  was  imma- 
terial. 

It  appears  from  the  record  that  appellants,  their  brother 
John,  appellee,  Mr.  Hendricks  and  a  number  of  other  persons 
in  May,  1905,  had  a  meeting  in  the  office  of  lawyer  Casey 
at  Woodstock  for  the  purpose  of  arranging  a  settlement  of 
their  differences,  growing  out  of  the  administration  of  the 
estate  and  appellee's  claims  against  the  estate,  at  which  time 
the  subject-matters  just  referred  to  and  the  $1,000  draft  for 
the  insurance  money  were  discussed.  We  are  therefore  of 
the  opinion  that  the  proof  in  regard  to  these  different  matters 
was  competent. 

As  this  judgment  must  be  reversed  for  errors  of  law  and 
another  trial  had,  we  refrain  from  expressing  an  opinion  on 
the  merits  of  the  case,  except  to  suggest  that  a  clear  pre- 
ponderance of  the  proof  seems  to  be  with  appellants.  With 
the  state  of  proof  above  indicated,  the  court  gave  at  the  re- 
quest of  appellee  a  number  of  instructions  now  complained  of 
by  appellants. 
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Appellee's  Ctb  instruction  reads  as  follows : 

"The  jury  are  instructed  that  in  an  action  like  this  for 
money  had  and  received,  proof  of  two  things  only  are  nec- 
essary:  First,  that  the  defendants  received  the  one  thousand 
dollars  in  question  from  the  plaintiff,  and  second,  that  in 
justice  and  as  a  matter  of  right  the  defendants  should  pay 
it  back  to  her,  and  if  the  jury  believed  from  all  the  evi- 
dence, facts  and  circumstances  proven  on  the  trial  that  the 
defendants  did  receive  the  one  thousand  dollars  from  the 
plaintiff,  and  that  in  justice  and  as  a  matter  of  right  they 
should  pay  it  back  to  her,  then  you  should  render  a  verdict 
in  favor  of  the  plaintiff  and  assess  her  damage  at  such  sum, 
if  any,  as  the  evidence  shows  she  is  entitled  to  recover." 

This  instruction  advised  the.  jury  that  they  were  at  lib- 
erty to  settle  all  the  equities  between  appellants  and  appellee 
and  the  estate  of  William  B.  Sullivan,  deceased,  and  gave 
tliem  a  license  to  do  what  they  thought  was  right,  independ- 
ent of  the  rules  of  law  governing  the  situation.  If  it  be  true 
that  appellee  gave  this  draft  to  appellants  and  they  reduced 
the  proceeds  to  their  possession  (as  they  did)  then  the  gift 
was  complete  and  no  suit  would  lie  to  recover  it,  no  matter 
how  much  appellee  may  have  been  wronged  or  overreached  in 
her  other  financial  dealings  with  appellants- 
Appellee's  5th  instruction  reads  as  follows: 

^'The  jury  are  instructed  that  the  greater  weight  of  the 
evidence  is  not  alone  determined  by  the  greater  number  of 
witnesses  testifying  to  any  fact  or  set  of  facts,  but  in  deter- 
mining where  the  greater  weight  of  the  evidence  is,  you  may 
take  into  consideration  the  opportunities  of  the  witnesses  for 
seeing  and  knowing  w^hat  they  testify  to  or  about,  the  prob- 
ability or  improbability  of  its  truth,  and  you  may  also  take 
into  consideration  the  connection,  if  any,  between  the  wit- 
nesses and  the  parties,  their  interest  in  the  result  of  the  suit 
and  their  conduct  while  testifying." 

The  objection  to  this  instruction  is  that  it  told  the  jury 
some  of  the  things  they  were  to  consider  in  determining 
on  which  side  tlie  preponderance  of  the  evidence  lay  but 
w^hoUy  omitted  the  number  of  witnesses.     In  the  case  of 
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E.,  J.  &  E.  Ey.  Co.  V.  Lawlor,  229  111.,  621,  the  court  in 
discussing  an  instruction  containing  these  words,  ^^The  jury 
are  instructed  that  the  preponderance  of  the  evidence  in  a 
case  is  not  necessarily  alone  determined  by  the  number  of 
witnesses  testifying  to  a  particular  fact  or  state  of  facts,'' 
after  reviewing  the  previous  holdings  on  instructions  contain- 
ing the  same  statement,  said,  "We  do  not  think  it  can  be  said 
this  court  has  given  its  unqualified  approval  of  this  instruc- 
tion or  that  it  might  not  be  misleading  in  a  case  where 
the  question  of  numbers  was  important  and  no  other  in- 
struction was  given  to  supplement  it."  In  this  case  this 
instruction  was  not  supplemented,  and  it  is  apparent  that 
the  number  of  witnesses  was  important.  They  stood  as  a 
matter  of  fact  in  the  ratio  of  one  to  ten,  and  the  number 
should  have  been  considered  by  the  jury.  The  instruction 
was  also  bad  in  that  it  omitted  other  elements,  such  as  can- 
dor, or  lack  of  candor,  bias  or  lack  of  bias,  of  the  witnesses. 
For  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Mary  A.  Coleman^  Appellee,  t.  James  Connolly  et  aL, 
Appellants. 

Gen.  No.  4^35. 

1.  Vendor  and  vendee — when  latter  acquires  right  to  possession 
of  real  estate.  A  vendee  of  real  estate  has  no  right  of  possession 
before  he  obtains  a  deed  unless  the  contract  so  specifies  or  the  ven- 
dor voluntarily  lets  him  into  possession;  nor  does  a  tender  of  the 
balance  of  the  purchase  price  confer  the  right  to  possession. 

2.  Forcible  entry  and  detainer — what  issue  not  involved  in. 
The  issue  of  title  is  not  involved  in  a  forcible  entry  and  detainer 
proceeding. 

Forcible  detainer.  Appeal  from  the  City  Court  of  Aurora;  the 
Hon.  E.  M.  Mangan,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.  Reversed  and  remanded.  Opinion  filed  March 
11,  1908. 

J.  P.  Callan  and  A.  C.  Van  Patten,  for  appellants; 
Eayaiond  &  Xewiiall,  of  counsel. 
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Sears  &  Smith,  for  appellee. 

Me.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  forcible  detainer  instituted  by  Mary 
A.  Coleman,  appellee,  against  James  and  Mary  Connolly, 
appellants,  before  a  justice  of  the  peace.  The  complaint 
charged  appellants  with  unlawfully  withholding  from  appel-' 
lee  possession  of  lot  three  in  block  ten,  of  Clark's  Seminary 
addition  to  Aurora,  Kane  county,  Illinois.  There  was  a 
judgment  for  appellee,  an  appeal  to  the  City  Court  of  Aurora, 
Illinois,  trial  before  the  court  without  a  jury,  judgment  for 
appellee  and  this  further  appeal. 

The  evidence  shows  that  Pierce  Cummings  owned  the 
real  estate  in  question  and  died  testate  in  1893.  His  will 
named  as  executors  and  trustees  his  two  daughters,  Anastasia 
and  Elizabeth  Cummings,  and  in  section  9  directed  that  the 
income  from  this  and  other  property  be  divided  between  his 
wife  ^Margaret  and  his  three  children,  one-third  to  his  wife 
and  the  remainder  divided  equally  among  the  three  children 
or  the  survivor  or  survivors ;  and  empowered  the  trustees 
to  sell  the  property  and  invest  the  purchaser  with  complete 
title,  and  give  one-third  of  the  proceeds  to  his  wife  if  she 
be  then  living,  and  the  remainder  to  his  three  daughters, 
Anastasia,  Elizabeth  and  Margaret  in  equal  parts,  or  to  the 
survivor  or  survivors,  share  and  share  alike.  The  will 
further  provided  that  if  one  of  the  trustees  or  executors  died, 
failed  to  act,  or  became  disqualified,  then  his  daughter,  Mar- 
garet Cummings,  on  reaching  her  majority,  should  become 
her  successor.  On  October  31,  1893,  Anastasia  and  Eliza- 
beth Cummings  were  appointed  executors.  About  1901 
Elizabeth  Cummings  died.  Anastasia  became  Mrs.  Healy 
and  moved  to  St.  Paul,  Minnesota.  Margaret  became  Mrs. 
Byrne,  and  on  July  28,  1904,  was  appointed  executrix  of 
said  estate.  After  Mrs.  Ilealy  moved  to  Minnesota,  she 
appointed  J.  P.  Callan  her  agent  in  Aurora  and  authorized 
him  to  sell  the  property  in  question.  After  Mrs.  Byrne  moved 
to  Chicago,  she  authorized  one  Ilotz,  her  agent  in  Aurora, 
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to  take  care  of  this  and  other  property.  Callan  obtained  an 
offer  of  $1,000  from  James  Connolly  for  the  property  and 
communicated  the  offer  to  Mrs.  Ilealy,  who  wrote  him  to 
close  the  trade.  On  July  29,  1904,  Callan  accepted  $60 
from  Connolly  and  gave  him  a  receipt  or  memorandum  in 
the  following  words  and  figures: 

"Aurora,  III,  July  29,  1904. 
Eeceived  of  James  Connolly  sixty  ($00.00)  to  apply  on 
purchase  of  the  Cummings  House  and  Lot  Xo.  442  South 
Broadway,  Aurora,  111.,  price  of  house  and  lot  to  be  $1,- 
000.00. 

Stessia  Cummings  Healy,  Executor, 

J.  r.  Callan,  Agent." 

A  deed  was  prepared  and  sent  to  Mrs.  Healy  which  was 
executed  by  her.  It  was  then  sent  to  Mrs.  Byrne  who  re- 
fused to  execute  it  and  it  was  never  delivered.  At  the 
time  the  memorandum  was  signed  and  delivered  to  Connolly, 
a  tenant  was  in  possession  of  the  property.  Some  six  months 
later  the  tenant  vacated  and  Connolly  put  a  lock  on  the 
door  and  afterwards  moved  into  the  house. 

On  February  5,  1907,  Margaret  Cummings,  the  widow, 
Anastasia  Healy  and  Charles  G.  Healy,  her  husband,  and 
Margaret  Byrne  and  John  T.  Byrne,  Ler  husband,  by  quit- 
claim deed,  conveyed  the  property  in  question  to  Mary  A. 
Coleman,  appellee,  in  consideration  of  $1,250. 

Connolly  does  not  claim  that  he  had  any  authority  from 
Mrs.  Healy  to  put  a  lock  on  the  door  or  to  move  into  the 
house,  but  does  urge  that  he  had  a  conversation  with  Hotz, 
agent  for  Mrs.  Byrne,  after  he  put  the  lock  on  the  door  but 
before  he  moved  into  the  house,  in  which  Hotz  consented 
to  his  taking  possession.  Connolly  testified  that  when  Hotz 
discovered  that  he  had  locked  the  house,  he  told  him  he 
would  break  the  lock,  put  him  out,  and  rent  the  house,  but 
after  he  had  some  talk  with  Hotz  and  showed  him  the  receipt 
or  memorandum,  and  said  to  him,  "I  am  after  buying  it," 
Hotz  said,  ^^All  right."  If  Hotz  had  authority  to  bind  his 
principal  in  this  matter,  which  does  not  appear  from  this 

25 
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record,  this  remark  did  not  amount  to  consent  for  Connolly 
to  enter  into  possession. 

A  vendee  of  real  estate  has  no  right  of  possession  before 
he  obtains  a  deed,  unless  the  contract  .so  specified  or  the 
vendor  voluntarily  lets  hira  into  possession.  William  v. 
Forbes,  47  111.,  150;  Chappell  v.  McKnight,  108  111.,  570. 
It  will  be  observed  that  the  memorandum  or  receipt  of  July 
29,  1904,  signed  by  Callan  as  agent  of  Anastasia  Cummings 
Ilealy,  was  silent  as  to  the  question  of  possession,  and  the 
record  fails  to  disclose  that  Mrs.  Ilealy  or  her  agent  Callan 
consented  that  Connolly  might  take  possession.  It  is  true 
the  evidence  shows  that  Connolly  tendered  the  balance  of 
the  contract  price,  but  that  is  of  no  force  in  establishing  the 
right  of  possession.  Connolly,  therefore,  entered  the  prem- 
ises without  right,  and  the  right  of  action  to  recover  the 
possession  of  the  premises  so  invaded  by  him  vested  at  once 
in  the  then  owner  of  the  property  (Fitzgerald  v.  Quinn,  139 
111.,  105),  and  such  right  of  action  did  not  pass  to  the 
assignee  of  the  party  in  whom  it  so  vested.  Dudley  v.  Lee, 
39  111.,  339.  Connolly  went  into  possession  nearly  two 
years  prior  to  February  5,  1907,  the  date  of  the  deed  upon 
which  appellee  bases  her  right  of  possession  of  the  premises 
and  the  right  of  possession  at  that  time  w^as  in  the  parties 
who  held  the  legal  title,  whether  it  w^as  the  trustees  or  de- 
visees under  the  will  of  the  said  Pierce  Cummings;  and  if 
the  same  was  in  the  grantors  of  the  deed  to  appellee,  that 
right  did  not  pass  by  said  deed. 

This  being  a  proceeding  involving  the  right  of  possession 
only,  we  are  not  called  upon  to  settle  the  question  of  title 
arising  from  the  alleged  contract  on  the  one  hand  and  the 
deed  to  Mary  A.  Coleman  on  the  other.  Fitzgerald  v.  Quinn, 
supra.  Therefore  it  is  immaterial  for  the  purposes  of  tliis 
hearing  whether  the  title  to  the  premises  in  controversy 
was  in  the  widow  and  children  of  the  testator  or  in  the' 
trustees  under  the  will.  The  action  of  forcible  detainer 
is  a  special  statutory  proceeding  and  must  be  brought  by 
the  person  whose  possession  has  been  invaded.  It  is  an 
action  by  such  person  to  be  restored  to  the  possession,  and 
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one  suing  under  the  forcible  detainer  act  must  show  a*  right 
of  possession  in  himself,  and  he  cannot  rely  on  a  lack  of 
right  in  those  whom  he  seeks  to  dispossess.  Mcllwain  v. 
Karstens,  152  111.,  135 ;  Fitzgerald  v.  Quinn,  supra.  The 
facts  do  not  show  that  appellee  had  any  right  of  possession 
in  the  premises  invaded,  therefore  she  is  not  entitled  to  main- 
Jain  this  action. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Estate  of  P.  8.  Eempton,  Appellee,  r.  John  Funk,  Ap- 

pellant 

Gen.  No.  4,988. 

1.  PBOPOsrrioxs  of  law — what  not  presentation  of.  It  is  not  a 
presentation  of  propositions  of  law,  within  the  meaning  of  the  stat- 
ute, to  offer  in  evidence  the  bill  of  exceptions  showing  the  proposi- 
tions of  law  which  were  passed  upon  at  a  previous  hearing  of  the 
cause. 

2.  Propositions  of  i^w-^hen  statute  with  regard  to,  has  no  ap- 
plication. The  statute  providing  for  the  presentation  of  proposi- 
tions of  law  applies  only  to  those  cases  where  the  parties  are  entitled 
to  a  trial  by  jury  and  waive  such  right. 

3.  Res  judicata — when  former  judgment  is.  The  judgment  of 
the  Appellate  Court  in  one  appeal  of  a  cause  is  res  judicata  in  a  sub- 
sequent appeal  of  all  questions  decided  upon  the  first  appeal. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Livingston  County;  the  Hon.  Thomas  M.  Habbis,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1907.  Affirmed 
In  part  and  reversed  in  part.    Opinion  filed  March  11,  1908. 

Chase  Fowleb,  for  appellant 

White  &  Tuesburo  and  A.  C.  Nobton,  for  appellee. 

Mr.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

This  case  was  decided  by  this  court,  and  the  opinion 
rendered  therein  is  entitled  Funk  v.  Kempton,  123  111.  App., 


388  Appellate  Courts  op  Illinois. 

Vol.  139.]  Kempton  v.  Funk. 

100,  where  the  judgment  of  the  Circuit  Court  was  affirmed, 
except  in  so  far  as  it  held  that  a  certain  claim  of  Funk 
against  the  estate  of  Kempton  was  barred  by  the  Statute  of 
Limitations.  This  court  granted  an  appeal  to  the  Supreme 
Court,  which  appeal  was  dismissed  by  that  court,  Funk  v. 
Kempton,  221  111.,  436.  Thereafter,  the  case  was  redocketed 
in  the  Circuit  Court  of  Livingston  county,  and  another  trial 
had.  The  case  was  an  appeal  from  a  judgment  of  the  County 
Court  in  relation  to  certain  matters  of  account  between  ap- 
pellant Funk  as  the  surviving  partner  of  a  firm  and  the  in- 
dividual creditors  of  the  deceased  partner.  The  facts  are 
stated  in  detail  in  our  former  opinion.  Funk  v.  Kempton, 
supra.  On  the  last  trial  in  the  Circuit  Court,  appellant  of- 
fered in  evidence  the  bill  of  exceptions  appearing  in  the 
record  of  the  former  trial,  which  included  a  number  of  prop- 
ositions of  law,  some  of  which  were  "refused"  and  others 
''held,"  and  here  assigns  as  error  the  rulings  of  the  trial 
court  upon  these  propositions  of  law,  as  if  they  had  been  of- 
fered at  the  last  trial  of  the  case  and  had  been  so  acted  upon 
by  the  court  conducting  that  trial.  The  record  discloses  that 
at  the  last  trial  no  propositions  of  law  were  offered  and  none 
either  held  or  refused.  Offering  in  evidence  the  bill  of  ex- 
ceptions of  the  former  trial,  which  included  the  propositions 
of  law  and  the  action  of  the  court  thereon  at  the  first  trial, 
was  not  presenting  those  propositions  for  the  ruling  or  de- 
cision of  the  court  at  the  last  trial,  nor  did  the  offering  of 
these  propositions  and  the  former  rulings  raise  any  question 
for  our  consideration  on  this  appeal.  Moreover,  there  was 
no  obligation  on  the  court  below  to  pass  on  propositions  of 
law.  Section  41  of  the  Practice  Act,  which  is  the  only 
warrant  for  the  submission  of  propositions  of  law,  provides 
that  in  all  cases  where  both  parties  agree  that  both  matters 
of  law  and  fact  may  be  tried  by  the  court,  cither  party  may 
submit  propositions  of  law.  The  section  only  applies  to 
those  cases  where  the  parties  are  entitled  to  a  trial  by  jury, 
which  right  they  may  waive  and  submit  propositions  to  the 
court.  The  People  v.  C.  B.  &  Q.  R.  R.  Co.,  231  111.,  112. 
It  is  indispensable  that  the  parties  should  agree  to  a  trial  of 
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the  cause  by-  the  court  without  a  jury  to  enable  the  court 
to  proceed  under  that  section.  Hermann  v.  Partridge,  79 
111.,  471.  It  does  not  govern  any  case  which  is  to  be  tried 
by  the  coupt  without  the  intervention  of  a  jury  in  the  absence 
of  agreement  or  consent  of  parties.  Martin  v.  Martin,  170 
III,  18;  Clifford  v.  Gridley,  113  111.  App.,  164.  The  par- 
ties were  not  entitled  to  a  trial  by  jury  in  this  case. 

At  the  last  trial  appellant  offered  an  alleged  report  of  the 
partnership  affairs  which  had  been  rejected  by  the  court  at 
the  former  hearing,  and  which  action  of  the  court  in  reject- 
ing such  report  we  had  approved  in  our  former  decision. 
The  court  again  refused  to  accept  and  approve  it,  and  or- 
dered appellant  to  file  a  report  in  accordance  with  the  former 
opinion  of  this  court.  Appellant  thereafter  did  file  a  report 
appearing  in  the  record,  in  which  he  stated  that  it  was  a  re- 
port of  the  partnership  accounts  and  in  compliance  with  the 
ruling  of  the  Appellate  Court.  lie  therein  protested  against 
being  required  to  state  and  submit  such  an  account;  never- 
theless he  conceded  by  the  express  language  of  the  report  so 
filed,  that  the  report  was  in  accordance  with  the  terms  of  our 
former  decision.  The  report  so  filed  by  appellant  under  pro- 
test the  trial  court  approved,  except  in  one  particular.  It 
required  appellant  to  charge  himself  with  interest  at  the  rate 
of  5  per  cent  per  annum  on  the  balance  in  his  hands,  from 
March  11,  1903,  to  April  16,  1907.  We  reverse  the  charge 
for  said  interest  for  the  reasons  stated  by  us  in  our  opinion 
filed  this  day  in  No.  4949,  Kempton  et  al.  v.  People,  Post, 
p.  563. 

The  argument  of  appellant  here  is  mostly  devoted  to  un- 
dertaking to  show  that  our  former  decision  was  incorrect. 
We  consider  that  question  settled  in  this  court  by  our  former 
decision. 

The  judgment  of  the  lower  court  is  therefore  reversed  as 
to  the  charge  for  interest  against  appellant,  and  is  in  all 
other  respects  affirmed. 

Affirmed  in  pari  and  reversed  in  part. 
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Crawford  McEnlglit,  Appellee,  y.  Guy  Mowat  et  aL^ 

Appellants. 

Oen.  No.  4,941. 

Contracts — when  executory  contract  merged  in  deed,  A  contract 
providing  for  the  sale  and  conveyance  of  real  estate  becomes  merged 
In  the  deed  conveying  such  real  estate  where  the  deed  made  in 
pursuance  of  such  contract  embraces  and  contains  all  the  subjects 
covered  in  the  executory  contract. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Peoria  County;  the  Hon.  Nicholas  E.  Wobthinq- 
TON,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1907.    Reversed  and  remanded.    Opinion  filed  March  11,  1908. 

F.  H.  TiciiENOE,  for  appellants. 

Dailey  &  MiLLEB,  for  appellee. 

Mr.  Presidit^g  Justice  Willis  delivered  the  opinion  of 
the  court. 

On  July  18, 1904,  Guy  Mowat,  Frank  Gift  and  D.  S.  Long 
doing  business  as  the  Park  Review  Land  Association,  by  G. 
T.  Mowat,  secretary,  entered  into  articles  of  agreement  under 
seal  with  Crawford  !McKnight  for  the  sale  of  a  lot  described 
as  Xo.  20,  in  block  5,  in  Park  View,  Peoria.  The  contract 
provided  that  for  a  consideration  therein  stipulated,  the  ven- 
dor should  convey  the  premises  therein  described  by  warranty 
deed  clear  of  encumbrances,  and  that  the  vendee  should  pay 
all  taxes,  assessments  or  impositions  that  might  be  legally 
levied  thereon  subsequently  to  the  year  1904.  August  15, 
1904,  the  final  payment  stipulated  for  in  the  contract  was 
made  and  a  deed  for  the  premises  executed  and  delivered  to 
the  wife  of  the  purchaser  as  his  agent,  and  duly  recorded. 
The  deed  recited,  ^^This  conveyance  is  made  subject  to  all 
taxes  and  special  assessments  and  special  taxes  thereon,  all 
of  which  the  grantee  herein  hereby  assumes  and  agrees  to 
pay."  In  March,  1904,  the  city  of  Peoria  passed  an  ordi- 
nance organizing  a  sewerage  district  in  which  the  premises 
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were  located.  Under  the  ordinance,  an  assessment  of 
$140.40  was  levied  on  the  premises,  payable  in  installments 
with  interest  at  6  per  cent  per  anmim  on  the  deferred  pay- 
ments. The  assessment  roll  was  confirmed  August  5,  1904, 
and  the  assessment  entered  September  11,  1904.  On  May  1, 
1905,  McKniglit  caused  to  be  paid  the  first  installment  with 
interest,  amounting  to  $17.64.  On  March  30,  1906,  he  paid 
the  second  installment,  $20.23.  On  June  12,  1906,  he 
brought  suit  before  a  justice  of  the  peace  of  Peoria  county  to 
recover  these  amounts  from  Guy  Mowat,  Frank  Gift  and  D. 
S.  Long,  and  obtained  judgment.  There  was  an  appeal  to 
the  Circuit  Court  of  said  county,  trial  without  a  jury  and 
judgment  rendered  in  favor  of  McKnight  for  $37.80,  and 
this  further  appeal  by  Mowat,  Gift  and  Long. 

It  appears  from  the  record,  that  the  contract  preceding 
the  deed  contained  no  subject  whatever  not  incorporated  in 
the  deed.  In  other  words,  the  deed  made  in  pursuance  of 
the  contract  embodied  and  contained  all  the  subjects  con- 
tained in  the  executory  contract.  Appellants  insist  that  the 
executory  contract  merged  in  the  deed,  and  that  such  deed 
is  a  new  agreement  between  the  parties,  and  the  only  evidence 
of  their  undertaking,  and  cite  and  rely  upon  Laflin  v.  Howe, 
112  111.,  253;  Howes  v.  Barker,  3  Johns.  (K  Y.),  506;  Wil- 
liams V.  Hathaway,  19  Pick.,  387.  In  Howes  v.  Barker, 
supra,  a  contract  had  been  executed  by  the  parties,  by  the 
terms  of  which  defendant  sold  plaintill  for  nine  pounds  per 
acre,  a  certain  tract  of  land.  The  money  was  to  be  paid 
and  a  deed  made  the  first  of  the  following  April.  At  tire 
time  specified  the  deed  was  made,  and  the  premises  were 
therein  described  »as  containing  275  acres.  The  purchase 
money,  nine  pounds  per  acre,  was  paid.  Afterward,  in 
measurement,  the  tract  of  land  was  found  to  contain  only 
263  acres  and  the  action  was  brought  to  recover  back  the 
money  paid  for  the  12  acres.  The  court  held  that  the  con- 
tract between  the  parties  was  executory,  and  having  been  exe- 
cuted and  consummated  by  the  dc?ed  subsequently  executed 
and  delivered,  the  original  agreement  became  void  and  of  no 
further  effect.     Williams  v.  Hathaway,  supra,  was  a  similar 
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case.  The  action  was  brought  to  recover  money  overpaid 
in  the  purchase  of  a  tract  of  land.  The  land  when  sold  was 
represented  to  contain  15  acres,  and  was  sold  at  a  certain 
price  per  acre.  A  deed  was  subsequently  given  in  which 
the  land  was  conveyed  for  $75.75  per  acre,  but  the  land  in 
measurement  did  not  hold  out.  The  plaintiff  was  however 
defeated,  the  court  holding  that  all  prior  statements  and  pro- 
posals were  merged  in  the  deed. 

In  Laflin  v.  Howe,  112  111.,  253,  the  court  in  referring  to 
these  two  cases  said:  *^It  will  be  observed  that  in  both  the 
cases  cited  the  contracts  preceding  the  deeds  contained  no 
subject  whatever  not  incorporated  in  the  deeds, — in  other 
words,  the  deed  made  in  pursuance  of  the  contract  embraCv?d 
and  contained  all  the  subjects  contained  in  the  executory  con- 
tract, and  when  such  is  the  case  the  prior  agreement  merges 
in  the  deed,  and  can  no  longer  be  resorted  to  for  the  purpose 
of  evidence  between  the  parties.  Those  cases  were  both  cited 
and  approved  in  Witbeck  v.  Waine,  16  N.  Y.,  532." 

The  contract  in  the  case  at  bar  embraced  but  one  subject 
and  the  deed  made  pursuant  thereto  embraced  and  contain^^d 
the  same  subject  and  no  other.  Applying  the  rule  announced 
in  the  Laflin  case,  supra,  we  hold  that  the  contract  merged 
in  the  deed  and  was  no  longer  efHcient  evidence  between  the 
parties,  and  that  the  terms  of  the  deed  could  not  be  ques- 
tioned by  oral  testimony.  If  we  are  correct  in  our  view  of 
the  law,  it  is  clear  that  appellee  is  not  entitled  to  recover 
back  the  money  paid  for  the  assessments  levied  in  1904,  in 
an  action  at  law.  Whether  he  might  be  heard  in  equity  for 
a  reformation  of  the  deed,  we  are  not  here  called  upon  to 
consider.  We  deem  it  unnecessary  to  consider  appellants' 
other  reasons  urged  for  a  reversal  of  this  judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Eilert  Bauman^  Appellee,  t.  John  A.  Stoller,  Appel- 
lant. 

Gen.  No.  4^48. 

1.  Evidence — lohen  admission  of  incompetent,  will  not  reverse. 
The  admission  of  incompetent  evidence  will  not  reverse  a  judg- 
ment when  rendered  by  the  court  in  a  trial  without  a  jury  if  the 
competent  evidence  supports  the  finding  and  judgment. 

2.  Propositions  of  law — when  not  subject  to  review.  Proposi- 
tions of  law  not  set  out  in  the  brief  and  argument,  nor  discussed 
therein,  will  not  be  considered  on  review. 

3.  Conveyances — when  deed  passes  fee;  when  not.  When  a 
statutory  warranty  deed  is  made  without  saying  "his  heirs  and 
assigns,"  it  passes  the  fee  to  the  grantee  if  there  are  no  other 
words  in  the  deed  indicating  a  contrary  intention,  but  if  a  con- 
trary intention  appears  in  the  instrument,  then  the  words  "con- 
vey and  warrant"  will  not  grant  the  fee  to  the  persons  named,  but 
will  subject  the  conveyance  to  all  of  the  conditions,  restrictions 
and  limitations  specified  in  the  deed. 

4.  Vendor  and  vendee — when  latter  not  hound  to  pay  purchase 
price.  A  vendor  cannot  force  a  vendee  to  pay  the  purchase  price 
and  receive  a  defective  conveyance. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Livingston  County; 
the  Hon.  George  W.  Patton,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 

KoBEBT  Henning  and  McIlduff  &  Thompson  for  ap- 
pellant. 

Thomas  Kennedy  and  A.  C.  Xokton,  for  appellee. 

Mr.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

On  October  15,  1903,  John  A.  Stoller,  appellant,  and 
Eilert  Bauman,  appellee,  entered  into  articles  of  agreement 
whereby  in  consideration  of  $18,960  Stoller  agreed  to  con- 
vey to  Bauman,  in  fee  simple,  clear  of  all  encumbrances, 
by  a  good  and  sufficient  warranty  deed,  two  80-acre  tracts  of 
land  located  in  Livingston  county,  subject  to  two  mortgages 
aggregating  $6,550  which  Bauman  was  to  assume  as  a  part 
of  the  consideration  above  stated.  He  paid  $1,500  cash  in 
hand,  and  the  balance,  $11,210,  was  to  be  paid  January  1, 
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1904,  on  dolivery  of  d('cd.  An  abstract  sliowing  merchanta- 
ble title  in  Stoller  at  date  of  delivery  was  to  be  delivered  for 
examination  October  15,  1003,  and  the  deed  was  to  be  deliv- 
ered Jannary  1,  1901.  Bauman  was  to  examine  the  abstract 
and  raise  objections  thereto,  if  any,  within  ten  days  from  date 
of  said  articles.  The  articles  contained  a  stipulation  that 
the  sum  of  $1,500  be  fixed  as  liquidated  damages  against  the 
party  failing  to  perform,  but  that  this  should  not  debar 
either  party  from  requiring  specific  performance.  Time 
was  made  of  the  essence  of  the  contract.  Bauman  presented 
objections  to  the  title  in  ten  days.  Another  contract  in 
writing  was  made  extending  the  time  of  performance  to  Janu- 
ary 8,  1904,  on  which  day  Bauman  tendered  the  balance  of 
the  purchase  price  due,  but  refused  to  accept  the  deed  ten- 
dered by  Stoller  because  the  ab:rtract  did  not  show  a  mer- 
chantable title.  Stoller  filed  a  bill  in  chancery  to  compel 
specific  performance  of  the  contract,  to  which  a  demurrer 
was  interposed  and  sustained,  with  leave  to  amend.  Stoller 
not  availing  himself  of  the  leave  to  amend,  the  bill  was  dis- 
missed without  prejudice.  Bauman  then  brought  this  suit 
in  the  Circuit  Court  of  Livingston  county  against  Stoller  to 
recover  the  $1,500  he  had  paid  on  the  contract,  with  interest 
thereon,  and  the  $1,500  specified  in  the  contract  as  liquidated 
damages.  The  declaration  contained  the  common  counts  and 
a  special  count  on  the  contract,  to  which  a  demurrer  both 
general  and  special  was  interposed  and  overruled.  A  stipula- 
tion was  entered  into  reciting  that  a  plea  of  the  general  issue 
had  been  filed,  and  stipulating  that  all  evidence  on  behalf  of 
defendant,  admissible  under  any  pica  properly  pleaded, 
should  be  admitted  under  the  general  issue,  and  that  all  evi- 
dence admissible  under  any  proper  replication  should  be  ad- 
mitted in  like  manner.  Tlie  payment  of  tlie  $1,500  was  not 
questioned.  Before  the  pleadings  were  settled  or  the  stipula- 
tion in  reference  thereto  made,  the  court  Avas  rrque^^tcd  by  the 
attorneys  to  determine  whether  the  $1,500  stipulated  for  in 
the  contract  should  be  treated  as  a  p-^nalty  or  as  stipulated 
damages.  The  court  examined  the  contract  and  informed 
counsel  that,  in  his  opinion,  the  terms  of  the  contract  fixed 
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the  $1,500  as  stipulated  damages  which  the  court  would  en- 
force. Neither  party  excepted  to  such  ruling,  but  they  stipu- 
lated that  no  proof  should  be  offered  on  the  question  of 
damages.  The  court  heard  the  proofs  and  found  the  issues 
for  Bauman,  and  entered  judgment  herein  for  $3,251.81  and 
costs.     Stoller  prosecutes  this  appeal. 

It  appears  from  the  evidence  that  appellant  obtained  his 
title  to  the  80  acres  described  in  the  articles  of  agreement 
as  the  W.  i/o  of  the  S.  E.  Vi  of  section  18,  T.  27,  X.ll.  3,  E. 
3  P.  M.,  from  Frank  Doyle,  his  wife  joining,  who  ob- 
tained whatever  title  thereto  he  possessed  from  Liwrence 
Doyle,  his  wife  joining,  which  latter  deed  is  in  words  and 
figures  as  follows : 

^^This  indenture  witnesseth,  tha —  the  Grantors,  Lawrence 
Doyle  and  Rose  Doyle  his  wufe,  of  Waldo,  in  the  County  of 
Livingston  and  State  of  Illinois,  for  and  in  consideration 
of  the  sum  of  Two  Thousand  Four  Hundred  Dollars,  in  hand 
paid,  Convey  and  Warrant  to  Frank  Doyle  of  the  Town  of 
Waldo,  County  of  Livingston  and  State  of  Illinois,  the  follow- 
ing described  real  estate,  to- wit :  The  west  half  of  the  south- 
east quarter  of  section  eighteen  (18),  township  No.  twenty- 
seven  (27),  north  of  raniz;e  three  (3),  east  of  the  third  prin- 
cipal meridian.  Said  Frank  Doyle  shall  not  have  power 
to  reconvey  this  land  unless  it  be  to  the  grantors.  He  shall 
not  have  power  to  mortgage  the  land  and  in  case  the  said 
Frank  Doyle  should  die  before  his  wife  dies  and  any  chil — 
survive  him  the  sun^iving  children  and  his  wife  shall  have 
the  use  of  said  land  al)ove  described  during  the  lifc^time  of 
his  wife,  when  it  shall  go  to  his  children  if  any  are  living, 
but  if  at  the  death  of  gi-antee  no  children  suiTive  him  the 
title  shall  be  in  grantor.  Should  any  children  sur\uve  the 
grantee  and  his  wife  also  survive  him  she  shall  have  no  in- 
terest in  said  land  only  so  long  as  she  remains  immarri?d 
and  is  his  widow,  situated  in  the  County  of  Living*ston  in  the 
State  of  Illinois,  hereby  releasing  and  waiving  all  rights 
under  and  by  virtue  of  the  Homestead  Exemption  Laws  of 
this  State. 

Dated,  This  Thirteenth  day  of  April,  A.  D.  1882. 

Lawrence  Doyle,    [Seal] 
EosE  DoYLEj  [Seal]" 
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The  foregoing  is  the  deed  to  which  appellee  objected,  and 
on  account  of  which  he  refused  to  take  the  title.  Except  for 
the  limitations  therein,  it  is-  a  statutory  warranty  deed.  The 
words  "convey  and  warrant  to  Frank  Doyle,"  contained  in 
the  deed,  appellant  contends,  notwithstanding  the  limitations 
appearing  in  said  deed,  should  be  read  under  the  statute  to 
mean  to  convey  and  warrant  to  Frank  Doyle,  his  heirs  and 
assigns,  and  that  these  words,  notwithstanding  the  later  limi- 
tations in  the  deed,  convey  to  Frank  Doyle  a  fee  simple 
title,  and  that  the  restrictions  and  qualifications  in  the  latter 
part  of  the  deed  are,  either  an  attempt  to  mount  a  fee  upon 
a  fee  or  to  turn  the  previously  granted  fee  into  a  life  estate, 
and  that  this  cannot  be  done  with  the  first  words  of  grant 
conveying  a  fee,  and  that  the  rest  of  the  deed  is  void.  If 
that  contention  is  correct,  appellant  tendered  a  good  title  to 
appellee  and  is  not  liable  to  refund  the  money  paid  on  the 
contract  price,  or  liable  for  the  stipulated  damages.  If  that 
contention  is  incorrect,  the  deed  conveyed  an  interest  in  the 
land  to  the  children  of  Frank  Doyle  who  should  survive  him. 

It  appears  from  the  evidence  that  in  1SS2,  when  this  deed 
was  made,  Frank  Doyle  had  one  or  two  children,  and  that  at 
the  time  of  the  trial,  he  had  twelve  or  thirteen,  apparently 
several  of  them-  minors.  It  further  appears  that  Frank 
Doyle  obtained  another  deed  to  the  same  premises  from  Law- 
rence Doyle,  which  stated  that  it  was  for  the  purpose  of  re- 
moving the  restriction  contained  in  the  deed  of  18S2,  and 
to  give  Frank  Doyle  an  absolute  title.  It  is  manifest  that, 
if  the  deed  of  1882  gave  the  children  of  Frank  Doyb  a  con- 
tingent remainder,  the  grantor  could  not  afterward  by  deed 
divest  them  thereof.  If  they  had  a  contingent  remainder  in 
the  land,  it  was  impossible  for  appellant  to  convey  a  mer- 
chantable title. 

Appellant  contends  that  the  trial  court  erred  in  a  number 
of  instances  in  admitting  evidence.  The  trial  was  without 
a  jury  and  the  admission  of  incompetent  evidence  will  not 
reverse  if  the  competent  evidence  supports  the  finding  and 
judgment.  Merchant's  Despatch  Transportation  Co.  v.  Jorst- 
ing,    89   111.,   152;   Kreiling  v.   Xorthrup,   215   111.,   195. 
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It  is  insisted  that  the  court  erred  in  holding  propositions 
of  law  for  appellee  and  in  refusing  propositions  of  law  for 
appellant.  They  are  not  set  out  in  brief  and  argument,  nor 
there  discussed,  and  we  are  not  called  upon  to  hunt  them  out 
and  consider  them. 

There  is  but  one  important  question  in  the  ease.  If 
Frank  Doyle  obtained  a  fee  simple  title  to  the  80  acres  do- 
scribed  in  the  deed  from  Lawrence  Doyle  and  wife  in  1882, 
the  deed  appellant  tendered  conveyed  a  merchantable  title 
and  the  judgment  is  wrong.  If  the  deed  conveyed  only  a 
base  fee  or  life  estate,  and  conveyed  either  the  fee  or  a  con- 
tingent remainder  to  his  children  who  survived  him,  then  the 
judgment  is  right. 

We  are  of  the  opinion  that  the  deed  of  1882  from  Law- 
rence Doyle  and  wife  to  Frank  Doyle  comes  clearly  within 
the  rule  enunciated  in  the  case  of  Eiggin  v.  Love,  72  111.,  553, 
since  followed  and  approved  in  Welch  v.  Welch,  183  111.,  237  ; 
Cover  V.  James,  217  111.,  309,  and  Miller  v.  Mowers,  227 
111.,  392.  In  the  Eiggin  case,  the  court  paid  in  holding  that 
the  habendum  clause  of  a  deed  might  not  be  repugnant  to 
the  granting  clause,  "We  concede  the  habendum  cannot  per- 
form the  office  of  divestin<]:  the  estate  already  vested  bv  the 
deed  and  that  it  is  void  if  it  be  repugnant  to  the  estate 
granted.  Eut  where  no  estate  is  mentioned  in  the  granting 
clause,  then  the  habendum  bc^eomes  efficient  to  declare  the  in- 
tention, and  it  will  rebut  any  implication  which  would  other- 
wise arise  from  the  omission  in  this  respect  in  the  granting 
clause." 

Under  the  authority  above  quoted,  we  hold  the  law  to  be 
that  Avhere  a  statutory  deed  is  made  without  saving,  "his 
heirs  and  assigns"  it  passes  the  fee  to  the  grantee,  if  there 
are  no  other  words  in  the  deed  indicating  a  contrary  inten- 
tion ;  but  if  a  contrary  intention  appears  in  the  instrument, 
then  these  words  "convey  and  warrant"  will  not  grant  the 
fee  to  the  persons  named,  but  will  be  subject  to  all  the  condi- 
tions, restrictions  and  limitations  specified  in  the  deed.  We 
therefore  hold  that  this  deed  did  not  convey  to  Frank  Doyle 
a  fee  simple  title  to  the  real  estate  therein  described.     More- 
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over  if  Doyle  did  take  the  fee  and  the  limitations  were  void, 
there  is  sufficient  in  the  language  employed  to  raise  a  reason- 
able doubt  of  the  deed  conveying  a  fee  and  to  make  the  title 
doubtful  and  therefore  not  merchantable,  and  not  in  com- 
pliance with  the  contract.  In  the  case  of  Street  v.  French, 
147  111.,  345,  it  is  said :  *'A  doubtful  title  which  a  purchaser 
will  not  be  compelled  to  accept  is  not  only  a  title  upon  which 
the  court  entertains  doubts  but  includes  also  a  title,  which 
although  the  court  has  a  favorable  opinion  of  it,  yet  may 
reasonably  and  fairly  be  questioned  in  the  opinion  of  other 
competent  persons."  It  is  a  familiar  rule  that  the  vendor 
cannot  force  the  purchaser  to  pay  his  money  and  receive  a 
defective  title.  Lancaster  v.  Koberts,  144  111.,  213 ;  Eggers 
v.  Busch,  154  111.,  604,  The  judge  who  sustained  the  de- 
murrer to  the  bill  for  specific  performance  must  have  held  the 
same.  The  judge  who  tried  the  case  held  the  same.  Ap- 
pellee's contract  for  a  merchantable  title  did  not  require  him 
to  take  the  title  subject  to  such  infirmities.  It  is  true  the 
Doyle  deed  only  covered  SO  of  the  IGO  acres  contracted  for, 
but  appellee  could  not  be  compelled  to  take  jjart  of  the  land 
unless  he  chose.  Weaver  v.  Wilson,  48  111.,  125 ;  Lancaster 
v.  Robert,  supra. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed, 

Afftrmed. 


J.  Emery  Laub,  Appellee,  v.  Joel  M.  DeVault,  Appel- 
lant. 

Gen.  No.  4,794. 

1.  Vexdor  and  vendee — when  latter  cannot  recover  purchase 
price.  A  vendee  cannot  recover  any  sum  paid  upon  the  purchase 
of  land  upon  the  ground  that  the  agreement  was  to  convey  a  clear 
title  when  as  a  matter  of  fact  the  land  in  question  was  encum- 
bered, unless  it  appears  that  such  vendee  was  entitled  to  a  con- 
veyance prior  to  the  full  payment  of  the  purchase  price. 

2.  Evidence — ichen  witness  not  permitted  to  testify  after  re- 
freshing recollection.  It  is  true  that  a  witness  may  refresh  his 
recollection  from  any  memorandum  made  by  him  or  made  under 
his  direction,  but  before  he  can  be  heard  to  testify  he  must  be 
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able  to  say  that  after  examining  the  memorandum  he  does  remem- 
ber that  he  had  a  personal  Itnowledge  of  the  subject. 

3.  Evidence — when  pri?ited  statutes  not  competent.  Held,  that 
printed  statutes  purporting  to  show  the  laws  of  a  sister  State  are 
not  competent  where  they  do  net  purport  to  have  been  published 
by  authority,  notwithstanding  the  same  are  accompanied  by  a 
certificate  signed  by  the  attorney-general  and  secretary  of  state 
of  the  State  in  question.  In  which  such  oflBcers  certify  that  they 
had  examined  and  compared  the  book  in  question  and  were  satisfied 
that  it  contained  all  the  laws  of  a  general  nature  in  force  at  the 
time  of  the  certificate. 

Assumpsit  Appeal  from  the  Circuit  Court  of  Peoria  County; 
the  Hon.  Leslie  D.  Puterbaugh,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1907.  Reversed  and  remanded.  Opinion 
filed  March  11,  1908. 

Babnes  &  Magoon,  for  appellant;  C.  N".  Babnes  and 
QuiNX,  QuiNN  &  Otman,  of  counsel. 

Jos.  A.  Weil,  for  appellee. 

]\rB.  Peesiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

J.  Emery  Laub,  appellee,  brought  suit  in  assumpsit  in  the 
Circuit  Coiu't  of  Peoria  county,  against  Joel  M.  DeVault, 
appellant,  to  recover  $1,300  with  interest  thereon,  paid  on 
the  purchase  price  of  land  in  Kansas.  The  declaration  con- 
tained the  common  counts  only,  to  which  a  plea  of  the  general 
issue  was  interposed.  There  w^as  a  trial  and  verdict  for 
appellee  for  $1,518.10,  a  motion  for  a  new  trial  overruled, 
judgment  entered  on  the  verdict,  and  this  appeal. 

Appellant  urges  as  reasons  for  the  reversal  of  the  judg- 
ment that  a  recovery  cannot  be  maintained  on  the  common 
counts;  that  the  court  erred  in  the  admission  of  evidence; 
that  appellee  could  not  rescind  the  contract  and  maintain  suit 
without  first  tendering  payment  and  demanding  a  convey- 
ance of  the  land,  and  that  certain  instructions  given  for  ap- 
pellee were  improper. 

x\ppellee's  contention  is  that  the  contract  was  oral  and 
made  in  Lacon,  Illinois,  in  May,  1003,  and  that  the  balance 
of  the  contract  price  was  to  be  paid  the  first  of  January^ 
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1904,  when  appellant  was  to  furnish  good  title  to  the  land  or 
refund  him  his  money.  Later,  the  date  of  the  settlement 
was  changed  from  January  1  to  January  7,  1904.  On  the 
trial  he  introduced  evidence  which  if  competent  tended  to 
show  that  there  was  a  mortgage  and  oil  leases  on  the  land 
which  were  encumbrances. 

If  appellee's  contention  is  correct  that  the  contract  for 
the  sale  of  the  land  was  oral,  then  it  was  not  enforceable  and 
appellee  could  sue  and  recover  back  the  money  under  the 
common  counts  as  money  had  and  received  for  his  use,  with- 
out showing  defects  in  the  title  or  offering  any  excuse  for 
failure  to  take  the  land.  Appellant's  contention  is  that  the 
contract  was  in  writing  and  made  in  Cherryvale,  Kansas. 

Where  the  contract  was  made,  and  whether  it  was  oral  or 
in  writing,  are  questions  upon  which  the  evidence  is  con- 
flicting with  an  apparent  decided  preponderance  in  favor  of 
appellant's  contention.  If  the  contract  was  in  WTiting  and 
appellee  paid  the  money  thereon  as  appellant  contends,  then 
appellee  could  not  recover  back  the  consideration  advanced 
merely  upon  proof  of  encumbrances  upon  the  land,  for  the 
rctison  that  appellant  had  until  appellee  tendered  the  final 
payment  in  which  to  remove  the  encumbrances  and  perfect 
the  title  (subject,  of  course,  to  the  Statute  of  Limitations). 
Augsberg  v.  Meredith,  101  111.  App.,  629,  and  cases  there 
cited.  Appellee  did  not  claim  that  he  tendered  the  money 
due  imder  the  contract. 

Appellant  introduced  in  evidence  a  land  contract  dated  May 
14,  1903,  purporting  to  be  between  S.  O.  Adams  and  wife 
and  J.  E.  Laub,  providing  for  the  sale  by  first  party  to  second 
party  of  the  X.  E.  I/4,  section  10,  T.  32,  K.  17  (being  the  land 
in  question),  for  $5,800,  and  providing  that  the  second 
party  assumed  one  certain  mortgage  of  $2,000,  to  Doming  In- 
vestment Co.  of  Oswego,  Kansas,  and  also  subject  to  all  con- 
ditions of  a  gas  and  oil  lease,  dated  May  15,  1899,  given  by 
A.  G.  McCormick  and  wife  to  the  Cherryvale  Gas  Co.,  and 
also  providing  that  the  first  party  resers'es  the  crop  of  1903, 
and  pays  the  second  party  6  per  cent  interest  on  $700  paid 
May  14, 1903,  to  Januarj- 1, 1904,  and  providing  that  $3,000 
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be    paid    January  1,  1904.     Said    contract  was   signed    as 
follows : 

"S.  O.  Adams,  [Seal] 

Belle  B.  Adams,  [Seal] 

J.  M.  DeVault,  [Seal] 

Ag't  for  J.  E.  Laub." 

Appellant  and  three  other  witnesses  testified  that  appellee 
was  in  Cherryvale,  Kansas,  on  the  14th  day  of  May,  1903, 
the  day  of  the  execution  of  the  contract,  and  that  they  were 
present  in  the  oflSce  of  one  Hannum  at  the  time  appellee  pro- 
duced a  draft  for  $1,300,  payable  to  appellant,  and  that 
when  the  draft  was  tendered  as  part  payment  of  the  land 
it  was  remarked  by  Ilannum  that  the  draft  was  payable  to 
appellant  and  appellee  told  appellant  to  get  the  money  on 
the  draft  and  to  sign  the  contract  for  the  sale  of  the  land 
as  his  agent. 

To  refute  this  testimony  appellee  testified  that  he  was  not 
in  Cherryvale,  Kansas,  on  the  14th  day  of  May,  1903,  but 
was  in  Lacon,  Illinois,  and  that  he  did  not  authorize  appel- 
lant to  sign  the  contract  as  his  agent.  To  corroborate  his 
testimony  as  to  his  w^hereabouts  on  May  14,  1903,  appellee 
produced  one  L.  11.  Allen,  a  lumber  dealer  in  whose  employ 
he  was  when  at  home,  who  testified  over  appellant's  objection, 
that  appellee  was  in  Lacon,  Illinois,  May  12,  13,  14,  15  and 
16,  1903 ;  that  his  firm  kept  a  scratch  book  which  they 
posted  into  the  journal,  that  the  entries  were  made  by  the 
person  waiting  on  the  customer,  that  it  contained  original 
entries  made  either  by  himself  or  appellee  on  the  days  above 
mentioned  and  that  the  entries  were  true  and  correct,  lie 
also  testified  that  appellee  was  in  their  yard  working  for 
him  May  12,  13,  14,  15  and  16,  1903,  that  he  had  a  trans- 
action with  appellee  on  the  12th  of  May,  1903,  involving 
$1,000,  and  that  three  entries  in  the  scratch  book  on  that  date 
were  in  LauVs  handwriting.  He  stated  on  cross-examination 
that  ho  had  no  independent  recollection  aside  from  what  the 
books  and  papers  showed  Avhere  Laub  was  on  the  i4th  of 
May,  1903,  and  that  the  testimony  that  he  had  given  as  to 
26 
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where  he  was  on  the  12th,  13th,  14th,  15th  and  16th  of  May, 
1903,  was  simply  what  he  thought  his  books  showed  and  not 
his  independent  recollection,  and  that  he  had  no  recollection 
of  the  date  of  the  $1,000  transaction  aside  from  what  his 
books  showed.  Whereupon  appellant  moved  the  court  to 
exclude  the  evidence  of  Allen  as  to  Laub's  being  in  Lacon 
continuously  from  May  12  to  May  16,  inclusive,  1903,  and 
assigned  in  support  of  the  motion,  his  testimony  that  he 
merely  gave  his  notion  of  what  his  books,  papers  and  memo- 
randa showed  and  not  his  recollection.  The  court  denied 
the  motion  and  appellant  preserved  an  exception  thereto. 

We  are  of  the  opinion  that  when  it  appeared,  as  it  did  by 
Allen's  cross-examination,  that  he  had  no  personal  knowledge 
of  appellee's  whereabouts  on  the  days  mentioned,  and  no 
recollection  thereof  after  examining  the  book,  this  evidence 
should  have  been  excluded  and  the  jury  instructed  to  disre- 
gard the  same.  It  is  true  that  a  witness  may  refresh  his 
recollection  from  any  memoranda  made  by  him  or  under  his 
direction,  but  before  he  can  be  heard  to  testify,  he  must  be 
able  to  say  that  after  examining  the  memoranda,  he  does  re- 
member, that  he  had  a  personal  knowledge  of  the  subject. 

In  Dunlap  v.  Berry,  4  Scammon,  327,  it  said^  "It  has  been 
held  by  this  court  that  a  witness  may  use  a  memorandum  to 
refresh  his  memory,  but  while  the  witness  may  use  the  memo- 
randum to  refresh  his  memory  he  must  be  able  to  state  that 
he  remembers  the  facts.  If  he  had  no  recollection  of  the 
circumstances  and  can  only  say  they  are  true  because  he  finds 
them  on  his  memorandum  it  would  not  be  proper  to  permit 
the  witness  to  either  read  or  speak  from  the  memorandum 
*  *  *  but  the  witness  must  be  able  to  say  the  facts 
therein  noted  are  true." 

Allen  did  not  claim  that  he  remembered  appellee's  pres- 
ence on  either  of  the  days  mentioned,  and  it  is  not  strange  as 
he  did  not  make  the  memoranda  and  he  had  no  definite  per- 
sonal means  of  knowing  its  truth.  The  book  was  not  ad- 
mitted in  evidence  and  properly.  But  to  exclude  the  book 
and  permit  evidence  of  the  entries  to  remain  in  the  record 
as  was  the  case  in  not  excluding  from  the  record  Allen's 
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testimony  of  appellee's  whereabouts  on  the  day  it  was  claimed 
appellee  was  in  Cherryvale,  Kansas,  which  he  testified  was 
based  upon  what  he  thought  his  memoranda  showed,  is,  in 
our  opinion,  clearly  erroneous  and  may  have  influenced  the 
jury  in  their  verdict. 

If  it  had  been  shown  that  the  entries  on  the  book  had  been 
made  from  day  to  day  in  the  regular  course  of  business  so 
that  the  entries  could  not  have  been  interpolated  and  could 
not  have  been  made  except  on  the  day  on  which  they  pur- 
ported to  have  been  made,  and  that  they  were  in  appellee's 
handwriting,  then  the  book  in  connection  with  that  testimony 
would  have  been  competent,  because  if  appellee  made  an  en- 
try in  that  book  in  Lacon,  Illinois,  on  the  day  the  contract 
was  made  in  Cherryvale,  Kansas,  he  must  have  been  in 
Lacon  and  could  not  have  been  in  Cherryvale,  Kansas,  at  the 
same  time. 

If  appellant's  version  of  the  contract  is  correct,  then  the 
evidence  of  the  encumbrances  on  the  land  introduced  by  ap- 
pellee was  insufficient,  for  the  reason  that  certain  sections  of 
the  statutes  of  Kansas  were  essential  to  establish  the  exist- 
ence of  the  mortgage  and  oil  leases.  It  is  true  that  appellee 
offered  and  the  court  admitted  over  appellant's  objection, 
sections  1731  and  4820  in  a  book  the  title  page  of  which 
reads  as  follows: 

"General  Statutes 

OF  Kansas 

—1901— 

Authenticated. 

Being  a  compilation  of  all  the  laws  of  a  General  Xature, 

including  the  Session  La\t^s  of  1901. 

Based  upon  the 

Genehal  Statutes  of    1868. 

And  Dasslcr's  Compiled  Laws  of  1885. 

Annotated  to  and  including  Kansas  Eeports,  Volume  61, 

and  Kansas  Appeals  Reports,  Volume  9. 

By  F.  O.  Dassler 

Of  the  Leavenworth  Bar. 

Crane  &  Company,  Publishers, 

Topeka,  Kansas. 

1901." 
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As  a  basis  for  the  introduction  of  said  sections,  appellee 
offered  in  evidence  a  certificate  signed  by  the  attorney-gen- 
eral and  secretary  of  state  of  the  State  of  Kansas,  in  which 
they  stated  that  they  had  examined  and  compared  the  Gen- 
eral Statutes  of  Kansas,  1001,  and  were  satisfied  that  they 
contained  all  the  laws  of  a  general  nature  now  in  force. 
Section  10,  chapter  51,  Ilurd's  K.  S.  1905,  entitled  "Evi- 
dence and  Depositions,"  provides,  "The  printed  Statutes  of 
the  United  States  and  of  this  State,  and  of  the  several  States, 
of  the  territories  and  late  territories  of  the  United  States, 
purporting  to  be  printed  under  the  authority  of  said  United 
States,  any  State  or  territory,  shall  be  evidence  in  all  courts 
and  places  in  this  State,  of  the  acts  therein  contained."  In 
IMcCrancy  v.  Glos,  222  111.,  628,  in  construing  this  section, 
the  court  held  tliat  the  printed  statutes  of  Iowa  purporting 
to  be  printed  under  the  authority  of  said  State  were  admissi- 
ble in  evidence.  In  this  case  the  title  page  referred  to  showed 
that  the  statutes  oflFered  in  evidence  were  published  by  Crane 
&  Company,  TopeLa,  Kansas,  but  there  is  nothing  to  show 
that  it  was  done  under  the  authority  of  the  State  of  Kansas. 
Statutes  are  sometimes  published  by  private  enterprise,  but 
a  book  so  publis^hed  is  not  by  our  statute  made  competent 
proof  of  their  due  jiassage  or  any  other  formality  required 
to  make  them  admissible.  We  do  not  consider  that  the  cer- 
tificate of  the  attorney-general  and  the  secretary  of  state 
met  the  requirements  of  section  10,  chapter  51,  Kurd's  R.  S. 
1905,  and  therefore  the  admission  in  evidence  of  the  Kansas 
Statutes  was  error. 

As  the  case  must  be  remanded  for  another  trial,  we  deem 
it  unnecessary  to  consider  the  other  questions  argued. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Annie  Haaren   Appellee^  t.  Frank  T.  Miller,  Admin- 
istrator, Appellant. 

Gen.  ISo.  4,952. 

1.  Administration  act — section  68  Qonstrued,  Section  8  of  the 
Probate  Court  Act  adopts  section  68  of  the  Administration  Act 
except  where  there  is  language  in  the  Probate  Court  Act  distinctly 
contrary  thereto;  and  appeals  thereunder  may  be  taken  in  the 
same  manner  as  appeals  are  taken  from  a  justice  of  the  peace 
to  the  Circuit  Court,  except  that  the  bond  must  be  approved  by  the 
Probate  Court  and  cannot  be  filed  in  the  Circuit  Court,  but  must 
be  filed  in  the  Probate  Court. 

2.  Appeals  and  erbobs — when  appeal  from  Prolate  Court  prop- 
erly perfected.  An  appeal  perfected  by  filing  and  having  approved 
a  bond  within  twenty  days  after  the  date  of  the  judgment  entered 
by  the  Probate  Court  is  properly  perfected  notwithstanding  the 
order  for  the  appeal  was  not  taken  at  the  term  at  which  the 
judgment  was  entered. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Nicholas  E.  Worthington, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1907. 
Reversed  and  remanded.    Opinion  filed  March  11,  1908. 

Dan  K.  Sheen,  for  appellant. 
Charles  C.  Dutch,  for  appellee. 

Mr.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

Appellee,  Annie  ITaaren,  filed  a  claim  for  $3,000  in  the 
Probate  Court  of  Peoria  county,  against  the  estate  of  Meent 
DeVries,  deceased,  of  which  estate  appellant  was  adminis- 
trator. A  trial  was  had  resulting  in  a  verdict  for  $2,000  in 
favor  of  appellee,  upon  which  judgment  was  entered  Novem- 
ber 27,  1906,  from  which  an  appeal  was  prayed  and  an  order 
filed  in  said  cause  as  of  the  November  term,  1906,  fixing  the 
amount  of  the  bond  for  such  appeal  with  its  surety  to  be  ap- 
proved by  the  court,  the  same  to  be  approved  within  twenty 
days  from  the  date  of  judgment,  which  order  was  signed  by 
L.  0.  Eagleton,  judge  of  the  Probate  Court,  who  took  office  on 
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the  first  Monday  of  December,  1906.  Said  order  was  "filed'* 
December  8,  1906,  but  when  it  was  made  does  not  appear. 
It  may  be  that  the  incoming  judge  qualified  and  assumed  the 
duties  of  his  office  the  first  jVIonday  of  December  before  the 
November  term  was  adjourned,  and  signed  this  order  of  ap- 
peal, which  is  entitled  of  the  November  term,  then  closed  that 
term  and  opened  the  December  term,  but  we  will  assume  that 
the  order  was  entered  after  the  close  of  the  November  term 
but  less  than  twenty  days  after  judgment  was  entered  on  the 
claim.  On  December  17,  1906,  appellant  filed  his  appeal 
bond  in  conformity  with  said  order,  and  it  was  approved. 

On  March  12,  1907,  claimant  and  appellee  here  moved  the 
Circuit  Court  to  dismiss  the  appeal  for  failure  of  the  ad- 
ministrator to  perfect  it  at  the  term  at  which  judgment  was 
obtained.  The  court  heard  the  argument  of  counsel,  sus- 
tained the  motion  and  dismissed  the  appeal  on  the  ground  that 
section  68,  chapter  3,  entitled  "Administration  of  Estates" 
was  by  implication  repealed  by  section  11  of  the  Probate 
Court  Act.  From  this  ruling  appellant  prosecutes  this  fur- 
ther appeal. 

It  is  contended  by  appellee  that  under  the  Probate  Coui't 
Act  an  appeal  must  be  prayed  at  the  term  of  court  at  which 
the  judgment  was  rendered,  and  this  judgment  having  been 
rendered  at  the  November  term  and  the  appeal  not  having 
been  prayed  until  the  December  term,  the  appeal  is  void. 

Section  8  of  the  Probate  Court  Act,  Ilurd's  Statutes,  1905, 
provides :  "The  process,  practice  and  pleadings  in  said  court 
shall  be  the  same  as  those  provided  for  the  probate  practice  in 
county  courts  of  the  State,  and  all  laws  now  in  force  or  which 
may  hereafter  be  enacted  concerning  wilh,  or  the  adminis- 
tration of  estates,  shall  govern  and  be  applicable  to  the  prac- 
tice in  Probate  Courts  of  this  State." 

Section  68,  chapter  3,  Hurd's  Statutes,  1905,  entitled 
"Administration  of  Estates"  provides :  "In  all  cases  of  the 
allowance  or  rejection  of  claims  by  the  County  Court,  as  pro- 
vided by  this  act,  either  party  may  take  an  appeal  from  the 
decision  rendered  to  the  Circuit  Court  of  the  same  coimty, 
in  the  same  time  and  manner  appeals  are  now  taken  from  jus- 
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tices  of  the  peace  to  the  Circuit  Courts,  by  appellant  giving 
good  and  sufficient  bond  with  security  to  be  approved  by  the 
county  judge." 

Section  11  of  the  Probate  Court  Act  provides:  "Appeals 
may  be  taken  from  the  final  orders,  judgments  and  decrees 
of  the  Probate  Court  to  the  Circuit  Court  of  their  respective 
counties  in  all  matters,  except  in  proceedings  on  the  applica- 
tion of  executors,  administrators,  guardians  and  conservators 
for  the  sale  of  real  estate,  upon  the  appellant  giving  bond  and 
security  in  such  amount  and  upon  such  condition  as  the  court 
shall  approve." 

This  section  does  not  change  the  requirement  of  section  68, 
only  in  that  it  excepts  from  the  orders  of  the  Probate  Court 
appealable  to  the  Circuit  Court  proceedings  on  the  application 
of  executors,  administrators,  guardians  and  conservators  for 
the  sale  of  real  estate.  The  methods  of  appeal  under  the  two 
sections  are  the  same  except  that  in  an  appeal  from  the 
County  Court,  the  bond  must  be  approved  by  the  county 
judge  instead  of  the  court. 

We  are  of  the  opinion  that  section  8  of  the  Probate  Court 
Act  adopted  section  68  of  the  Administration  Act,  excepting 
where  there  may  be  something  in  the  Probate  Court  Act 
distinctly  contradictory  thereto,  and  appeals  thereunder  may 
be  taken  in  the  same  manner  as  appeals  are  taken  from  a 
justice  of  the  peace  to  the  Circuit  Court  except  that  the 
bond  must  be  approved  by  the  Probate  Court  and  cannot  be 
filed  in  the  Circuit  Court  but  must  be  filed  in  the  Probate 
Court. 

Section  11  of  the  Probate  Court  Act  requires  practically 
the  same  thing  as  is  required  by  section  68  of  the  Adminis- 
tration  Act,  save  that  it  expressly  excepts  proceedings  for 
the  sale  of  real  estate  on  the  application  of  executors,  ad- 
ministrators, guardians  and  conservators,  from  the  matters 
appealable  to  the  Circuit  Court.  The  amount  and  condition 
of  the  bond  for  the  appeal  in  this  case  were  fiLxed  by  the 
court  and  the  bond  was  approved  by  the  court  and  filed 
within  twenty  days  of  the  date  of  the  judgment,  which  in  our 
opinion  entitled  appellant  to  an  appeal,  notwithstanding  the 
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order  for  an  appeal  ^vas  not  taken  at  the  term  judgment  wa3 
entered,  the  practice  in  such  cases  being  governed  by  the 
method  of  appealing  from  a  judgment  of  a  justice  of  the 
peace.  The  justice  of  the  peace  writes  and  signs  his  docket 
and  his  jurisdiction  over  the  case  is  ended,  but  yet  he  may 
within  twenty  days  from  the  date  of  rendering  judgment 
approve  an  appeal  bond  and  thereby  an  appeal  is  perfected. 

In  Barker  v.  Estate  of  Thompson,  98  111.  App.,  78,  the 
court  said:  'The  practice  in  appeals  from  the  Probate 
Court  to  the  Circuit  Court  is  the  same  as  on  appeals  to  the 
latter  court  from  justices  of  the  peace." 

The  judgment  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Langford  B.  Greene^  Appellant^  y.  Barton  H.  Hitch- 
cock. 

Gen,  No.  4,953. 

1.  Appeals  and  erroes — what  order  final  and  appealable.  An 
order  dismissing  a  petition  to  probate  a  wiU  is  final  and  appeal* 
able. 

2.  Practice — right  of  petitioner  to  dismiss  application  for  pro- 
hate  of  will.  A  party  petitioning  for  the  probate  of  a  will  may  dis- 
miss the  petition  even  after  appeal  taken  and  pending  in  the  Cir- 
cuit Court. 

Petition  for  probate  of  will.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon,  Nicholas  E.  Worthington,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1907.  Affirmed. 
Opinion  filed  March  11,  1908. 

JrDSON  Starr  and  Winslow  Evaxs,  for  appellant. 

Sheen  &  Miller,  for  appellee. 

Mr.  Presldik-g  Justice  Willis  delivered  the  opinion  of 
the  court. 

Phoebe  Rose  died  September  14,  1904,  leaving  an  instru- 
ment purporting  to  be  her  last  will,  in  which  Burton  H. 
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Hitchcock  was  named  as  executor.  He  presented  it  to  the 
Probate  Court  of  Peoria  county  with  a  petition  that  it  be 
admitted  to  probate,  declining  himself  to  act  as  executor,  but 
asking  that  Jefferson  K.  Greene,  eldest  brother  of  deceased, 
be  appointed  in  his  stead.  Notice  was  given  to  the  heirs 
and  legatees.  On  October  20,  lOO-i,  Hitchcock  filed  a  new 
petition,  following  the  former  petition  except  in  the  par- 
ticular of  his  refusal  to  act  as  executor,  which  refusal  he 
withdrew.  At  the  February  term,  1005,  of  said  court,  there 
was  a  hearing  and  the  will  was  admitted  to  probate,  and 
from  that  order  Langford  R.  Greene,  a  brother  and  heir  at 
law  of  deceased,  who  took  nothing  under  the  will,  appealed  to 
the  Circuit  Court,  where  the  will  was  again  admitted  to 
probate.  The  cause  was  then  appealed  to  the  Supreme  Court, 
where  the  judgment  of  the  Circuit  Court  probating  the  will 
was  reversed  and  the  cause  remanded  to  the  Circuit  Court. 
During  another  hearing  in  the  Circuit  Court,  but  before  its 
conclusion,  the  proponent  Hitchcock  filed  a  written  motion 
asking  leave  to  dismiss  the  proceedings.  Thereupon  Lang- 
ford  R.  Greene,  appellant  here,  filed  a  cross  motion  to  strike 
the  motion  for  leave  to  dismiss  from  the  files,  supporting 
his  motion  by  an  affidavit.  This  motion  the  court  overruled 
and  allowed  the  motion  to  dismiss  and  entered  an  order  di- 
recting the  clerk  of  the  Circuit  Court  to  turn  over  all  papr^rs 
and  files  in  the  case  to  the  Probate  Court,  and  ordered  that 
appellant  recover  from  appellee,  the  executor  of  the  last  will 
of  Phoebe  Rose,  deceased,  his  costs  and  charges  in  that  be- 
half expended,  said  costs  to  be  paid  in  due  course  of  ad- 
ministration. Langford  R.  Greene,  appellant  in  the  Circuit 
Court,  prosecutes  this  further  appeal. 

Hitchcock,  appellee  here,  moved  to  dismiss  this  appeal  and 
the  motion  was  taken  with  the  case.  The  motion  is  denied 
for  the  reason  that  in  our  opinion  the  order  dismissing  the 
proceedings  was  final  and  therefore  appealable. 

It  was  the  contention  of  appellant,  Greene,  in  the  Circuit 
Court  at  the  last  hearing,  that  by  the  appeal  the  question 
of  the  probate  of  the  will  had  been  committed  to  the  juris- 
diction of  the  Circuit  Court,  and  the  parties  in  interest  being 
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before  the  court,  that  under  the  act  of  1897,  while  the  pro- 
ponent might  obtain  some  order  relieving  him  from  any  fu- 
ture responsibility  for  costs,  he  could  not  dismiss  the  pro- 
ceedings nor  deprive  the  court  of  jurisdiction  to  pass  upon 
the  question  whether  or  not  the  will  should  be  admitted  to 
probate,  and  that  the  court  erred  in  permitting  the  proceed- 
ing to  be  dismissed  but  should  have  retained  jurisdiction  and 
proceeded  to  hear  and  decide  the  case. 

Interesting  arguments  have  been  made  by  counsel  for  the 
respective  parties  on  the  question  whether  or  not  the  person 
who  petitions  to  the  Probate  Court  for  the  probate  of  a  will 
may  after  the  case  has  reached  the  Circuit  Court  on  appeal 
by  some  other  party  in  interest,  dismiss  the  proceedings. 

We  find  ourselves  relieved  from  the  necessity  of  consider- 
ing these  arguments  and  the  authorities  cited  in  support 
thereof  by  the  decision  in  Senn  v.  Gruendling,  218  111.,  458. 
In  that  case  the  executor  of  the  will  of  one  John  Senn  filed 
his  petition  in  the  County  Court  for  probate  of  said  instru- 
ment. Probate  was  denied  and  the  petitioner  appealed  to 
the  Circuit  Court.  After  the  evidence  was  heard  in  the  Cir- 
cuit Court,  but  before  judgment,  the  court  on  motion  of  the 
petitioner,  dismissed  the  proceeding  and  granted  leave  to 
withdraw  the  petition.  Later,  the  public  administrator  of 
the  county  applied  for  letters  of  administration,  which  were 
issued  to  him.  Still  later,  the  executor  filed  a  new  petition 
making  a  second  application  for  probate  of  the  will.  Some 
of  the  heirs  at  law  who  were  contestants  moved  to  dismiss  the 
petition  on  the  ground  that  the  former  judgment  refusing 
probate  was  still  in  force.  This  motion  was  not  acted  upon, 
and  the  cause  was  again  heard,  and  probate  of  the  will  re- 
fused. In  the  Circuit  Court  on  appeal,  by  the  petitioner,  the 
contestants  renewed  their  motion  to  dismiss  on  the  ground 
that  the  question  of  probate  was  res  adjudicaia,  but  the  mo- 
tion was  denied.  A  hearing  was  had  in  the  Circuit  Court 
and  the  will  was  admitted  to  probate.  From  that  judgment 
an  appeal  was  taken  to  the  Supreme  Court.  Error  was  as- 
signed on  the  refusal  of  the  Circuit  Court  to  dismiss  the 
petition  on  the  motion  of  the  contestants. 


Second  Distbict— A.  D.  1908.  411 

Greene  v.  Hitchcock. 

The  court  in  passing  on  the  question  raised  by  this  as- 
signment of  error  said :  "Any  person  interested  in  the  pro- 
bate of  a  will  may  exhibit  the  same  in  the  County  Court  and 
petition  the  court  for  probate  thereof,  and  the  person  in- 
stituting such  proceedings  becomes  the  proponent  of  the  will. 
Any  party  interested  in  the  alleged  will  may  appear  and 
resist  the  probate  and  he  thereby  becomes  a  contestant.  The 
petitioner  has  a  right  to  control  his  own  petition  and  to  dis- 
miss it  whenever  he  chooses.  When  there  is  a  decision  by 
the  County  Court,  any  person  interested  in  the  will  may 
appeal  to  the  Circuit  Court.  The  party  taking  an  appeal  has 
a  right  to  control  his  appeal  and  to  dismiss  it  at  pleasure,  and 
in  that  event  the  judgment  of  the  Probate  Court  is  left  in 
full  force  and  effect.  (In  the  matter  of  Storey,  120  111.,  244.) 
The  judgment  of  the  County  Court  is  superseded  by  an 
appeal  and  if  the  petition  is  dismissed  in  the  Circuit  Court, 
the  whole  proceeding  is  at  an  end  and  there  is  no  bar  to 
a  new  proceeding.  (Thompson  v.  Owen,  174  111.,  229.) 
The  petitioner  has  the  same  right  to  dismiss  the  petition 
in  the  Circuit  Court  as  in  the  County  Court."  In  Scho- 
field  V.  Thomas,  231  111.,  114,  it  is  held  that  the  petitioner 
has  the  right  to  control  his  petition,  and  the  appellant  has 
the  like  right  to  control  his  appeal. 

In  this  case  the  petitioner  dismissed  the  petition  to  pro- 
bate the  will,  and  such  dismissal  of  the  petition  terminates 
the  whole  proceeding  and  is  not  a  bar  to  a  new  proceeding. 

By  appellant's  argument  we  are  asked  in  effect  to  hold 
that  the  Supreme  Court  did  not  mean  what  it  said  in  Senn 
V.  Gruendling,  supra,  and  we  are  urged  to  overrule  that  de- 
cision, which  we  have  neither  the  authority  nor  the  inclina- 
tion to  do.  Evidently  the  Circuit  Court  followed  that  de- 
cision and  it  is  equally  binding  upon  us. 

The  order  of  the  Circuit  Court  is  therefore  affirmed. 

Afflrmed. 
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Elbert  C.  Wicks,  Appellee,  v.  Cyrus  D.  Wheeler,  Ap- 
pellant. 

Gen.  No.  ifiOh 

1.  Assumpsit — when  does  not  lie.  Assumpsit  does  not  lie  in  the 
absence  of  an  express  or  implied  promise. 

2.  Assumpsit — what  does  not  waive  question  of  impropriety  of 
action.  No  estoppel  to  urge  that  the  action  of  assumpsit  was  the 
inappropriate  remedy  arises  by  virtue  of  procuring  the  court  to 
give  instructions  submitting  questions  of  fact  to  the  jury,  after  the 
court  has  ruled  upon  the  propriety  of  the  action. 

3.  Landlobd  and  tenant — when  former  cannot  recover  of  pur- 
chaser of  crop.  In  the  absence  of  a  promise  upon  the  part  of  a 
purchaser  to  pay  the  rent  out  of  the  proceeds  of  the  crop  purchased, 
a  landlord  has  no  cause  of  action  against  such  purchaser  unless 
the  landlord  has  perfected  a  lien  by  distress  or  unless  some  act 
of  fraud  has  been  perpetrated  by  such  purchaser  which  impaired  or 
destroyed  the  landlord's  security  for  the  rent. 

4.  Evidence — what  does  not  cure  error  in  admitting  erroneous. 
The  exclusion  of  erroneous  evidence  after  it  has  been  admitted  and 
heard  by  the  jury  does  not  necessarily  cure  the  error  in  the  ad- 
mission; especially  is  this  true  where  the  excluded  evidence  was 
improperly  commented  upon  in  argument  to  the  jury. 

5.  Arguments  of  counsel — what  improper.  It  is  improper  for 
an  attorney  to  comment  upon  evidence  which  has  been  excluded  by 
the  court. 

6.  Attorney  and  client — propriety  of  former  becoming  witness. 
It  is  professionally  improper  for  counsel  in  a  cause  to  testify 
therein.  If  counsel  becomes  a  witness  the  proper  course  is  for 
him  to  withdraw  from  the  cause  as  attorney. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  La  Salle  County; 
the  Hon.  Edgar  Eldredge,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.  Reversed  and  remanded.  Opinion  filed 
March  11,  1908. 

McDouGALL  &  Chapman,  for  appellant. 

Butters,  Armstrong  &  Ferguson,  for  appellee;  James 
F.  McCoRMiCK,  of  counsel. 

Mr.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court 
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Cyrus  D.  Wheeler,  appellant,  operated  a  grain  elevator 
and  entered  into  a  contract  with  one  Sampson,  a  tenant  on  a 
farm  owned  by  Albert  C.  Wicks,  appellee,  to  purchase  2,000 
bushels  of  corn  at  .51  per  bushel.  The  tenant  delivered  780 
bushels  and  then  sold  the  rest  to  some  one  else,  got  the 
money  and  left  the  countrj'.  Wicks  brought  this  suit  in 
assumpsit  against  Wheeler  in  the  Circuit  Court  of  LaSalle 
county,  to  collect  $330  of  unpaid  rent,  and  filed  a  declara- 
tion containing  the  consolidated  common  counts  in  assumpsit 
Appellant  interposed  the  plea  of  the  general  issue.  There 
was  a  trial  and  a  verdict  for  appellee  for  $330,  motion  for 
a  new  trial  overruled,  judgment  on  the  verdict  and  this 
appeal. 

It  is  urged  that  a  recovery  cannot  be  maintained  in  as- 
sumpsit. With  this  we  are  in  accord,  unless  appellant 
promised  to  keep  appellee's  rent  out  of  the  purchase  price 
of  the  com.  Assumpsit  will  not  lie  for  recovery  in  the  ab- 
sence of  an  express  or  implied  promise,  because  the  land- 
lord had  no  right  of  property  or  right  of  possession  in  the 
crop  except  by  levying  a  distress  warrant.  Watt  v.  Scho- 
field,  76  111.,  2G1.  In  the  absence  of  a  promise,  the  land- 
lord's cause  of  action  against  a  purchaser  of  the  crop  from 
a  tenant  rests  only  on  some  fraudulent  act  of  such  purchaser 
the  results  of  which  impair  or  destroy  the  landlord's  se- 
curity for  the  rent,  and  in  that  event  his  redress  is  in  an 
action  on  the  case  for  the  tort.  Finney  v.  Harding,  130  111., 
573.  It  is  urged  that  the  landlord  may  waive  the  tort  and 
sue  in  assumpsit  and  recover.  We  doubt  the  soundness  of 
this  suggestion  for  the  reason  that  when  the  landlord  waives 
the  supposed  tort  of  the  elevator  man  in  purchasing  the  com 
of  his  tenant,  he  waives  all  the  claim  he  has  against  him, 
except  to  seize  the  corn  by  distress  warrant  if  he  can  find 
and  identify  it  (unless  he  has,  as  before  stated,  a  promise 
for  which  he  waives  his  right  under  the  distress  proceeding). 

It  is  argued  that  if  assumpsit  did  not  ordinarily  lie,  ap- 
pellant by  procuring  the  court  to  give  instructions  sub- 
mitting questions  of  fact  to  the  jury,  is  estopped  from  now 
arguing  that  assumpsit  cannot  be  maintained,  and  is  estopped 
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from  saying  that  the  evidence  does  not  tend  to  support  the 
allegations  of  the  declaration.  This  position  is  not  in  our 
opinion  tenable.  lie  had  the  right  to  try  his  case  on  such 
theory  as  the  court  ruled  proper,  and  was  not  obliged  to 
abandon  the  defense  because  he  may  then  have  thought  the 
court's  view  of  the  law  incorrect.  Appellee  was  acting  on 
his  own  volition.  Appellant  was  doing  only  what  he  was 
compelled  to  do  under  the  ruling  of  the  court. 

Appellee  testified  to  a  direct  promise  by  appellant  to  keep 
out  his  rent  from  the  purchase  price  of  the  corn,  and  proved 
that  appellant  bought  789  bushels  of  corn  of  his  tenant,  which 
at  the  contract  price  amounted  to  $402.39.  If  such  promise 
was  made,  and  appellee  thereby  waived  his  right  to  reduce 
the  com  to  his  possession  by  distress  proceedings  under  the 
statute,  then  he  is  entitled  to  recover  in  this  proceeding. 
Appellee  did  not  see  appellant,  but  testified  to  several  con- 
versations with  him  over  the  telephone,  in  one  of  which  he 
told  appellant  there  was  $330  rent  due  and  to  be  sure  to 
hold  it  for  him,  and  in  another  of  which  appellant  told  him 
he  had  $233  or  thereabouts  for  him.  Appellant  denied  that 
he  had  any  conversation  with  appellee  until  several  months 
after  the  com  was  sold  and  delivered,  and  denied  any  such 
conversation  as  appellee  testified  to.  These  are  the  only 
competent  witnesses  on  the  subject  of  the  conversations. 

Over  the  objection  of  appellant,  the  wife  of  appellee  was 
permitted  to  testify  to  a  conversation  she  had  with  appellant 
over  the  telephone,  in  which  he  stated  that  he  had  $233  for 
Mr.  Wicks  on  account  of  the  corn  hauled  by  his  tenant. 
Afterwards,  the  wife's  testimony  was  excluded,  but  we  doubt 
if  its  eflFect  could  be  removed  from  the  minds  of  the  jury  as 
corroborating  appellee's  testimony. 

One  of  appellee's  attorneys  testified  he  called  on  appel- 
lant and  had  a  conversation  with  him,  and  that  in  such  con- 
versation appellant  stated  that  the  only  reason  he  would  not 
pay  the  rent  was  that  no  written  notice  had  been  served  on 
him.  This  appellant  denied.  If  true,  it  does  not  tend  to 
corroborate  appellee's  proof  that  there  was  a  promise  to  keep 
out  the  money  for  the  rent. 
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In  the  closing  argument  to  the  jury,  appellee's  attorney 
who  had  testified  in  the  case  called  the  attention  of  the  jujy 
to  the  testimony  of  the  wife  that  had  been  excluded.  This 
reference  by  counsel  to  evidence  excluded  from  the  considera- 
tion of  the  jury  was  improper  and  was  calculated  again  to 
call  the  attention  of  the  jury  to  the  fact  that  the  wife  had 
corroborated  her  husband.  The  trial  court  in  what  it  said 
undoubtedly  intended  to  indicate  that  the  reference  was  im- 
proper, but  did  not  explicitly  so  announce  to  the  jury.  This 
attorney  brought  the  suit,  testified  to  an  alleged  conversation 
ho  supposed  would  help  procure  a  verdict,  argued  the  facts 
to  the  jury,  necessarily  including  his  own  testimony,  and 
commented  on  evidence  that  had  been  excluded  from  the 
record.     Of  this  counsel  for  appellant  complain. 

While  it  is  true  there  is  no  law  in  this  State,  statutory 
or  otherwise,  forbidding  an  attorney  to  be  a  witness  and  at 
the  same  time  an  attorney  in  tlie  case,  the  practice  has  gen- 
erally been  condemned  by  the  courts  as  one  of  doubtful  pro- 
fessional propriety  and  one  which  should  be  discountenanced. 
In  Morgan  v.  Koberts,  38  111.,  65,  the  court  said,  "We  are 
not  advised  it  is  contrary  to  any  statute,  or  to  any  maxim  of 
the  common  law,  to  make  the  attorney  in  a  case  a  witness 
in  the  case  he  is  managing.  This  is  a  matter  which  appeals 
to  the  professional  pride  of  an  attorney,  and  his  sense  of 
his  true  position  and  duty."  Frear  v.  Drinker,  8  Penn.  St., 
521.  All  the  court  can  do  is  to  discountenance  the  prac- 
tice, and  when  the  evidence  is  indispensable,  to  recommend 
to  the  counsel  to  withdraw  from  the  case.  In  Ross  v.  Demoss, 
45  111.,  447,  the  court  said,  "It  is  of  doubtful  professional 
propriety  for  an  attorney  to  become  a  witness  for  his  client 
without  first  entirely  withdrawing  from  further  connection 
with  the  case,  and  an  attorney  occupying  the  attitude  of  both 
witness  and  attorney  for  his  client  subjects  his  testimony  to 
criticism,  if  not  suspicion."  The  cases  above  cited  with 
others  of  like  import  were  approved  in  Wilkinson  v.  The 
People,  226  111.,  149,  and  the  Wilkinson  case  was  approved 
in  Chicago  Union  Traction  Company  v.  Ertracliter,  228  111., 
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114,  and  the  practice  of  attorneys  testifying  in  cases  in  which 
they  appear  again  condemned  in  emphatic  language. 

Our  conclusion  is  that  under  this  declaration  there  can 
only  be  a  recovery  upon  a  promise  either  express  or  implied 
made  from  appellant  to  appellee  that  he  would  keep  out  suf- 
ficient of  the  purchase  money  of  the  com  to  pay  the  rent, 
and  that  the  competent  evidence  in  the  record  is  so  nearly 
balanced  on  that  subject  that  the  improper  testimony  of  ap- 
pellee's wife  and  the  improper  use  made  of  it  by  counsel  in 
his  argument,  may  very  likely  have  turned  the  scale  in  favor 
of  appellee  upon  whom  the  burden  of  proof  rested. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Casper  Plock,  Appellee,  v.  Henry  M.  Ploek  et  al.,  Ap- 
pellants. 

Oen.  No.  4^03. 

1.  Statxtte  of  LiMrrATTONS — when  BO-year  provision  begins  to 
run  against  landlord.  The  20-year  provision  of  the  statute  com- 
mences to  run  in  favor  of  a  tenant  and  against  the  landlord  where 
the  former  refuses  to  attorn  or  to  pay  for  the  premises  in  ques- 
tion. 

2.  Statute  of  limitations — what  evidence  competent  to  es- 
tahJish  bar  of  20-year  provision.  Held,  that  certain  deeds,  a  mort- 
gage, a  release  and  certain  oral  testimony  were  competent  to  show 
the  running  of  the  20-year  provision  of  the  statute  in  favor  of  a 
tenant  against  a  landlord. 

Forcible  detainer.  Appeal  from  the  Circuit  Court  of  Carroll 
County;  the  Hon.  Oscab  E.  Heard,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Reversed  and  remanded.  Opinion 
filed  March  11,  1908. 

George  L.  Hoffman,  for  appellants. 

C.  W.  MiDT>LEio\uFF  and  H.  B.  Witte,  for  appellee. 
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Mb.  Pkesibinq  Justice  Willis  delivered  the  opinion  of 
the  court 

This  is  an  action  in  forcible  detainer,  brought  by  Casper 
Plock,  appellee,  before  a  justice  of  the  peace  of  Carroll 
county,  against  Henry  M.  Plock  and  Lewis  Stengel,  appel- 
lants, to  recover  possession  of  certain  farm  lands.  Appellee 
obtained  judgment  before  the  justice  of  the  peace  and  ap- 
pellants appealed  to  the  Circuit  Court  of  said  county,  where 
there  was  a  verdict  and  a  judgment  in  favor  of  appellee,  and 
appellants  prosecute  this  further  appeal. 

The  evidence  shows  that  in  the  year  1861,  appellee  be- 
came the  owner  of  an  80-acre  tract  of  land,  described  as  part 
of  lot  3,  S.  W.  %,  section  16,  T.  24,  :sr.  R.  7,  E.  4  P.  M.,  Car- 
roll county,  Illinois,  65  acres  of  which  are  involved  in  this 
proceeding.  In  the  year  1882,  for  the  consideration  of  a 
share  of  the  crop,  appellee  by  a  verbal  contract  leased  for  one 
year  65  of  the  80  acres  to  his  son  Henry  M.  Plock,  one 
of  the  appellants.  Upon  the  15  acres  not  leased  were  the 
dwelling  house  and  bams  and  other  out-buildings  which  have 
since  been  in  the  possession  of  and  occupied  by  appellee. 
During  the  term  of  the  lease  and  at  times  since,  appellant 
Plock  has  used  in  company  with  appellee  some  of  the  out- 
buildings on  the  15  acres,  and  at  times  appellee  pastured 
some  of  his  stock  on  the  65  acres.  It  further  appears  from 
the  evidence  that  ever  since  the  year  1883,  appellant  Plock 
paid  no  rent  and  denied  all  right  of  appellee  in  and  to  the 
65  acres.  In  the  year  1006,  appellant  Plock  leased  the  land 
to  appellant  Lewis  Stengel.  This  suit  was  commenced  in 
1907. 

On  the  trial  below,  appellants  asked  the  court  to  give  the 
following  instruction:  "The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the  defendant  Henry 
M.  Plock  was  in  open,  continuous,  adverse  and  uninterrupted 
possession  of  the  premises  in  question  under  claim  of  owner- 
ship for  twenty  years  or  more  prior  to  the  commencement 
of  this  suit,  then  you  must  find  for  the  defendant."  This 
instruction  the  court  refused.  The  theory  upon  which  ap- 
pellee attempts  to  justify  the  refusal  of  the  instruction  is 
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that  appellant  Henry  M.  Plock,  having  been  a  tenant  of  ap- . 
pellee  in  1882,  was  under  the  continuous  duty  to  deliver  the 
possession  back  to  appellee,  his  landlord,  and  that  no  Statute 
of  Limitations  ran  against  his  performance  of  that  duty,  but 
that  he  continued  a  tenant  under  such  renting,  notwithstand- 
ing he  had  paid  no  rent  since  1882,  and  denied  that  he  held 
the  possession  under  the  lease  of  1882. 

We  are  of  the  opinion  that  this  position  is  not  tenable  and 
hold  that  where  a  tenant  denies  his  landlord's  riglit  of  pos- 
session, and  refused  to  attorn  or  pay  rent  for  the  premises, 
a  cause  of  action  then  accrues  to  the  landlord,  and  the 
Statute  of  Limitations  then  begins  to  run. 

Appellants  offered  to  show  that  in  1871  appellee  conveyed 
by  special  warranty  deed,  his  wife  not  joining  therein,  the 
80  acres  of  which  the  65  acres  in  controversy  are  a  part, 
to  one  Lizzie  Eoickle,  a  daughter  of  appellee's  wife  by  a 
former  husband  and  a  half-sister  of  appellant  Plock,  the  deed 
for  which  was  duly  recorded;  and  that  in  October,  1882, 
and  after  making  the  verbal  lease  for  the  rental  of  the  65 
acres,  appellee  was  unwilling  that  Lizzie  Eoickle  would  re- 
tain the  title,  and  urged  appellant  Plock  to  buy  the  land  from 
her,  and  that  he  was  present  at  conversations  with  her  and 
helped  to  procure  her  consent  to  sell  the  property  to  appel- 
lant Plock;  and  that  on  October  27,  1882,  appellant  Plock 
bought  the  80  acres  from  her  and  received  a  deed  therefor 
for  a  consideration  of  $2,500  and  the  assumption  of  a 
mortgage  thereon  for  $1,300,  which  he  afterwards  paid;  that 
after  appellant  received  the  deed  of  Lizzie  Eoickle  of  the 
80  acres,  appellee  and  appellant  Plock  agreed  that  appellee 
should  occupy  the  15  acres  upon  which  the  house  and  bams 
were  situated ;  and  that  appellant  should  occupy  the  65  acres 
in  controversy,  and  that  in  1890,  appellant  Plock  gave  ap- 
pellee a  mortgage  on  the  80  acres  to  secure  a  debt  of  $2,000; 
and  that  in  1901  such  mortgage  was  duly  released  by  ap- 
pellee. The  court,  on  objection  of  appellee,  refused  to  ad- 
mit any  of  the  testimony  except  a  part  of  that  not  contained 
in  the  written  documents,  and  excluded  such  as  was  admitted. 

We  are  of  the  opinion  that  the  deeds,  mortgage,  release  and 
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the  oral  testimony  relative  to  the  arrangement  about  the  oc- 
cupation of  different  parts  of  the  80  acres,  was  competent 
evidence  as  strongly  tending  to  show  that  after  appellant 
Plock,  at  appellee's  request,  obtained  the  deed  from  Lizzie 
Eoickle,  and  they  divided  the  80  acres  between  them,  ap- 
pellee retaining  the  15  acres  with  the  buildings  and  appellant 
Plock  the  65  acres,  the  relation  of  landlord  and  tenant  ter- 
minated, and  appellant  was  excused  from  attorning  to  ap- 
pellee, and  appellee  recognized  appellant  Plock  as  the  owner 
of  the  65  acres. 

For  the  errors  indicated,  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Seth  Pettit^  Appellant,  v.  Michael  Burke  et  aL,  Ap- 
pellees. 

Gen.  Ko.  4,908. 

1.  Justices  and  constables  act — section  5  construed.  The 
praying  of  an  appeal  on  the  day  of  Judgment  within  the  meaning 
of  this  statute  is  not  made  by  entering  into  an  arrangement  with 
the  justice  that  in  the  event  of  an  adverse  verdict  and  Judgment 
an  appeal  shall  be  entered. 

2.  Appeals  and  ebbobs — what  not  equivalent  to  prayer  for  ap- 
peal. An  arrangement  with  a  Justice  of  the  peace  by  which  a 
prayer  for  an  appeal  Is  to  be  entered  in  the  event  of  an  adverse 
Judgment,  does  not  satisfy  the  statute  and  is  not  a  legal  praying  of 
an  appeal  where  no  entry  of  appeal  is  made. 

3.  Justice  of  the  peace — when  loses  jurisdiction.  After  a  Jus- 
tice of  the  peace  has  written  up  his  Judgment  and  signed  it  his 
Jurisdiction  over  the  case  is  ended  and  he  has  no  power  or  au- 
thority to  open  and  amend  it,  neither  has  the  Circuit  Court  au- 
thority to  compel  a  Justice  to  amend  his  docket  nor  any  right  to 
permit  him  so  to  do. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Rock  Island  County;  the  Hon.  Willlam  H.  Gest, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  March  11,  1908. 
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E.  A.  WooLEY  and  S.  R.  Kenwortuy,  for  appellant. 
Sweeney  &  Walkeb,  for  appellees. 

Mr.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

Michael  Burke  sued  Charles  Pettit  before  a  justice  of  the 
peace  and  recovered  a  judgment,  upon  which  an  execution 
issued  to  one  S.  W.  Bruner,  a  constable,  who  levied  the  execu- 
tion upon  certain  property.  Seth  Pettit,  appellant  here, 
served  notice  upon  Bruner  that  he  owned  the  property  levied 
on.  Notice  was  given  of  the  day  set  for  the  trial  of  the  right 
of  property.  The  venue  was  changed  to  another  justice,  and 
a  trial  was  had  resulting  in  a  verdict  and  a  judgment  against 
the  claimant.  Instead  of  finding  the  right  of  property  in 
Brimcr,  the  constable,  they  found  it  in  Burke,  the  execution 
creditor.  The  judgment  was  in  that  particular  irregular,  but 
the  irregularity  is  of  no  material  importance  here.  The  ver- 
dict was  returned  and  judgment  entered  June  22,  1906.  On 
June  26,  1906,  the  fourth  day  thereafter,  Seth  Pettit  pre- 
sented an  appeal  bond  to  the  clerk  of  the  Circuit  Court  of 
Rock  Island  county,  which  was  approved  and  a  supersedeas 
issued  to  the  justice  and  constable,  reciting  that  an  appeal 
had  been  taken  from  such  judgment  to  the  Circuit  Court  of 
Rock  Island  county,  and  commanding  that  further  proceed- 
ings be  suspended  until  the  further  order  of  the  court.  A 
transcript  of  the  proceedings  before  the  justice  was  filed  with 
the  circuit  clerk  on  July  7,  1906.  On  September  19,  1906, 
Burke,  the  execution  creditor,  and  Bruner,  the  constable,  ap- 
peared specially  and  moved  the  court  to  dismiss  the  appeal 
for  the  reason  that  the  court  was  without  jurisdiction,  except 
to  dismiss  the  appeal,  and  that  no  appeal  was  prayed  before 
the  justice  on  the  day  the  judgment  was  entered.  On  the 
first  day  of  February,  1907,  appellant  moved  the  court  for 
leave  to  the  justice  to  amend  the  transcript  to  correspond 
with  certain  alleged  facts  and  to  show  that  an  appeal  was 
prayed  for  on  the  day  judgment  was  entered.  On  February 
11,  1907,  there  was  a  hearing  of  the  motions  upon  proof  by 
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affidavits.  The  court  denied  appellant's  cross  motion  for 
leave  to  the  justice  to  amend  the  transcript,  granted  the  mo- 
tion to  dismiss  the  appeal,  and  ordered  the  appeal  dismissed 
with  a  writ  of  procedendo,  and  that  appellee  recover  his  costs. 
Exceptions  were  preserved,  a  bill  of  exceptions  taken  and 
Seth  Pettit  prosecutes  this  appeal. 

Section  5  of  article  13  of  chapter  79,  Hurd's  Statutes, 
1905,  provides  that  in  the  trial  of  the  right  of  property  con- 
templated by  other  sections  of  said  article,  "An  appeal  may 
be  taken  as  in  other  cases,  provided  the  same  is  prayed  on 
the  day  judgment  is  entered,  and  the  bond  shall  be  given 
within  five  days  from  the  time  of  entering  the  judgment." 

From  the  proofs  it  appears  that  the  case  was  submitted  to 
the  jury  on  June  20,  and  their  verdict  returned  June  22, 
two  days  later.  Appellant's  attorney  lived  in  another  county, 
and  on  the  evening  of  the  day  the  juiy  retired  to  consider 
their  verdict,  stated  to  the  justice,  that  .if  the  verdict  was 
against  him,  meaning  of  course  against  appellant,  he  wanted 
an  appeal,  and  the  justice  agreed  to  write  up  the  docket 
showing  an  appeal  prayed  for  by  him. 

Appellant's  contention  is  that  this  arrangement  between 
his  attorney  and  the  justice  is  the  equivalent  of  praying  an 
appeal  on  the  day  of  entering  judgment.  With  this  we  can- 
not agree,  as  we  conclude  that  praying  an  appeal  two  days  or 
any  other  period  of  time  before  the  day  judgment  was 
rendered,  and  at  a  time  when  the  party  so  attempting  to  pray 
an  appeal  had  no  knowledge  whether  the  verdict  and  judg- 
ment thereon  would  be  favorable  or  adverse  to  his  interest, 
was  not  praying  an  appeal  within  the  requirements  of  the 
statute,  and  that  the  justice  had  no  authority  to  make  a 
contract  to  enter  a  prayer  for  an  appeal  if  the  verdict  and 
judgment  should  be  against  the  party  so  attempting  to  con- 
tract. All  that  was  said  on  that  subject  by  appellant's  at- 
torney and  the  justice  had  no  tendency  to  create  a  prayer  for 
an  appeal. 

The  justice  made  an  affidavit  for  each  side.  For  appel- 
lees he  stated  that  the  jury  returned  their  verdict  on  June 
22,  1906,  upon  which  he  entered  judgment  against  Seth 
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Pettit,  and  that  at  no  time  on  said  day  did  Seth  Pettit  or 
any  one  for  him  pray  an  appeal,  and  that  nothing  was  said 
to  him  about  an  appeal  nntil  June  25.  For  appellants  he 
stated,  in  addition  to  the  conversation  he  had  with  appel- 
lant's attorney  relative  to  the  prayer  for  an  appeal,  that 
Charles  Pettit,  the  execution  debtor,  on  the  22nd  of  June, 
1906,  within  24  hours  of  the  rendering  of  judgment,  pre- 
sented an  appeal  bond  which  he  refused  to  accept  on  the 
ground  that  he  was  advised  the  judgment  was  not  appealable. 
This  affidavit  did  not  state  whether  this  was  before  or  after 
the  entering  of  judgment  The  language  is  so  peculiarly 
worded  that  it  may  be  that  this  appearance  and  presentation 
of  bond  by  Charles  Pettit  was  on  the  22nd  of  June  before 
the  jury  returned  their  verdict.  With  this  uncertainty,  it 
would  not  be  a  valid  prayer  for  an  appeal.  Furthermore, 
Charles  Pettit  was  nof  entitled  to  an  appeal.  The  jury  in 
legal  effect  found .  it  was  his  property,  but  if  he  had  been 
interested  and  entitled  to  appeal,  this  was  a  separate  mat- 
ter, and  the  fact  that  Charles  Pettit  prayed  an  appeal  on  the 
day  of  judgment  and  in  compliance  with  the  statute,  if  such 
a  construction  might  be  put  upon  what  he  did,  did  not  tend 
to  show  that  an  appeal  was  prayed  by  Seth  Pettit.  If 
Charles  Pettit  had  brought  a  bond  to  the  justice  executed  by 
Seth  Pettit  as  principal,  praying  an  appeal  from  the  judg- 
ment, and  had  presented  the  same  to  the  justice  on  the  22nd 
day  of  June,  1906,  or  the  day  the  jury  returned  their  verdict, 
after  judgment,  that  would  have  been  a  valid  prayer  and 
within  the  requirements  of  the  statute,  and  it  would  have  been 
the  duty  of  the  justice  to  have  entered  it  and  granted  an  ap- 
peal. Had  this  been  done,  Seth  Pettit  would  not  have  lost 
his  right  to  an  appeal  because  the  justice  refused  to  enter 
the  prayer  for  an  appeal. 

After  a  justice  of  the  peace  has  written  up  his  judgment 
and  signed  it,  his  jurisdiction  over  the  cause  is  ended,  and 
he  has  no  power  or  authority  to  open  and  amend  it ;  neither 
has  the  Circuit  Court  the  authority  to  compel  a  justice  to 
amend  his  docket,  nor  any  right  to  permit  him  to  do  so. 

The  affidavit  relied  on  by  appellant  does  not  state  .that 
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the  boud  presented  by  Charles  Pcttit  was  a  bond  in  which 
Seth  Pettit  sought  an  appeal  or  that  it  was  a  bond  in  which 
he  was  the  principal.  But  had  it  shown  these  things,  still 
the  justice  having  failed  to  note  the  fact  and  approve  the 
bond,  the  appeal  was  lost  by  reason  of  the  justice's  miscon- 
ception of  the  law.  The  remedy  would  not  be  by  an  effort  to 
have  the  justice  amend  the  orders  appearing  on  his  docket. 

If  Seth  Pettit  had  filed  a  bond  within  five  days  of  the  day 
of  judgment  and  the  court  had  been  satisfied  that  an  appeal 
was  actually  prayed  on  the  day  of  judgment,  then  it  should 
have  refused  to  dismiss  the  appeal,  but  no  such  case  was 
made  by  Seth  Pettit  and  he  cannot  be  heard  to  complain  of 
the  result  of  his  own  laches. 

There  was  no  error  in  dismissing  the  appeal  and  the  judg- 
ment is  affirmed. 

Affirmed, 


Lizzie  M.  Slagle,  Administratrix,  Appellee,  v.  Tillage 
of  Averyville,  Appellant. 

Gen.  'So.  4,923. 

Master  and  servant — limitations  of  rule  requiring  former  to 
furnish  safe  place  to  work.  It  Is  a  general  rule  that  a  master  must 
exercise  reasonable  care  to  furnish  a  reasonably  safe  place  for  his 
servant  to  work,  but  that  rule  is  subject  to  limitations  and  excep- 
tions. One  exception  universally  recognized  is  that  the  general 
rule  does  not  apply  where  the  conditions  are  changing  from  time 
to  time  in  the  prosecution  of  the  work. 

Action  on  the  case.  Appeal'  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Theodore  N.  Greex,  Judge,  presiding.  Heard  In 
this  court  at  the  October  term,  1907.  Reversed.  Opinion  filed 
March  11,  1908. 

Jos.  A.  Weil,  A.  Jacobson  and  Irwik  L.  Fuller,  for 
appellee. 

Jos.  WiLiiELM  and  Quinn,  Quinn  &  Otman,  for  ap- 
pellant. 
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Mr.  Pkesidino  Justice  Willis  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the  case  brought  by  appellee,  Lizzie 
L.  Slagle,  administratrix  of  the  estate  of  Philip  R.  Slagle, 
deceased,  in  the  Circuit  Court  of  Peoria  county,  against  ap- 
pellant, the  Village  of  Averyville,  to  recover  damages  result- 
ing from  the  death  of  said  Slagle  while  shoveling  gravel  in 
a  pit  owned  and  operated  by  appellant.  Appellee  filed  a 
declaration  containing  two  counts  which  in  substance  averred 
that,  on  September  4,  190G,  and  theretofore,  appellant  owned, 
operated  and  controlled  a  certain  gravel  bank  or  pit,  and  that 
it  had  negligently  permitted  the  gravel  in  said  pit  to  be 
so  excavated  as  to  cause  a  large  amount  of  heavy  gravel  to 
be  left  overhanging  the  topmost  edges  thereof  and  caused 
gravel  to  be  negligently  excavated  without  properly  sup- 
l)orting  the  overhanging  gravel  upon  the  top  edges  of  said 
bank,  and  that  deceased,  while  working  on  said  day  in  said 
gravel  pit  under  the  direction  of  appellant's  servant,  and 
with  due  care  for  his  own  safety,  without  knowledge  of,  and 
without  reasonable  opportunity  to  judge  of  the  dangerous 
condition  of  said  gravel  pit,  and  without  reasonable  oppor- 
tunity to  escape,  was  killed  by  the  caving  in  or  falling  down 
of  said  overhanging  ledge  of  said  bank.  A  demurrer  to  the 
declaration  was  interposed  and  overruled.  A  plea  of  not 
guilty  was  filed.  There  was  a  trial  and  a  verdict  for  ap- 
pellee for  $4,000.  A  motion  for  a  new  trial  was  denied, 
judgment  was  entered  on  the  verdict,  and  this  appeal  was 
taken. 

The  evidence  shows  that  the  gravel  pit  where  the  accident 
happened  was  one  which  had  not  been  worked  since  the  mid- 
dle of  the  preceding  June,  at  which  time  deceased,  a  man 
of  ordinary  intelligence,  mature  years  and  good  eyesight,  had 
been  employed  in  it  for  a  day  and  a  half.  The  bank,  at  the 
point  of  the  accident,  was  about  9  feet  high.  The  pit  was 
semicircular  in  form  and  about  16  feet  long.  Its  different 
strata  of  earth  were,  at  the  top,  a  coat  of  dark  sand,  gravel 
and  black  soil,  3  or  4  inches  in  thickness;  next,  a  red  clay 
mixed  with  gravel  and  sand  18  to  20  inches  in  thickness. 
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Below  that  was  a  finer  light  sand,  and  below  that,  at  the 
bottom  of  the  pit,  was  coarse  gravel.  At  8  o'clock  a.  m., 
September  4,  1906,  the  day  of  the  accident,  the  men  were 
taken  to  the  bank  by  one  John  Melzer,  appellant's  superin- 
tendent of  streets,  and  told  to  go  to  work,  but  to  be  careful 
not  to  dig  under  the  bank.  He  remained  for  a  time,  and 
then  went  away  and  did  not  return  until  after  the  accident. 
The  men  were  provided  with  shovels,  a  pick  and  an  iron  bar, 
and  placed  themselves  and  worked  as  suited  their  convenience. 
They  used  the  pick  or  iron  bar  to  loosen  or  pick  the  top  coat 
of  heavy  soil  and  carry  down  the  sides  of  the  bank  together 
with  the  gravel  and  other  material  into  the  bottom  of  the  pit, 
from  which  place  it  was  shoveled  into  wagons.  The  finer 
sand,  immediately  under  the  top  coat  of  heavy  soil  and 
gravel,  was  loose  and  required  but  little  effort  to  bring  it 
down,  leaving  the  top  overhanging  ledgelike  until  it  was 
picked  or  pried  off  by  some  of  the  men.  When  the  men 
commenced  work  on  that  morning  there  was  an  overhanging 
ledge  of  the  top  stratum  from  6  inches  to  a  foot  wide. 
Twelve  wagon  loads  of  the  contents  of  the  pit  had  boen 
shoveled  into  wagons  and  drawn  away  before  the  accident. 
At  about  11  o'clock,  while  deceased  with  two  other  shovelcrs 
and  a  teamster  were  loading  another  wagon,  the  overhang- 
ing ledge  gave  way,  and  with  the  top  of  the  bank  settled,  and 
fell  in  upon  deceased,  killing  him. 

At  the  close  of  plaintiff's  evidence  in  chief,  and  again 
at  the  close  of  all  the  evidence,  appellant  asked  the  court 
to  instruct  the  jury  to  return  a  verdict  of  not  guilty  and 
tendered  instructions  to  that  effect,  which  were  refused,  and 
the  refusal  is  assigned  for  error.  In  consideration  of  that 
assignment,  the  testimony  favorable  to  appellee  is  to  be  taken 
as  true  and  if  such  evidence  fairly  tended  to  prove  any  wrong 
or  neglect  of  duty  on  the  part  of  appellant,  the  court  was 
right  in  refusing  to  give  the  instructions.  On  the  other 
hand,  if  the  appellant  w^as  not  at  fault  in  any  way  and 
did  not  fail  in  the  performance  of  any  duty  which  it  owed 
deceased,  it  cannot  be  held  liable  for  the  resulting  damages 
merely  because  it  employed  deceased  to  work  in  the  pit, 
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however  imfortunate  the  accident  to  deceased  may  have  been 
or  however  great  the  loss  or  damage  to  his  next  of  kin. 

It  will  be  seen  that  there  is  no  evidence  tending  to  prove 
appellant  did  not  properly  support  the  overhanging  edges 
of  the  pit.  It  neither  directed  nor  controlled  the  way  in 
which  the  gravel  was  excavated,  which  was  under  the  control 
of  deceased  and  his  fellow-servants  who  were  shoveling  the 
gravel  from  the  pit  into  the  wagon,  and  it  did  not  fail  in 
the  performance  of  any  duty  to  warn  the  plaintiflF  of  the 
dangers  incident  to  imdermining  the  bank  by  shoveling  gravel 
from  underneath  the  overhanging  ledge. 

In  the  case  of  the  Village  of  Montgomery  v.  Robertson, 
229  111.,  466,  which  was  a  case,  where  the  plaintiff  was  in- 
jured while  shoveling  loose  gravel  from  the  bottom  of  a 
pit  into  a  wagon,  by  the  gravel  caving  in  and  catching  him 
between  the  reach  of  the  wagon  and  the  banlc,  the  court  said : 
*  Whether  a  laborer  has  ever  shoveled  gravel  or  not  is  wholly 
immaterial  on  the  question  of  the  duty  of  the  master  to  ex- 
plain dangers  and  warn  a  servant  against  them.  It  re- 
quires no  experience  in  a  person  of  ordinary  intelligence  to 
understand  the  danger  of  shoveling  loose  gravel  from  the 
bottom  of  a  bank.  The  plaintiff  could  not  plead  ignorance 
of  the  law  of  gravitation,  and  if  he  w^as,  in  fact,  ignorant  of 
the  probable  consequences  of  removing  gravel  and  depriving 
the  upper  soil  of  its  support,  the  defendant  would  have  no 
reason  to  presume  such  ignorance  or  that  he  needed  instruc- 
tion on  that  subject  Any  one  who  hires  a  laborer  rightfully 
presumes  that  he  understands  the  laws  of  nature,  which 
operate  with  uniformity,  and  there  is  no  duty  to  warn  of 
dangers  which  are  patent  to  ordinary  intelligence.  (C.  & 
A.  Ey.  Co.  V.  Bell,  200  III,  25.)"  It  is  a  general  rule  that 
a  master  must  exercise  reasonable  care  to  furnish  a  reason- 
ably safe  place  for  his  serv'ant  to  work,  but  that  rule  is  sub- 
ject to  limitations  and  exceptions.  One  exception  univer- 
sally recognized  is  that  the  general  rule  does  not  apply  wh?re 
the  conditions  are  changing  from  time  to  time  in  the  prose- 
cution of  the  work.  If  the  nature  of  the  work  is  such  as 
to  produce  changes  and  temporary  conditions  in  the  place 
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where  the  work  is  performed,  the  rule  does  not  require  the 
master  to  keep  the  place  reasonably  safe  under  such  changed 
conditions  which  the  work  renders  necessary.  Thompson  on 
Negligence,  3876.  Village  of  Montgomery  v.  Eobertson, 
supra.  In  such  case  the  master  does  not  make  or  create  the 
place  or  conditions,  but  they  are  created  by  the  progress  of 
the  work  and  the  workmen  engaged  in  it.  In  this  case,  the 
evidence  shows  the  removal  of  the  gravel  from  underneath 
the  overhanging  ledge  created  the  attendant  dangers,  and 
while  appellant  might  become  liable  for  an  injury  on  account 
of  some  other  fault  or  neglect,  it  would  not  be  made  liable 
under  the  rule  here  invoked.  A  master  cannot  be  held  to 
make  a  gravel  pit  safe  for  employees  from  moment  to  mo- 
ment, when  the  natural  support  of  the  bank  is  being  con- 
stantly removed,  and  where  the  changing  conditions  must  be 
watched  and  provided  against  by  the  laborers  themselves. 
Village  of  Montgomery  v.  Robertson,  supra. 

Counsel  for  appellee,  in  support  of  the  ruling  of  the  trial 
court  in  refusing  to  direct  a  verdict,  cite  and  rely  on  Cobb 
Chocolate  Company  v.  Knudson,  207  111.,  468,  and  C.  &  E. 
I.  R.  R.  Co.  V.  Knapp,  176  111.,  128.  In  the  Cobb  Chocolate 
Company  case,  the  plaintiff's  hand  was  injured  in  a  machine 
composed  of  rollers.  He  was  wiping  the  machine  with  waste 
under  the  immediate  direction  of  a  foreman,  and  while  so 
engaged  the  waste  caught  and  drew  his  hand  into  the  rollers. 
The  question  was  whether  plaintiff  acted  recklessly  or  as  a 
reasonably  prudent  person  would  have  acted,  under  the  cir- 
cumstances, and  the  court  held  that  that  was  a  question  of 
fact  to  be  decided  by  the  jury.  In  this  case  there  was  no 
machinery  to  avoid,  nor  any  order  of  the  foreman.  He  was 
not  present,  and  had  not  been  since  he  put  the  men  to  work 
in  the  morning.  In  the  C.  &  E.  I.  R.  R.  Co.  case,  plaintiff 
was  a  freight  conductor  whose  duty  it  was  to  inspect  the 
train  before  starting.  While  making  the  inspection,  he 
noticed  a  coupling  pin  not  exactly  in  place.  The  cause  of 
this  condition  he  could  not  tell  without  examination.  He 
stepped  between  the  cars  for  this  purpose  and  took  hold  of 
the  pin.     At  that  moment  the  train  moved  back  and  the  draw 
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bar  pushed  back  under  the  car  bo  as  to  cause  the  pin  head 
to  strike  the  dead  wood  at  the  end  of  the  car  and  crush  plain- 
tiflF's  hand.  The  negligence  charged  there  was,  that  the 
draw  bar  was  not  reasonably  safe  and  properly  equipped. 
There  it  was  insisted  that  the  danger  being  known  and  ob- 
vious, and  the  plaintiff  having  voluntarily  occurred  it,  could 
not  recover.  The  court  said  that  notwithstanding  the  obvious 
conditions  referred  to,  had  the  car  been  equipped  with  other 
usual  appliances,  plaintiff's  act  would  not  necessarily  have 
been  dangerous,  and  held  that  the  trial  court  did  not  err  in 
refusing  to  direct  a  verdict.  In  neither  of  these  cases  was 
the  servant  engaged  in  service  where  he  could  control  sur- 
roundings. In  this  case,  deceased  could  have  taken  down  the 
overhanging  ledge  and  kept  from  under  it. 

We  cannot  find  in  the  record  in  this  case  any  evidence 
fairly  tending  to  prove  the  cause  of  action,  or  which  stand- 
ing alone  and  admitted  to  be  true,  was  sufficient  to  sustain  the 
verdict.  We  are  of  the  opinion  that  the  court  erred  in  re- 
fusing to  give  the  instructions  directing  a  verdict 

The  judgment  is  reversed. 

Reversed  J  with  finding  of  facts. 

Finding  of  facts,  to  be  incorporated  in  the  judgment  of  the 
court:  The  death  of  Slagle  was  caused  by  the  caving  in  of 
the  gravel  pit  or  bank  in  which  he  was  working.  The  dan- 
ger or  risk  pf  working  there  was  assumed  by  him,  and  ap- 
pellant is  not  liable  therefor. 


Nelson  A.  Steele^  Defendant  in  Error,  v.  George  P. 
Wynn  et  aL,  Plaintiffs  in  Error. 

Gen.  No.  4,790. 

1.  EQurrr  pleading — duty  of  court  upon  conservator*8  failure  to 
answer.  When  the  conservator  of  an  insane  defendant  fails  to 
file  an  answer  for  him,  It  Is  the  duty  of  the  court  to  appoint  a  con- 
servator or  guardian  ad  litem  to  answer  and  to  protect  his  inter- 
ests. 
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2.  Equity  pleading — effect  of  immaterial  issue.  Where  an  im- 
material  issue  has  been  joined  in  equity,  the  court  will  disregard  it 

3.  Equity  pbactice— to/ien  error  to  enter  default  It  is  error  to 
enter  the  default  of  an  insane  defendant  for  want  of  an  answer, 
but  error  in  entering  such  default  becomes  harmless  where  on 
review  it  is  made  to  appear  that  such  insane  person  has  interest 
in  the  subject-matter  of  the  litigation  and  had  none  at  the  time 
of  the  filing  of  the  bill. 

4.  Service  of  pbocess — when  certificate  of  publication  sufficient. 
Held,  that  the  following  certificate,  aided  by  other  matters  ap- 
pearing of  record,  was  not  vulnerable  either  to  the  attack  that  it 
did  not  suflElciently  appear  that  the  newspaper  was  secular  an'd  of 
general  circulation,  or  to  the  contention  that  it  did  not  show  that 
the  first  publication  of  notice  was  made  at  least  thirty  days  before 
the  term,  or  that  it  did  not  give  the  dates  of  the  first  and  last 
papers  containing  the  notice. 

"a  newspaper  printed  and  published  at  Waukegan,  in  the  county 
of  Lake  and  State  of  Illinois,  and  that  the  annexed  notice  was 
published  once  in  each  week  for  four  weeks  successively  in  said 
paper,  the  first  publication  of  which  said  notice  was  dated  the  25th 
day  of  January,  A.  D.  1902,  and  the  last  publication  thereof  was 
dated  the  15th  day  of  February,^  A.  D.  1902." 

5.  Idem  sonans — what  are.  Held,  that  Hosea  E.  Wynn  and 
Hosia  E.  Wynn  are  idem  sonans. 

6.  Transcbipt  of  record — when  rules  of  court  not  part  of. 
Rules  of  court  do  not  become  part  of  the  transcript  of  the  record 
by  being  appended  thereto  accompanied  by  the  clerk's  certificate 
that  they  are  "true  copies"  and  in  force  at  a  time  specified. 

7.  Rules  of  court — when  non^bservance  of  immaterial.  The 
action  of  the  court  in  disregarding  its  own  rules  is  immaterial  and 
will  not  reverse  in  the  absence  of  harm  having  resulted. 

8.  Decree — effect  of  clerical  mistake  in.  Held,  that  a  mere 
clerical  mistake  in  a  name  was  not  so  material  as  to  require  a  re- 
versal of  the  decree  entered  in  this  cause. 

9.  Master's  sale — what  rebuts  claim  of  irregularity  in  certificate 
of  publication  of  notice.  Held,  that  the  finding  of  the  court  that 
the  master  in  making  his  sale  had  proceeded  in  due  form  of  law  and 
in  accordance  with  the  decree,  was  sufficient  to  meet  any  question 
raised  in  this  case  as  to  the  sufficiency  and  regularity  of  the  cer- 
tificate of  publication. 

10.  Writ  or  error — who  may  sue  out,  on  behalf  of  insane  per- 
son. A  next  friend  may  sue  out  a  writ  of  error  for  an  insane  per- 
son if  his  conservator  fails  to  act. 


430  Appelxate  Coubts  of  Illikois. 

Vol.  139.]  Steele  v.  Wynn. 

Foreclosure.  Error  to  the  Circuit  Court  of  take  County;  the 
Hon.  Chahles  H.  Donnelly,  Judge,  presiding.  Heard  In  this  court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 

Statement  by  the  Court.  On  January  22,  1902,  de- 
fendant in  error  filed  a  bill  in  equity  in  the  court  below  to 
foreclose  a  mortgage  upon  certain  real  estate  in  Lake  county, 
Illinois,  given  by  William  Wynn  and  his  wife,  Lcorah  C. 
Wynn,  to  secure  a  promissory  note  for  the  principal  sum  of 
$5,000  executed  by  said  William  Wynn  and  by  Robert  D. 
Wynn.  The  note  and  mortgage  were  given  and  dated  Jan- 
uary 23,  1893,  and  the  note  was  due  five  years  after  date  with 
interest  at  6  per  cent  per  annum,  payable  annually.  The 
bill  alleged  that  afterwards,  on  February  4,  1894,  William 
Wynn  died  testate,  bequeathing  to  his  wife  a  sum  of  money 
in  lieu  of  dower  and  homestead  and  of  all  her  other  rights 
(which  sum  the  bill  alleged  that  she  accepted);  devising  a 
certain  lot  not  here  involved  to  one  child;  and  giving  all  the 
rest  of  his  real  and  personal  estate  to  his  children,  John  D., 
Hosea  E.,  George  P.,  Sarah  E.,  Robert  D.,  Emily  A.,  and 
Hannah  D.,  now  Hannah  D.  Taylor;  that  thereafter  Hosea 
E.  Wynn  and  John  D.  Wynn  conveyed  their  interests  in  the 
real  estate  covered  by  said  mortgage  to  Robert  D.  Wynn ;  that 
G'eorge  P.  Wynn  had  been  adjudged  insane  by  the  County 
Court  of  Lake  county,  and  Robert  D.  Wynn  had  been  ap- 
pointed his  conservator,  and  had  duly  qualified,  and  was  act- 
ing as  such :  that  the  principal  of  said  note  was  past  due  and 
unpaid,  and  that  all  the  interest  thereon  from  January  23, 
1S98,  was  unpaid;  and  the  bill  set  up  various  tax  sales  of 
said  property  and  redemptions  thereof  by  defendant  in  error ; 
for  all  which  expenditures,  and  for  a  solicitor's  fee  of  $50 
as  well  as  for  the  principal  and  interest  due  uix)n  said  note, 
defendant  in  error  claimed  a  first  lien  upon  said  real  estate 
under  the  terms  of  said  mortgage.  The  bill  then  averred 
that  James  G.  Smith,  Lettie  B.  Smith,  his  wife,  Hosea  Wynn, 
Martha  A.  Wynn,  his  wife,  John  D.  Wynn,  Ella  Wynn,  his 
wife,  Charles  A.  Wiard,  trustee,  and  Chauncey  J.  Jones, 
have  or  claim  some  interest,  either  as  purchasers,  judgment 
creditors,  tenants  or  otherwise,  in  said  premises;  but  which 
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interest,  if  any  said  parties  have,  the  bill  averred  was  subject 
to  the  rights  of  defendant  in  error  \o  foreclose  said  mortgage 
for  the  amounts  so  due  him.  Certain  defendants  were  per- 
sonally served  with  summons,  and  the  decree  recites  that  cer- 
tain others  personally  appeared.  The  service  upon  Sarah  E. 
Wynn  was  by  publication  and  mailing.  The  decree  found 
jurisdiction  of  all  the  parties,  and  all  the  defendants  were 
defaulted.  The  cause  was  referred  to  the  master  in  chancery 
to  take  and  report  the  proofs,  with  his  findings  of  law  and 
fact.  He  took  proofs  and  reported  them,  with  his  findings*. 
The  note  and  mortgage  and  certain  certificates  of  tax  redemp- 
tion were  attached  as  exhibits  to  the  report.  A  decree  of 
foreclosure  was  then  entered  on  March  7,  1902.  It  ap- 
proved the  master's  report,  and  then  recited  that  the  case  was 
hoard  upon  the  bill  of  complaint,  taken  as  confessed  against 
all  the  defendants,  and  upon  said  report  of  the  master,  and 
also  upon  proofs  both  oral  and  documentary  produced  and 
heard  in  open  court.  There  was  a  sale  of  said  premises  on 
April  22,  1902,  by  the  master  in  chancery  pursuant  to  said 
decree ;  and  a  report  of  said  sale  was  submitted  to  the  court 
on  October  6,  1902,  and  it  was  on. that  day  approved. 

On  February  15,  1907,  within  five  years  after  said  decree, 
a  writ  of  error  was  sued  out  in  the  name  of  all  the  defendants 
below ;  and  on  October  1,  1907,  after  the  Practice  Act  of  1907 
went  into  force,  limiting  writs  of  error  to  three  years,  the  rec- 
ord of  the  court  below  was  filed  herein.  We  assume  the  writ 
of  error  is  governed  by  the  limitation  in  force  when  it  was 
sued  out.  Defendant  in  error  filed  four  pleas  in  bar.  The 
writ  of  error  as  to  George  P.  Wynn,  insane,  is  prosecuted 
hero  in  his  name  by  Simon  Hamberg,  his  next  friend.  The 
first  plea  sought  to  bar  the  writ  as  to  George  P.  Wynn  upon 
the  allegation  that  Eobert  D.  Wynn  was  and  is  the  lawful 
conservator  of  said  George  P.  Wynn,  insane,  and  that  there- 
fore the  insane  person  could  not  prosecute  the  writ  by  a  next 
friend.  The  second  plea  averred  that  Eobert  D.  Wynn  was 
appointed  conservator  of  said  George  P.  Wynn  by  the  County 
Court  of  Lake  county,  Illinois,  on  August  1,  1896,  after  said 
George  P.  Wynn  had  been  adjudged  insane  by  said  court, 
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and  that  said  conservator  on  September  12,  1899,  filed  a 
petition  for  leave  to  sell  the  one-seventh  interest  of  said 
George  P.  Wynn  in  certain  real  estate;  that  due  notice  of 
said  proceeding  was  given  pursuant  to  law,  and  was  served 
upon  George  P.  Wynn  more  than  ten  days  before  the  October 
term,  1899,  of  said  court,  to  which  term  said  petition  was 
brought;  that  afterwards,  on  October  11,  1899,  at  said  Oc- 
tober term,  a  decree  was  entered  for  the  sale  of  said  real 
estate,  and  a  sale  thereof  was  held  by  said  conservator  pur- 
suant to  said  decree,  and  said  real  estate  was  sold  to  James 
G.  Smith,  and  the  same  was  reported  to  and  approved  by 
said  court,  and  a  conveyance  thereof  by  the  conservator  to 
said  James  G.  Smith  was  ordered  by  the  court  and  was  made 
under  date  of  November  18,  1899,  which  deed  was  recorded 
in  the  recorder's  office  of  said  Lake  county  on  August  30, 
1902 ;  and  the  plea  averred  that  the  real  estate  so  conveyed 
included  all  the  real  estate  involved  in  the  decree  in  the  case 
now  before  us.  The  plea  averred  that,  by  reason  of  said  sale 
and  conveyance  to  James  G.  Smith,  said  George  P.  Wynn 
had  not  at  the  time  this  writ  of  error  was  sued  out  nor  has 
he  since  then  had,  any  right,  title  or  estate  in  the  land  cov- 
ered by  said  foreclosure  decree,  and  therefore  he  is  barred 
from  prosecuting  this  writ  of  error. 

The  third  plea  sought  to  bar  the  writ  of  error  as  to  Sarah 

E.  Wynn,  because,  as  the  plea  alleged,  she  died  May  26,  1905, 
and  before  this  writ  of  error  was  sued  out.  The  fourth  plea 
sought  to  bar  the  writ  of  error  as  to  plaintiffs  in  error, 
Kobert  D.  Wynn,  James  G.  Smith,  Lettie  B.  Smith,  Charles 

F.  Wiard,  trustee,  and  Chauncey  J.  Jones,  because,  as  the 
plea  averred,  on  September  5,  1907,  after  the  rendition  of 
the  decree  here  sought  to  be  reviewed,  said  five  plaintiffs  in 
error,  ^'by  their  deed  of  that  date  duly  signed,  acknowledged 
and  delivered,"  released  all  errors  which  may  have  aris:n 
in  said  suit  and  in  the  said  decree. 

Defendant  in  error  demurred  to  the  first,  second  and 
fourth  pleas,  and  formed  an  issue  of  fact  on  the  third.  The 
cause  has  been  submitted  upon  these  pleadings,  and  upon  an 
implied  joinder  in  error  by  the  other  plaintiffs  in  error. 
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A  reversal  of  the  decree  is  sought  on  the  ground  that  it  was 
fatal  error  to  enter  a  default  against  George  P.  Wynn,  in- 
sane ;  that  the  certificate  of  publication  of  notice  to  the  non- 
resident defendant,  Sarah  E.  Wynn,  was  fatally  defective; 
that  the  return  of  service  as  to  Hosea  E.  Wynn  showed  serv- 
ice on  Ilosia  E.  Wynn  and  did  not  confer  jurisdictioji  over 
the  person  of  Hosea  E.  Wynn ;  that  in  entering  defaults,  in 
referring  the  case  to  the  master,  and  in  the  proceedings  be- 
fore the  master,  and  in  the  action  of  the  court  after  the  mas- 
ter's report  was  returned,  the  court  violated  its  own  rules; 
that  the  decree  erroneously  found  that  the  mortgage  w'as 
executed  by  Sarah  C.  Wynn,  as  wife  of  William  Wynn,  and 
treated  Sarah  C.  as  the  wife  of  William  throughout  the  de- 
cree; that  the  certificate  of  publication  of  the  notice  of  the 
master's  sale  was  fatally  defective;  that  there  was  an  im- 
proper, taxation  of  costs ;  and  that  in  many  other  respects 
the  proceedings  w^re  inaccurate  and  defective. 

John  L.  Fogle,  for  plaintiffs  in  error. 

Elam  L.  Clakke,  for  defendant  in  error. 

Mr.  Justice  Dibell   delivered  the  opinion  of  the  court. 

When  the  conservator  of  an  insane  defendant  fails  to  file 
an  answer  for  him,  it  is  the  duty  of  the  court  to  appoint  a 
conservator  or  guardian  ad  litem  to  answer  and  to  protect 
his  interests.  Hall  v.  Davis,  44  111.,  49  i.  It  is  error  to 
enter  the  default  of  an  insane  defendant  for  want  of  an  an- 
swer. White  V.  Kilmartin,  205  111.,  625.  But  the  second 
plea  filed  here  alleges  that  George  P.  Wynn  was  adjudged 
insane,  that  a  conservator  was  duly  appointed  for  him,  and 
that  said  conservator  took  such  due  and  orderly  proceedings 
in  the  court  having  jurisdiction  of  the  person  and  estate  of 
said  George  P.  Wynn,  insane,  that  all  his  interest  in  the 
real  estate  covered  by  the  mortgage  foreclosed  in  this  suit 
was  duly  sold  and  conveyed  to  James  G.  Smith,  the  con- 
veyance having  been  made  on  Xovember  18f  1890,  long 
prior  to  the  filing  of  this  bill  to  foreclose.  The  demurrer  to 
28 
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this  plea  is  based  on  the  ground  that  it  sets  up  matters 
occurring  long  prior  to  the  filing  of  the  bill,  and  that  it  con- 
tradicts or  is  inconsistent  with  the  allegations  of  the  bill  and 
with  the  position  of  the  defendant  in  error  in  the  court  be- 
low, and  that  therefore  it  cannot  be  allowed.  It  will  be 
seen  from  the  statement  preceding  this  opinion  that  while 
the  bill  avers  that  William  Wynn  owned  this  real  estate 
when  he  mortgaged  it,  and  that  by  his  will,  which  became 
effective  on  February  4,  1894,  he  devised  a  one-seventh  in- 
terest therein  to  said  George  P.  Wynn,  it  does  not  aver  that 
George  P.  Wynn  remained  the  owner  of  that  interest  when 
the  bill  was  filed.  It  does  name  defendants  who  have  or  claim 
some  interest  in  the  premises,  and  includes  James  G.  Smith 
among  the  number,  and  does  not  apply  that  allegation  to 
George  P.  Wynn.  It  does  not  aver  that  the  latter  had  any 
title  or  interest  in  the  premises  when  the  bill  was  filed.  The 
averments  of  the  plea  furnish  an  explanation  for  making 
George  P.  Wynn  a  defendant,  and  also  for  the  failure  of 
the  conservator  to  answer  for  him,  namely,  that  the  title  and 
interest  of  George  P.  Wynn  had  been  conveyed  to  James 
G.  Smith  long  before  the  bill  wis  filed  but  the  deed  had  not 
then  been  filed  for  record,  and  was  not  so  filed  till  after  the 
decree  of  foreclosure  was  entered.  We  conclude  that  the 
plea  does  not  contradict  but  only  supplements  the  bill,  and 
that  the  demurrer  thereto  should  be  overruled.  The  plea 
stands  admitted.  It  therefore  appears  that  George  P.  Wynn 
has  no  interest  in  the  premises  and  had  none  when  the  bill 
was  filed.  The  error  of  entering  his  default  was  therefore 
harmless. 

Jurisdiction  of  defendant  Sarah  E.  Wynn,  one  of  the  dev- 
isees of  William  Wynn,  was  obtained  by  the  publication 
and  mailing  of  notice.  The  publisher,  a  corporation,  in  a 
certificate  signed  in  the  corporate  name  by  its  president, 
certified  that  it  is  the  publisher  of  the  Waukegan  Gazette,  "a 
newspaper  printed  and  published  at  Waukegan  in  the  county 
of  Lake  and  State  of  Illinois,  and  that  the  annexed  notice 
was  published  once  in  each  week  for  four  weeks  successively 
in  said  paper,  the  first  publication  of  which  said  notice  was 
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dated  the  25th  day  of  January,  A.  D.  1902,  and  the  last  pub- 
lication thereof  was  dated  the  15th  day  of  February,  A.  D. 
1902."  It  is  objected  that  it  does  not  appear  that  said  news- 
paper was  a  secular  newspaper  of  general  circulation.  The 
decree  found  that  said  Waukegan.  Gazette  was  a  public 
newspaper  printed  and  published  at  the  city  of  Waukegan,  in 
the  county  of  Lake,  in  the  State  of  Illinois.  It  is  further 
objected  that  the  certificate  of  publication  does  not  show  that 
the  first  publication  of  notice  was  made  at  least  thirty  days 
before  the  term,  nor  does  it  give  the  dates  of  the  first  and 
last  papers  containing  said  notice.  The  term  to  which  the 
notice  was  returnable  was  to  be  held  on  the  first  Monday  of 
March,  1902.  While  the  use  of  the  word  "dated"  is  not  so 
explicit  as  the  word  "made"  would  have  been,  yet  we  tliink 
the  certificate  should  be  construed  to  mean  that  the  paper 
in  which  the  first  publication  was  made  was  dated  January 
25,  1902,  and  that  the  paper  in  which  the  last  publication 
was  made  was  dated  February  15,  1902,  and  that  the  date  of 
each  paper  was  the  true  date  of  its  issue  or  publication. 
But  jurisdiction  of  Sarah  E.  Wynn  does  not  depend  upon 
such  an  assumption.  The  court  could  hear  further  proofs 
of  due  publication  of  notice  to  her,  besides  said  certificate 
of  publication.  The  clerk's  certificate  of  the  mailing  of  no- 
tice to  said  defendant  recites  that  a  copy  of  the  said  notice 
was  mailed  to  her  on  January  25,  1902,  within  ten  days  after 
its  first  publication.  As  January  25  was  more  than  thirty 
days  before  the  first  Monday  of  March,  it  thus  appeared  that 
the  first  publication  was  made  within  the  time  required  by 
law.  The  bill  was  filed  on  January  22,  and  the  first  publi- 
cation therefore  could  not  have  been  made  earlier  than  Jan- 
uary 22  nor  later  than  January  25.  The  court  had  authority 
to  hear  still  further  proof  to  establish  due  publication  and 
mailing,  and  it  found  that  due  notice  of  the  pendency  of  the 
suit  had  been  given  said  defendant  Sarah  E.  Wynn  by  pub- 
lication and  by  the  mailing  of  notice. 

The  summons  was  returned  as  to  the  defendant  Ilosea  E. 
Wynn  served  upon  Hosta  E.  Wynn.  We  regard  these  as 
idem  sonans.     The  court   found  that  defendant  Ilosea  E. 
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Wynn  had  L^^en  personally  served  with  process  more  than  ten 
days  before  that  term  of  court.  The  bill  averred  and  ^  the 
decree  foimd  that  before  the  bill  was  filed  Hosea  E.  Wynn 
and  his  wife  conveyed  his  interest  in  the  mortgaged  real 
estate  to  Robert  D.  Wynn.  Ilosea  E.  Wynn  was  therefore 
not  a  necessary  party  to  the  foreclosure  suit.  The  fourth 
pica  shows  that  Robert  D.  Wynn  has  released  all  errors 
herein.  We  are  of  opinion  that  the  decree  should  not  be 
reversed  because  of  the  error  in  spelling  the  name  of  Hosea 
E.  Wynn  in  the  return  of  the  summons. 

It  is  argued  that  the  court  violated  certain  of  its  rules  in 
its  proceedings  in  this  cause.  The  record  of  this  cause,  cer- 
tified by  the  clerk  of  the  court  below  to  be  complete,  except 
as  to  a  missing  entry  of  appearance  by  certain  defendants, 
does  not  contain  any  rules  of  court.  The  clerk  has  appended 
to  the  record  of  this  cause  copies  of  certain  rules  and  has 
certified  that  they  are  true  co])ie8  and  that  they  were  in  force 
at  the  !March  term,  1902.  We  are  of  opinion  that  the  rules 
cannot  in  that  way  bo  established  and  incorporated  into  the 
record  of  a  cause  wherein  no  action  pertaining  to  such  rules 
was  ever  taken.  Xo  defendant  asked  for  delav  because  of 
said  rules.  It  is  not  sIio\\ti  that  any  defendant  was  injured 
because  of  said  action.  One  of  these  rules  required  that  evi- 
dence in  default  cases  should  be  written  up  and  certified  by 
the  official  stenogra})her  and  filed  with  the  clerk,  and  it  is 
urged  that  the  proof  heard  by  the  court  after  the  receipt  of 
the  master's  report  should  have  been  thus  written  up  and 
filed.  Such  a  transcript  of  oral  proof  could  not  be  made  a 
part  of  the  record  by  the  certificate  of  the  official  stenogra- 
plier.  It  could  only  be  made  a  part  of  the  record  by  the 
certificate  of  the  judge  of  the  court.  If  such  a  transcript 
had  been  filed  it  w^ould  not  have  aided  plaintiffs  in  error  in  a 
review  of  the  case  here.  Moreover,  there  is  nothing  in  this 
record  to  show"  that  the  court  below  had  an  official  stenog- 
rapher at  the  time  when  these  proceedings  were  had. 

The  master's  report  set  out  in  full  the  oral  evidence  heard 
by  him,  and  the  note  and  mortgage  and  tax  redemption  cer- 
tificates-essential to  make  complainant's  case,  and  contained 
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a  memorandum  only  of  certain  other  documentary  evidence 
oflered,  and  it  is  argued  that  it  was  error  not  to  set  out  all 
said  documents  in  full  in  said  report.  As  the  decree  recites 
that  the  cause  was  heard  not  only  upon  the  report  of  the 
master,  but  also  upon  oral  and  documentary  proofs  produced 
and  heard  in  open  court,  we  must  assume  that  this  defect, 
if  the  omission  of  said  documents  from  the  master's  report 
was  a  defect,  was  cured  by  their  production  in  open  court. 

The  decree  contains  one  mistake.  The  bill  averred  that 
Leorah  C.  Wynn  was  the  wife  of  William  Wynn,  and  that 
she  executed  said  mortgage ;  and  that  her  husband  willed  her 
a  sum  of  money  in  lieu  of  all  her  dower  and  homestead  and 
other  rights  in  his  property.  The  proof  showed  that  Leorah 
C.  Wynn  executed  said  mortgage  as  wife  of  William  Wynn. 
The  decree  however  named  Sarah  C.  Wynn  as  the  wife  of 
William  Wynn  and  the  one  who  executed  said  mortgage. 
This  is  evidently  a  clerical  mistake.  Neither  Leorah  C.  nor 
Sarah  C.  Wynn  was  made  a  party  to  this  suit.  As  the  de- 
cree finds  that  the  wife  of  William  Wynn  accepted  a  bequest 
of  money  from  him  in  lieu  of  all  her  interest  in  these  lands, 
we  are  of  opinion  that  this  mistake  in  name  does  not  call  for 
a  reversal  of  the  decree. 

The  certificate  of  publication  of  the  notice  of  the  master's 
sale  is  substantially  in  the  same  form,  except  as  to  the  num- 
ber of  weeks  of  publication,  as  the  certificate  of  publication 
by  the  same  publishers  in  the  same  newspaper  already  dis- 
cussed. The  considerations  already  suggested  are  in  part 
applicable.  The  court  found  that  the  master  had  proceeded 
in  due  form  of  law  and  in  accordance  with  the  terms  of  the 
decree.  We  conclude  that  the  objection  to  the  certificate  of 
publication  of  the  notice  of  sale  is  unfounded.  Objection  is 
made  to  the  amount  of  costs  paid  by  the  master.  Apparently 
the  amount  is  correct,  but  if  not  plaintiffs  in  error  should  ask 
the  court  below  for  a  re-taxation  of  costs.  The  fee  book  is 
not  in  this  record,  and  the  record  does  not  disclose  what  items 
were  taxed  as  costs.  The  decree  directed  the  clerk  to  tax 
the  costs  and  the  master  to  pay  them,  and  the  receipt  of  the 
clerk  shows  that  the  master  paid  what  he  taxed. 
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As  we  find  no  reversible  error  in  the  record,  but  little 
further  need  be  said  about  the  pleas.  We  hold  that  a  next 
friend  could  sue  out  a  writ  of  error  for  an  insane  person,  if 
his  conservator  failed  to  act,  and  that  if  that  course  were 
irregular  it  would  not  bar  a  writ  of  error,  and  we  sustain 
the  demurrer  to  that  plea.  We  overrule  the  demurrer  to 
the  second  plea,  for  the  reasons  already  stated.  Issue  of  fact 
should  not  have  been  joined  upon  the.  third  plea.  The  death 
of  Sarah  E.  Wynn  would  not  bar  a  writ  of  error  in  behalf  of 
the  interest  she  had  owned.  The  fact  of  her  death  should 
have  been  presented  by  motion  or  by  plea  in  abatement,  and 
the  other  plaintiffs  in  error  could  then  have  amended  by 
substituting  the  parties  who  succeeded  to  her  interest.  The 
joinder  of  an  issue  of  fact  upon  said  improper  plea  in  bar 
raised  an  immaterial  issue,  which  we  disregard.  It  is  ar- 
gued that  the  fourth  plea  does  not  aver  a  consideration  for 
the  release  of  errors.  It  avers  that  the  plaintiffs  in  error 
named  in  said  plea  released  all  errors  *^by  their  deed"  duly 
signed,  acknowledged  and  delivered.  The  term  "deed" 
means  a  sealed  instrument,  and  a  seal  imports  a  considera- 
tion. Anderson's  Law  Diet.,  title,  "Deed";  Eendleman  v. 
Eendleman,  156  111.,  568.  We  overrule  the  demurrer  to  the 
fourth  plea. 

It  is  argued  that  there  are  many  other  slight  inaccuracies 
in  the  record,  but  we  find  in  them  no  reversible  error. 

The  decree  is  affirmed. 

Afp^rmed. 


Theodore  T.  Hix,  Appellee,  v.  William  T.  Nolin,  Ap- 
pellant. 

Oen.  Ko.  4,881. 

Appeals  and  errors — tchen  questions  raised  not  subject  to  re- 
view. If  the  bin  of  exceptions  contains  no  motion  for  a  new  trial, 
no  exception  to  the  overruling  thereof  and  no  exception  to  the 
Judgment  sought  to  be  reviewed,  the  Bufflciency  of  the  proof  and 
the  propriety  of  the  rulings  upon  the  trial  are  not  open  to  review. 
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Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Iroquois  County;  the  Hon.  Fbank  L.  Hooper, 
Judge,  presiding.  Heard  In  this  court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  March  11,  1908. 

Ceangle  &  Vennum,  for  appellant 

0.  F.  MoKGAN,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellee  sued  appellant  before  a  justice  of  the  peace  to 
recover  commissions  of  10  per  cent  alleged  to  be  due  him 
upon  a  sale  of  a  stallion  named  "Field  Marshal"  by  Nolin 
to  one  Wilt  for  $600,  Appellee  recovered  before  the  justice, 
and  again  before  a  jury  in  the  Circuit  Court,  and  had  judg- 
ment, from  which  defendant  below  appeals  and  sets  up  as 
ground  for  reversal  (1)  that  the  proof  did  not  show  that  the 
minds  of  the  parties  met  upon  the  terms  of  the  alleged  con- 
tract, (2)  that  if  a  contract  was  made  it  was  rescinded  be- 
fore the  sale,  and  (3)  that  the  court  erred  in  not  admitting  in 
evidence  an  advertisement  inserted  by  appellee  after  the  sale 
in  a  newspaper  in  the  village  where  the  parties  lived.  The 
bill  of  exceptions  does  not  contain  any  motion  for  a  new  trial 
nor  any  exception  to  the  overruling  thereof  nor  any  excep- 
tion to  the  judgment.  The  clerk  has  improperly  inserted  in 
his  record  points  supposed  to  have  been  filed  upon  a  motion 
for  a  new  trial,  and  has  recited  that  the  court  overruled  it. 
This,  however,  does  not  cure  the  defect  of  failing  to  state 
these  matters  in  the  bill  of  exceptions.  This  record  there- 
fore does  not  present  for  our  decision  the  questions  argued 
by  appellant. 

Nevertheless,  as  both  parties  have  earnestly  argued  these 
questions,  we  have  examined  the  testimony.  We  find  there 
is  no  substantial  difference  between  the  testimony  introduced 
by  appellee  and  that  introduced  by  appellant  as  to  the  lan- 
guage used  by  the  parties  when  the  contract  is  alleged  to 
have  been  made,  and  that  the  ordinary  meaning  of  the  words 
used  was  that  if  appellee  would  sell  the  horse  for  appellant 
for  $600,  appellant  would  pay  him  10  per  cent  commission. 
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Appellant  claims  that  liis  meaning  was  that  he  should  have 
$000  for  the  horse,  and  that  the  commissions  should  h3  ob- 
tained in  addition  thereto.  That  was  not  the  ordinary  mean- 
ing of  the  language  used  by  the  parties  and  the  jury  were 
justified  in  finding  for  plaintiff  in  the  sum  of  $60,  as  they 
did,  appellee  having  hunted  up  a  party  who  wanted  such  a 
horse  and  brought  him  to  see  the  horse  and  introduced  him 
to  appellant,  who  tliereupon  sold  the  horse  to  said  party  for 
$600.  Appellant  testified  that  after  appellee  had  begun 
work  which  resulted  in  the  sale  of  the  horse,  he  called  up 
appellee  by  telephone  and  told  appellee  that  he  must  have 
$600  for  the  horse  with  no  "rake-ofF'  to  anybody;  and  that 
at  a  meeting  shortly  thereafter  between  the  parties  appellee 
told  appellant  that  he  was  not  seeking  to  sell  "Field  Marshal" 
for  the  sake  of  the  commission,  but  because  the  sale  of  that 
horse  would  enhance  the  reputation  of  "St.  Peter,"  sire  of 
"Field  Marshal,"  "St.  Peter"  being  owned  and  kept  as  a 
stallion  by  appellee.  Appellant  relies  upon  this  testimony 
as  proving  a  rescission  of  the  contract.  The  burden  of  prov- 
ing a  rescission  was  upon  appellant.  Appellee  denied  each 
of  these  conversations.  The  jury  were  therefore  warranted 
in  finding  against  appellant  on  that  point.  The  jury  might 
well  conclude  that  it  was  not  probable  that  appellee  would 
thus  waive  his  commissions  when  he  had  already  done  con- 
siderable work  in  trying  to  sell  the  horse  and  liad  a  purchaser 
then  in  sight  Appellant  sought  to  prove  that  after  the  sale 
had  been  made,  appellee,  in  advertising  his  horse,  "St.  Peter," 
in  a  local  newspaper,  mentioned  the  fact  that  some  of  "St. 
Peter's"  colts  had  been  sold  at  good  prices  and  that  "Field 
Marshal"  had  been  sold  by  appellant  for  $000.  Appellee 
would  be  just  as  likely  to  insert  such  an  advertisement  after 
the  sale  had  been  made  whether  he  had  been  connected  with 
the  sale  or  not,  and  whether  he  had  procured  the  sale  for  a 
.  commission  or  merely  for  the  sake  of  advertising  the  sire. 
The  offered  proof  had  no  tendency  to  show  that  appellee  had 
relinquished  his  contract  for  commissions.  The  court  there- 
fore properly  refused  to  admit  the  advertisement  in  evidence. 
The  judgment, is  therefore  afHnned. 

Affirmed. 
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Edd  Page,  Plaintiff  in  Error,  v.  A.  N.  Smith,  Defend- 
ant in  Error. 

€eii.  No.  4,886. 

1.  Vebdict — iDhen  not  disturbed  as  against  the  evidence,  A 
verdict  will  not  be  set  aside  on  review  as  against  the  weight  of 
the  evidence  where  such  evidence  is  conflicting  and  there  was  no 
decisive  preponderance  either  way. 

2.  Instructions — presumption  as  to  consideration  hy  jury.  The 
court  will  presume  that  the  jury  gave  equal  consideration  to  each 
instruction  given  and  even  though  one  Instruction  standing  alone 
would  be  misleading,  a  reversal  will  not  follow  if  all  the  instruc- 
tions considered  together  are  correct  in  law  and  free  from  conflict. 

Action  commenced  before  justice  of  the  peace.  Error  to  the 
Circuit  Court  of  Livingston  County;  the  Hon.  George  W.  Patton, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  March   11,  1908. 

A.  C.  XoKTON,  for  i)laintiflf  in  error. 

W.  C.  Graves,  for  defendant  in  error. 

Mr.  Justice  Dibei.l  delivered  the  opinion  of  the  court. 

Page  sued  Smith  before  a  justice  of  the  peace.  On  the 
trial  of  the  case  in  the  Circuit  Court  on  appeal  Smith  had 
a  verdict  and  a  judgment  against  Page  for  $80  from  which 
the  latter  prosecutes  this  writ  of  error. 

The  parties  made  a  verbal  contract  by  which  Page  was  to 
haul  shale  from  a  coal  dump  and  deliver  the  same  upon  a  lot 
or  lots  owned  by  Smith  which  needed  filling.  Page  hauled 
and  deposited  the  material.  It  was  a  controverted  question 
whether  Page  was  to  have  forty  cents  per  yard  for  the  work, 
as  Page  claimed,  or  twenty-five  cents  per  yard,  as  Smith 
claimed ;  and  also  whether  Page  hauled  802  yards,  as  claimed 
by  him,  or  only  from  185  to  250  yards,  as  claimed  by  Smith. 
Smith  had  paid  Page  a  small  amount  of  money.  It  was  a 
controverted  question  of  fact  whether  this  was  paid  upon  the 
hauling  of  shale  under  this  contract,  as  claimed  by  Page,  or 
whether  it  was  paid  upon  the  hauling  of  certain  merchan- 
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dise  from  the  depot  to  Smith's  store  and  from  one  depot  to 
another,  as  claimed  by  Smith.  Upon  most  of  these  questions 
the  jury  seem  to  have  found  with  Page,  and  as  the  evidence 
Avas  conflicting  and  there  was  no  decisive  preponderance 
either  wav,  we  see  no  reason  for  disturbing  the  conclusion  of 
the  jury  on  these  matters. 

The  main  controversy  is  upon  another  matter.  The  con- 
tract for  hauling  the  shale  was  made  in  November,  1904,  and 
the  work  was  done  in  November  and  December,  1904.  On 
May  20,  1903,  Smith  recovered  a  judgment  against  Page  in 
the  Circuit  Court  of  Livingston  county  for  $329.25  and 
costs,  and  no  part  of  the  same  had  been  paid  when  the  con- 
tract for  hauling  the  shale  was  made,  and  in  the  trial  of  this 
case  Smith  introduced  that  judgment  as  a  set-off.  Page  testi- 
fied that  when  the  contract  for  hauling  the  shale  was  made 
Smith  proposed  that  the  price  should  be  applied  upon  this 
debt;  that  Page  replied  that  he  would  have  to  have  some 
groceries  and  enough  to  pay  his  shovelers  and  something  to 
live  on,  and  that  it  was  agreed  that  one-half  the  price  should 
be  applied  on  the  debt  and  the  other  half  should  be  paid 
by  groceries  out  of  Smith's  store  and  by  cash.  Smith  testi- 
fied that  the  agreement  was  that  the  entire  price  for  hauling 
the  shale  should  be  applied  on  the  debt,  except  that  Page  was 
to  have  about  $15  to  buy  groceries.  The  only  other  person 
present  when  this  contract  was  made,  who  testified,  was  John 
Bass,  who  was  called  as  a  witness  by  Page,  and  who  testified 
on  direct  examination  that  the  agreement  was  that  Smith 
should  let  Page  have  groceries  and  horse  feed,  and  the  rest 
of  the  price  of  hauling  the  shale  was  to  be  applied  on  the 
debt,  which  practically  corrolx)rated  Smith,  while  on  cross- 
examination  by  Smith,  he  testified  that  Page  was  to  have 
horse  feed  and  half  and  the  other  half  was  to  go  on  the  debt. 
Neither  side  asked  the  witness  any  further  questions  to  as- 
certain which  statement  he  really  meant.  So  far  as  appears 
on  paper  therefore  the  evidence  seems  to  have  been  evenly 
balanced  upon  the  question  whether  Page  was  to  have  half  the 
price  paid  to  him  in  groceries,  horse  feed  and  cash,  and  the 
other  half  only  was  to  be  applied  upon  the  debt,  or  whether 
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Page  was  to  have  only  groceries  or  groceries  and  horse  feed 
required  for  the  use  of  his  family  and  teams,  and  the  rest  of 
the  price  was  to  he  applied  on  the  deht.  The  jury  seem  to 
have  determined  this  in  favor  of  Smith.  They  saw  the  wit- 
nesses and  we  cannot  disturb  their  conclusion.  If  Smith's 
testimony  on  that  subject  was  true,  it  is  not  questioned  but 
that  this  judgment  is  substantially  correct. 

But  it  is  argued  that  this  verdict  was  produced  by  the  ac- 
tion of  the  court  in  giving  the  third  instruction  requested 
by  defendant,  to  the  effect  that  if  the  jury  believed  from  the 
evidence  that  Page  was  owing  Smith  as  much  or  more  than 
Smith  was  owing  Page,  then  they  should  find  for  defendant. 
It  is  argued  that  as  the  judgment  was  in  evidence  this  in- 
struction compelled  the  jury  to  find  for  Smith  upon  the 
judgment,  regardless  of  whether  the  jury  did  or  did  not 
find  that  the  contract  was  that  only  half  the  price  of  hauling 
the  shale  was  to  be  applied  upon  the  debt  due  to  Smith.     If 
this  instruction  stood  alone  it  might  have  been  so  understood 
by  the  jury.     But  it  is  to  be  presumed  that  the  jury  con- 
sidered all  the  given  instructions  in  determining  the  meaning 
and  application  of  any  one.     The  court  gave  an  instruction 
for  Page  to  the  effect  that  if  the  jury  believed  from  the  evi- 
dence that  one-half  of  the  price  of  hauling  the  shale  was  to 
be  paid  in  cash  and  the  other  half  was  to  be  applied  upon  the 
judgment  Smith  held  against  Page,  then  Smith  became  liable 
to  pay  Page  one-half  of  the  price  of  such  hauling,  less  what 
payments  had  been  made  thereon.     The  court  also  gave  an  in- 
struction requested  by  defendant  which  in  effect  told  the 
jury  that  if  they  believed  that  the  evidence  that  all  the  work 
done  was  to  be  applied  on  the  judgment  except  about  $15  was 
of  as  much  weight  as  the  evidence  that  only  half  of  the  work 
done  was  to  be  applied  on  the  judgment,  then  they  should  find 
for  the  defendant ;  and  also  gave  an  instruction  for  defendant 
that  if  they  found  the  plaintiflP  owed  the  defendant  the 
amount  of  the  judgment  and  interest  thereon  and  that  no 
part  of  the  same  had  been  paid,  and  if  they  further  believed 
from  the  evidence  that  all  the  hauling  done  by  Page  was  to 
be  credited  on  the  judgment,  then  they  should  find  for  de- 
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fendant,  unless  the  work  done  by  plaintiff  exceeded  in  value 
the  amount  of  the  judgment  No  instructions  were  given 
which  contradicted  these.  In  our  opinion  when  the  jury  con- 
sidered defendant's  third  instruction  in  connection  with  the 
other  instructions  just  stated  they  could  not  have  been  misled 
by  said  third  instruction.  That  the  court  tried  the  case  upon 
the  theory  that  plaintiff  could  recover  for  the  unpaid  part  of 
half  the  contract  price  for  hauling  the  shale,  if  the  contract 
was  that  only  half  of  the  price  for  hauling  the  shale  should 
be  applied  on  the  judgment,  is  showTi  by  the  fact  that  the 
court  refused  instructions  requested  by  defendant  and  not  set 
out  in  the  abstract  which  would  have  entitled  Smith  to  have 
his  judgment  set  off  against  the  entire  contract  price  regard- 
less of  what  the  contract  may  have  been  upon  that  subject. 
We  therefore  conclude  that  the  verdict  is  right,  imder  the 
evidence  and  the  instructions,  regardless  of  the  serious  ques- 
tion we  have  whether  Smith  was  not  entitled  to  the  benefit 
of  his  judgment  as  a  set-off,  regardless  of  the  contract  be- 
tween the  parties.  The  statute  regulating  the  practice  be- 
fore justices  of  the  peace  requires  each  party  to  bring  for- 
ward all  his  demands  against  the  other,  existing  at  the  time 
the  suit  is  begun,  etc.  The  contract  as  testified  to  by  Page 
was  exceedingly  meagre.  lie  did  not  claim  that  there  was 
any  agreement  that  if  Smith  should  be  sued  he  should  not 
be  at  liberty  to  bring  forward  his  judgment  as  a  set-off. 
Again,  if  Smith  had  not  introduced  his  judgment  by  way  of 
set-off,  and  Page  had  obtained  a  judgment  and  caused  an 
execution  thereon  to  be  placed  in  the  hands  of  the  sheriff 
of  the  county,  Smith  could  have  caused  an  execution  upon 
his  judgment  to  be  issued  and  placed  in  the  hands  of  the 
same  officer,  and  could  have  required  the  sheriff  to  set  off  the 
one  execution  against  the  other,  under  the  provisions  of  sec- 
tions 58  and  59  of  chapter  77  of  the  Revised  Statutes  relat- 
ing to  judgments,  decrees  and  executions;  and  Smith  would 
have  thereby  obtained  the  same  result  accomplished  by  the 
judgment  now  before  us.  Jt  can  hardly  be  contended  that 
there  w\^s  anything  in  the  contract  as  testified  to  by  Page 
which  would  have  prevented  such  a  set-off  of  execution.     We 
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are  of  opinion  that  there  is  grave  doubt  whether  a  court  of 
law  could  give  Page  the  protection  he  here  seeks  against  the 
prior  judgment  rendered  against  himself. 
The  judgment  is  aflBrmed. 

Afp^rmed. 


Nels  Pierce  et  aL,  Defendants  in  Error,  t.  Edward 
Coryn,  Administrator,  et  al,.  Plaintiffs  in  Error. 

Gen.  No.  4,889. 

1.  Judicial  notice — of  what  not  taken.  Judicial  notice  will  not 
be  taken  of  matters  not  of  common  knowledge. 

2.  Negotiable  instrument — when  defense  of  failure  of  consid- 
eration not  established.  Held,  that  the  evidence  in  this  case  was 
Incomplete  and  insufficient  to  establish  the  defense  of  a  failure  of 
consideration. 

3.  Decree — what  not  personal  against  administrator.  A  decree 
providing  that  an  administrator,  defendant  in  a  foreclosure  pro- 
ceeding, pay  a  specified  amount  within  a  designated  time  and  that 
in  default  the  mortgaged  premises  be  sold,  is  not  personal  but 
merely  directory  as  to  the  manner  in  which  a  sale  may  be  avoided. 

4.  Deficiency  decree — proceeding  essential  to  render,  against 
estate.  Held,  in  this  case,  that  if  there  was  a  deficiency  after  sale 
upon  foreclosure  the  court  upon  application  for  a  deficiency  decree 
should  hear  proofs  and  determine  whether  the  state  of  the  case 
was  such  as  to  entitle  the  complainant  to  a  deficiency  decree  against 
the  general  estate  of  the  deceased. 

Foreclosure.  Error  to  the  Circuit  Court  of  Rock  Island  County; 
the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 

W.  E.  ;^^ooRE,  for  plaintiffs  in  error. 

J.  B.  &  J.  L.  Oakleaf  and  J.  T.  Kenwortiiy,  for  defend- 
ants in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  Xels  Pierce  and  Gust  S.  Lund- 
quist  against  Isedore  Verhulst  to  foreclose  a  real  estate  mort- 
gage given  to  jsecnre  two  notes  of  $800  each,  which  notes  were 
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a  part  of  the  consideration  for  the  assignment  by  one. Lewis 
to  Verhulst  of  a  certain  contract  authorizing  Lewis  to  cut 
and  remove  timber  growing  on  certain  other  real  estate. 
Said  notes  had  been  sold  and  indorsed  by  Lewis  to  Pierce 
and  Lundquist.  Verhulst  died,  and  his  administrator,  Ed- 
ward Coryn,  and  his  heirs  at  law  were  substituted  as  de- 
fendants. This  case  was  before  this  court  in  Pierce  v.  Corjii, 
126  111.  App.,  244,  where  a  decree  in  favor  of  the  present  de- 
fendants in  error  was  reversed,  and  where  the  merits  of  the 
case  were  fully  discussed  and  decided.  The  case  was  re- 
manded for  further  proceedings  in  conformity  with  that 
opinion.  We  refer  to  that  opinion  for  our  view  of  the  facts 
then  existing  and  of  the  law  applicable  thereto.  Thereafter 
the  case  went  to  a  master,  who  took  and  reported  the  proofs 
with  his  conclusions,  after  overruling  objections  thereto. 
Complainants  had  a  decree  of  foreclosure.  Defendants  be- 
low have  sued  out  this  writ  of  error  to  review  said  decree. 
The  court  below  was  concluded  by  our  former  decision,  ex- 
cept so  far  as  the  additional  evidence  might  require  a  differ- 
ent decree  from  that  indicated  in  our  former  opinion.  We 
consider  ourselves  also  bound  by  our  former  decision. 

The  brief  of  plaintiffs  in  error  now  is  practically  a  re- 
argument  of  the  points  covered  by  our  former  decision,  and 
the  only  additional  evidence  is  adverse  to  plaintiffs  in  error. 
At  this  last  hearing  before  the  master,  Lewis  was  a  witness, 
lie  testified  that  he  executed  the  contract  with  Verhulst 
whereby  he  assigned  to  Verhulst  the  wood  contract  in  ques- 
tion, and  that  he  then  turned  over  to  Verhulst  the  possession 
of  the  property  and  the  cut  wood  and  the  machinery  de- 
scribed at  length  in  our  former  opinion,  including  between 
three  hundred  and  four  hundred  cords  of  wood  cut  in  stove 
lengths  and  between  twelve  hundred  and  fourteen  hundred 
cords  of  wood  cut  in  tree  lengths ;  and  that  Verhulst,  while 
afterwards  in  possession  imder  that  contract,  sold  and  dis- 
posed of  all  that  cut  wood  and  of  about  seven  hundred  cords 
besides.  Plaintiffs  are  alleging  a  failure  of  the  consideration 
of  the  two  notes  of  $800  each,  given  as  part  of  the  considera- 
tion for  the  assignment  of  that  wood  contract  by  Lewis  to 
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Verbulst.  They  made  no  attempt  to  prove  the  value  of  the 
wood  BO  received  by  Verhulst  nor  the  value  of  the  machinery 
which  Lewis  turned  over  to  Verhulst  under  that  contract. 
We  cannot  take  judicial  knowledge  of  the  value  of  this  wood 
and  the  record  does  not  disclose  the  value  of  the  machinery. 
We  cannot  know  but  that  the  value  of  the  wood  and  of  the 
machinery  and  of  the  good  will  of  the  business,  w^iich  was 
also  transferred  to  Verhulst,  exceeded  in  value  the  consid- 
eration of  $2,500  which  Verhulst  agreed  to  pay,  of  which  con- 
sideration the  two  notes  in  question  of  $800  each  are  a  part 
Therefore  the  defense  of  a  failure  of  consideration  has  not 
been  made  out. 

The  decree  found  and  adjudged  that  the  equities  were  with 
the  complainants;  that  there  was  due  from  the  adminis- 
trator to  complainants  $3,037.32  for  principal  and  interest 
and  $500  for  a  reasonable  attorney's  fee,  making  a  total  of 
$3,537.32,  and  that  said  administrator  pay  said  sum  to  con- 
plainants  within  ten  days,  and  directed  that  if  default  in 
payment  was  made  by  defendants  or  any  of  them,  then  the 
mortgaged  premises  be  sold  to  satisfy  the  decree.  This  is 
not  a  personal  decree,  as  suggested  in  the  argument  of  plain- 
tiffs in  error.  It  is  really  an  alternative  decree,  and  merely 
points  out  how  a  sale  of  the  property  may  be  avoided  by 
payment.  Gochenour  v.  Mowry,  33  111.,  331 ;  Glover  v. 
Benjamin,  73  111.,  42 ;  Kirby  v.  Eunals,  140  111.,  289,  298 ; 
Roberts  v.  Flatt,  142  111.,  485 ;  Bumgartner  v.  Hall,  1G3  111., 
136.  If  there  shall  be  a  deficiency,  after  sale,  and  if  defend- 
ants in  error  shall  ask  for  a  deficiency  decree  against  the  ad- 
ministrator to  be  paid  in  due  course  of  administration,  then 
it  will  be  the  duty  of  the  court  to  hear  proofs  and  detenu ine 
whether  the  state  of  the  case  is  such  that  they  are  entitled  to 
a  decree  against  the  general  estate  of  deceased. 

As  already  stated,  the  argument  of  plaintiffs  in  error 
mainly  relates  to  the  matters  detennincd  by  our  former  de- 
cision. There  are,  however,  some  other  errors  assigned 
which  are  not  argued  and  are  therefore  waived. 

For  the  reasons  stated  the  decree  is  affirmed. 

Affirmed, 
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Mutual  Loan  &  Building  Association  of  Joliet,  Defend- 
ant in  Error^  y.  Louis  B.  Garlick  et  al.^ 
Plaintiffs  in  Error. 

Gen.  No.  43^. 

1.  Evidence — when  competency  of  hooks  cannot  he  questioned. 
Held,  that  by  virtue  of  a  stipulation  entered  into  in  this  case  upon 
a  previous  hearing  thereof  the  competency  of  books  of  account 
was  not  open  to  question. 

2.  Appeals  and  errors — when  action  of  court  not  suhject  to 
complaint.  Error  advantageous  to  the  party  complaining  cannot 
be  made  the  subject  of  complaint  on  review. 

Foreclosure.  Error  to  the  Circuit  Court  of  Will  County;  the 
Hon.  Albert  O.  Marshall,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1906.    Affirmed.    Opinion  filed  March  11,  1908. 

E.  C.  Hall,  for  plaintiffs  in  error. 

J.  W.  Downey,  for  defendant  in  error. 

;Mr.  Justice  Dibell  delivered  the  opinion  of  the  court 
This  writ  of  error  is  sued  out  to  reverse  a  decree  fore- 
closing a  mortgage  under  a  cross-bill  filed  by  defendant  in  er- 
ror. This  case  is  before  us  for  the  fourth  time.  Our  first 
decision  is  reported  in  Garlick  v.  M.  L.  &  B.  Assn.,  116  111. 
App.,  311,  and  our  second  decision  is  reported  under  the 
same  title  in  129  111.  App.,  402,  in  general  number  4703. 
In  those  two  opinions  we  passed  very  fully  upon  the  merits 
of  the  contentions  of  the  respective  parties  and  stated  the 
facts  with  great  fullness  of  detail,  and  we  here  refer  to  those 
opinions  to  avoid  a  restatement  of  the  facts  and  the  law. 
In  the  second  decision  we  remanded  the  cause  with  specifio 
directions  to  the  court  below  to  enter  a  decree  finding  certain 
facts  and  to  refer  the  cause  to  the  master  to  state  an  account 
upon  the  certificate  of  evidence  then  in  the  record  and  upon 
such  further  evidence  as  the  parties  might  offer,  and  with 
certain  specific  directions  to  the  master  as  to  the  method  of 
stating  the  account.  A  decree  was  entered  pursuant  to  these 
directions.     The  master  heard  such  additional  proof  as  the 
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parties  offered,  and  stated  the  account  pursuant  to  the  di-* 
rections  given.  Objections  and  exceptions  thereto  were  over- 
ruled and  a  decree  of  foreclosure  was  entered  pursuant  to 
that  report.  Thereafter  plaintiffs  in  error  sued  out  a  writ 
of  error  under  the  same  title,  in  general  number  4838  of  this 
court,  to  review  said  decree,  and  filed  here  a  record  contain- 
ing only  the  proceedings  in  the  court  below  after  we  re- 
manded the  cause  the  second  time,  and  on  that  record  as- 
signed errors.  On  August  6,  1907,  we  dismissed  that  writ 
of  error  for  the  reason  that  the  record  contained  none  of  the 
pleadings  and  omitted  most  of  the  evidence,  namely,  all  the 
evidence  contained  in  the  original  certificate  of  evidence. 
135  111.  App.,  490.  Thereafter  plaintiffs  in  error  by  leave  of 
court  withdrew  the  record  in  general  number  4703  and  the 
record  in  general  number  4838,  and  consolidated  said  two 
records  in  the  present  case.  Defendant  in  error  appeared 
and  joined  in  error.  The  argument  of  plaintiffs  in  error 
here  is  chiefly  in  support  of  the  positions  taken  when  the 
case  was  here  the  first  and  second  times,  and  is  an  attempt 
to  induce  us  to  review  the  conclusions  we  then  reached  upon 
the  merits.  The  court  below  was  bound  by  our  directions, 
and  obeyed  them,  and  we  consider  ourselves  also  bound  by 
the  directions  we  gave  the  court  below  and  that  those  ques- 
tions are  not  now  open  to  reconsideration  in  this  court.  A 
few  matters  remain  for  further  consideration. 

Plaintiffs  in  error  complain  of  the  admission  in  evidence 
of  the  books  of  the  Association.  The  record  discloses  the 
following  sufficient  replies  to  this  position:  First.  At  the 
second  hearing  the  parties  entered  into  a  stipulation  which  is 
in  part  set  out  in  our  opinion  in  129  111.  App.,  402.  A  large 
amount  of  tabulated  matter  was  attached  to  that  stipulation, 
showing  many  payments  of  principal,  interest,  taxes  and 
fines.  This  was  practically  the  books  of  the  corporation  rela- 
tive to  the  dealings  between  defendant  in  error  and  plain- 
tiffs in  error.  It  was  the  meaning  of  that  stipulation  that 
that  statement  should  be  treated  as  in  evidence,  subject  to 
h'3  modified  only  by  proof  of  other  payments  by  plaintiffs  in 
error.     By  the   stipulation  the   case  was   submitted   to  the 

29 
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court  for  decision  upon  this  tabulated  statement  We  are 
of  opinion  that  after  plaintiflFs  in  error  entered  into  that 
stipulation,  and  the  cause  was  heard  and  decided  upon  it,  both 
in  the  court  below  and  in  this  court,  they  cannot  now  be 
heard  to  say  that  a  proper  foundation  had  not  been  laid  for 
the  introduction  of  the  books.  Second.  The  secretary  of 
the  Association  testified  that  the  books  were  true  and  correct 
and  were  books  of  original  entry.  Third.  The  admission 
of  the  books  was  to  the  advantage  of  plaintiffs  in  error.  The 
notes  and  mortgages  standing  alone  made  a  case  against  them 
for  a  much  larger  decree  than  was  rendered  below.  Plain- 
tiffs in  error  relied  upon  the  proof  of  payments  made  by 
them  contained  in  said  books.  Without  said  books  they 
were  unable  to  prove  with  any  precision  what  payments  they 
had  made.  We  are  satisfied  with  our  former  decision  which 
treated  the  books  as  properly  in  evidence. 

Two  new  matters  were  litigated  on  the  last  reference  to 
the  master.  Defendant  in  error  claimed  and  was  allowed 
credit  for  an  item  of  $290.50  for  insurance  paid  by  it. 
Plaintiffs  in  error  question  the  propriety  of  this  allowance. 
The  mortgagos  authorized  defendant  in  error  to  insure  the 
property.  The  check  with  which  it  paid  this  insurance  is  in 
evidence.  Two  witnesses  testified  that  defendant  in  error 
paid  this  insurance.  Certain  insurance  which  plaintiffs  in 
error  paid  after  the  first  hearing  of  the  cause  is  sufficiently 
shown  to  have  been  other  insurance  than  that  included  in 
the  item  above  mentioned.  The  testimony  of  plaintiffs  in 
error  against  said  item  is  slight  and  uncertain.  There  was 
no  error  in  allowing  that  as  an  expense  properly  incurred 
by  defendant  in  error  in  protecting  the  loan. 

Plaintiffs  in  error  argue  that  the  master  and  the  court 
erroneously  refused  them  a  credit  of  $70.  They  seem  to 
have  offered  in  evidence  a  receipt  for  $70,  but  that  receipt 
appears  to  be  omitted  from  the  record.  According  to  the 
evidence  that  receipt  did  not  run  to  the  plaintiffs  in  error, 
but  to  another  person.  Defendant  in  error  claimed  that  it 
had  credited  plaintiffs  in  error  with  this  payment  on  ita 
books,  and  it  show^ed  such  an  item  of  credit.     The  only  dif- 
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ference  was  that  the  date  of  the  credit  on  the  books  is  four 
days  before  the  date  of  the  alleged  receipt.  Apparently  the 
receipt  was  made  out  four  days  after  the  money  was  paid, 
and  was  not  dated  back  to  the  time  of  the  payment.  We  do 
not  feel  justified  in  disturbing  the  conclusion  of  the  master 
and  of  the  court  upon  that  subject. 

We  find  no  substantial  error  in  the  record.     The  decree  is 
therefore  aflSrmed. 

Affirmed. 


A.  H.  Waterman^  Appellant^  v.  Estate  of  William  T. 
Kirk,  deeeased.  Appellee. 

Gen.  No.  4,897. 

Statute  of  LiMrrATioNS — when  begins  to  run  cl8  to  contingent 
undertaking.  Where  a  contract  provides  that  performance  by  the 
promisor  shaU  take  place  upon  the  happening  of  a  certain  contin- 
gency or  the  fulfillment  of  a  certain  condition,  the  cause  of  action 
accrues  and  the  statute  begins  to  run  when  the  event  occurs  and 
the  condition  is  complied  with,  and  not  before.  The  death  of  the 
party  making  the  promise,  before  the  contingency  happens,  does 
not  set  the  statute  in  motion  in  favor  of  his  estate. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  De  Kalb  County;  the  Hon.  Linus  C.  Ruth,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1907.  Reversed  and 
remanded.    Opinion  filed  March  11,  1908. 

CiJFFE  &  Cliffe,  for  appellant. 

A.  G.  Kennedy,  for  appellee ;  A.  W.  Fisk,  of  counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

William  T.  Kirk  died  on  or  about  March  10,  1900,  leav- 
ing a  last  will.  On  April  6,  1908,  a  petition  for  the  probate 
of  said  will  and  for  a  grant  of  letters  testamentary  was  filed 
in  the  County  Court  of  DeKalb  county,  where  said  Kirk  re- 
sided at  the  time  of  his  death.  Over  four  years  later,  and 
on  or  about  June  27,  1904,  said  will  was  admitted  to  pro- 
bate and  on  the  next  day  letters  testamentary  were  issued. 
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The  petition  for  letters  stated  that  the  deceased  left  real 
estate  worth  about  $10,000  and  personal  property  worth 
about  $300.  Xo  inventory  of  his  estate  was  ever  filed.  On 
July  13,  1906,  F.  B.  Townsend  filed  a  claim  against  said 
estate  in  favor  of  A.  II.  Waterman  for  the  use  of  F.  B. 
Townsend  in  the  sum  of  $415.95,  for  services  performed  by 
A.  II.  Waterman  as  an  accountant  in  the  case  of  William  T. 
Kirk  V.  !Mary  A.  Bjers  et  al.  in  the  Circuit  Court  of  DeKalb 
county.  Said  claim  was  disallowed  in  the  County  Court 
and  was  taken  to  the  Circuit  Court  on  appeal,  where,  upon 
a  jury  trial,  there  was  a  verdict  for  the  estate.  A  motion 
for  a  new  trial  was  denied  and  the  claimant  excepted,  and 
the  estate  had  judgment,  from  which  claimant  prosecutes  this 
furtlier  appeal. 

The  facts  are  practically  undisputed.  From  1873  to 
1893  Kirk  was  a  partner  with  one  A.  B.  Byers  in  certain 
real  estate  transactions.  They  borrowed  money,  bought  a 
farm,  laid  out  thereon  the  village  of  Kirkland,  built  a  rail- 
road depot,  platted  the  tract  into  lots,  blocks  and  streets, 
built  sidewalks  and  made  other  improvements,  and  sold  lots. 
They  renewed  loans  and  made  new  loans  and  paid  notes. 
They  kept  no  books  of  account.  In  1893  Byers  died.  Kirk 
desired  to  commence  a  suit  against  the  legal  representatives 
of  Byers  for  an  accounting.  One  firm  of  lawyers  made  an 
investigation  and  reported  to  hira  that  there  was  not  suffi- 
cient data  from  which  to  state  an  account  and  therefore  de- 
clined to  take  the  suit.  He  then  went  to  William  C.  Kellum, 
an  attorney,  and  at  the  latter's  suggestion,  A.  H.  Waterman, 
who  was  both  an  attorney  and  an  accountant,  was  called  in  to 
investigate  the  question  whether  an  account  could  be  stated 
from  the  various  data  of  the  transactions  of  the  firm  which 
were  obtainable.  Waterman  spent  two  weeks  in  searching, 
and  reported  that  an  account  could  be  stated.  Kirk  then 
hired  Kellum  to  begin  and  prosecute  a  suit  for  an  account- 
ing, and  hired  Waterman  to  collect  the  data  and  prepare  an 
account  of  the  transactions  of  the  late  firm.  Kellum  filed 
the  bill  and  prosecuted  the  suit.  Waterman  spent  about  six 
months  in  collecting  the  data  and  preparing  a  detailed  state- 
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ment  of  the  account  of  the  financial  transactions  of  the  part- 
nership. The  case  went  to  a  master  in  chancery,  who  stated 
an  account  with  a  balance  in  favor  of  Kirk,  and  reported 
the  same  to  the  court.  Objections  thereto  were  filed  and  on 
March  21,  1900,  the  docket  of  the  Circuit  Court  showed  that 
the  report  of  the  master  was  approved  and  a  decree  rendered 
in  favor  of  complainant.     Kirk,  however,  had  died  on  March 

10,  1900,  and  the  decree  so  ordered  was  not  written  or  en- 
tered upon  the  record,  and  the  cause  remained  in  abeyance 
on  the  docket  for  several  years,  during  which  period  Water- 
man assigned  his  claim  to  Townsend.     Thereafter  on  June 

11,  1906,  the  administrator  and  the  heirs  at  law  of  Byers, 
the  defendants  in  the  bill  for  an  accounting,  and  the  executrix 
and  devisees  and  legatees  of  Kirk,  came  into  court,  and 
^aid  executrix,  devisees  and  legatees  of  Kirk  were  substituted 
as  complainants  in  place  of  William  T.  Kirk,  deceased,  and 
the  cause  was  dismissed.  The  reason  for  the  dismissal  was 
that  the  parties  had  effected  a  settlement.  On  July  13, 
1906,  being  about  a  month  after  the  dismissal  of  said  suit, 
this  claim  was  filed. 

Waterman  had  done  no  work  under  his  contract  since  the 
death  of  Kirk,  and  the  defense  was  the  Statute  of  Limita- 
tions as  to  claims  filed  against  estates,  and  that  defense  pre- 
vailed in  the  Circuit  Court.  The  question  whether  the  claim* 
was  barred  by  the  Statute  of  Limitations  depends  upon  the 
contract  between  Kirk  and  Waterman.  The  proof  shows 
that  Kirk  had  substantially  no  property  at  the  time  Water- 
man was  hired.  The  price  agreed  upon  for  Waterman's 
services  was  $5  per  day,  and  the  proof  shows  that  the  con- 
tract was  that  Kirk  would  pay  Waterman  from  time  to  time 
what  he  could,  or  some  small  sums  from  time  to  time,  the 
amount  and  the  times  of  such  payments  not  being  spocified, 
and  that  Kirk  should  be  paid  the  balance  out  of  the  proceeds 
of  the  suit  or  when  the  suit  was  terminated.  The  witnesses 
who  testified  to  the  contract  left  it  perhaps  uncertain  whether 
the  balance  was  to  be  paid  absolutely  at  the  termination  of 
the  suit  or  whether  it  was  to  be  paid  out  of  the  proceeds  of 
the  suit  after  the  suit  terminated.     Kellum  made  a  like  ar- 
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rangement  with  Kirk  as  to  his  fees  at  the  same  time.  It 
in  dear  that  Kelltun,  Kirk  and  Waterman  in  making  the«e 
arrangements,  were  confident  that  the  snit  wonld  result  in  a 
decree  in  favor  of  Kirk  for  a  balance  due  him  upon  the 
partnership  account  If  the  contract  was  as  above  stated, 
then  we  think  it  clear  that  no  cause  of  action  arose  in  favor 
of  Waterman,  and  his  right  to  demand  payment  had  not 
accrued,  until  the  case  was  settled  and  the  executrix,  devisees 
and  legatees  of  Kirk  received  the  avails  of  a  settlement,  and 
the  fact  of  such  settlement  became  known  to  Waterman,  or 
until  the  dismissal  of  that  suit  pursuant  to  such  settlement. 
Where  a  contract  provides  that  performance  by  the  promisor 
shall  take  place  upon  the  happening  of  a  certain  contingency 
or  the  fulfillment  of  a  certain  condition,  the  cause  of  action 
accrues  and  the  statute  begins  to  run  when  the  event  occurs 
and  tlie  condition  is  complied  with,  and  not  before.  Where 
a  contract  provides  that  the  promisor  shall  pay  money  to  the 
promisee  when  the  same  shall  be  collected,  the  statute  begins 
to  run  from  the  time  of  collecting.  25  Cyc,  1072,  1073. 
If  an  attorney  undertakes  to  prosecute  a  suit  for  a  contingent 
fee  payable  out  of  what  may  be  realized  from  the  claim,  the 
statute*  bep^ins  to  run  against  his  right  to  compensation  only 
when  the  money  is  collected.  2.5  Cyc,  1081.  The  right  of 
action  on  a  claim  depending  on  a  contingency  or  condition 
docR  not  accrue  till  the  happening  of  the  contingency  or  the 
fulfillment  of  the  condition,  and  the  statute  does  not  begin 
to  run  till  then.  The  death  of  the  party  before  the  con- 
tingency happens  does  not  set  the  statute  in  motion  in  favor 
of  his  estate.  The  inchoate  cause  of  action  continues  to 
exist  against  his  personal  representatives  as  it  did  against 
him.  19  Am.  &  Eng.  Encyc.  of  Uw,  2d  ed.,  193,  194. 
We  applied  this  rule  of  law  in  Quigley  v.  Harold,  22  111. 
App.,  209.  The  proof  that  the  contract  was  as  above  stated 
is  undisputed,  except  by  proof  that,  after  the  death  of  Kirk 
and  long  before  the  settlement  of  said  chancery  suit.  Water- 
man told  the  executrix  and  others  that  there  was  due  him 
from  Kirk's  estate  over  $400,  or  $415,  and  that  in  the  as- 
signment of  his  claim   to   To\vnsend   he   stated   there  was 
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such  sum  due  and  owing  to  him  from  this  estate.  The 
word  "due"  is  often  used  in  the  sense  of  "owing"  without 
meaning  thereby  that  the  debt  has  matured  and  that  a  cause 
of  action  to  sue  for  its  recovery  has  accrued.  There  is  noth- 
ing to  show  that  when  Waterman  made  these  several  state- 
ments the  question  when  he  was  entitled  to  have  payment 
made  to  him  was  the  subject  of  discussion,  and  apparently 
that  was  not  the  matter  being  considered,  and  apparently 
Waterman  meant  that  he  had  rendered  services  as  an  ac- 
countant for  Kirk  for  a  certain  length  of  time  at  $5  per 
day  and  that  after  giving  credit  of  certain  small  sums  which 
the  proof  showed  Kirk  paid  Waterman  thereon,  there  was 
owing  to  him  over  $400  or  $415.  As  the  suit  had  progressed 
to  a  decision  in  favor  of  Kirk  upon  an  accounting  before 
the  master,  and  the  executrix  and  devisees  and  legatees  of 
Kirk  had  taken  no  further  steps  in  the  cause  for  several 
years  after  Kirk's  death,  it  was  natural  that  he  should  thus 
bring  the  matter  to  their  attention  and  endeavor  to  induce 
them  to  pay  him,  and  such  seems  to  have  been  the  nature  of 
the  interviews  in  question.  We  do  not  think  the  language 
which  the  proof  shows  he  used  to  the  executrix  and  others 
warrants  the  conclusion  that  he  thereby  meant  to  say  that 
payment  had  become  due  him  so  that  he  could  have  brought 
an  action  for  his  compensation  before  the  termination  of 
the  suit  We  are  therefore  of  opinion  that  the  defense  of 
the  Statute  of  Limitations  was  not  maintained  and  that  im- 
der  the  proofs  there  should  have  been  a  verdict  for  claimant, 
and  a  judgment  that  it  be  paid  in  due  course  of  administra- 
tion out  of  assets  inventoried  after  the  claim  was  filed  in 
the  County  Court. 

Claimant  sought  to  prove  how  much  the  estate  of  Kirk  re- 
ceived upon  the  settlement,  and  the  court  sustained  an  ob- 
jection to  that  line  of  inquiry.  We  are  of  opinion  that 
claimant  had  a  right  to  show  that  the  e^^tate  had  received 
as  much  as  or  more  than  the  amount  of  his  claim,  so  that 
if  the  jury  took  the  view  of  the  contract  that  he  was  only 
to  be  paid  out  of  the  proceeds  of  the  suit,  it  would  appear 
that  he  was  entitled  to  recover  the  full  amount  of  his  claim 
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because  the  proceeds  of  the  settlement  exceeded  or  equalled 
the  amount  due  him  at  $5  per  day.  He  had,  however,  no 
right  to  know  or  to  prove  how  much  the  settlement  exceeded 
that  sum,  as  it  was  immaterial  to  his  right  of  recovery 
whether  the  sum  recovered  or  property  received  upon  the 
settlement  largely  exceeded  the  amount  of  his  claim  or  not. 

The  judgment  is  therefore  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 


Sarah  Osmundson,  Appellee,  t.  George  A.  Leach,  Ad- 
ministrator, Appellant. 

Gen.  5o.  ij8»S. 

Administration  of  estates — who  not  entitled  to  grant  of  letters. 
A  creditor  of  a  deceased  widow  Is  not  entitled  to  obtain  adminis- 
tration upon  the  estate  of  the  deceased  husband  of  such  widow. 

Petition  to  revoke  letters  of  administration.  Appeal  from  the 
Circuit  Court  of  Grundy  County;  the  Hon.  Samuel  C.  Stough, 
Judge,  presiding.  Heard  In  this  court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  March  11»  1908. 

II.  B.  Smith,  for  appellant. 

C.  F.  Hanson,  for  appellee, 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  -court. 

George  A.  Leach  petitioned  the  County  Court  of  Grundy 
county  for  letters  of  administration  upon  the  estate  of 
Thomas  Foxford,  deceased,  who  died  intestate.  He  was 
appointed  such  administrator.  Appraisers  were  appointed 
who  reported  that  they  were  unable  to  find  any  personal 
property  of  said  estate.  They  fixed  the  widow's  aw^ard  at 
$915.  Thereafter  Sarah  Osmundson,  one  of  the  heirs  at 
la\v  of  said  deceased,  filed  a  petition  in  said  County  Court 
to  revoke  said  letters.  This  petition  was  heard  and  denied, 
and  she  appealed  from  that  order  to  the  Circuit  Court,  where 
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the  matter  was  heard  upon  an  agreed  state  of  facts,  and  the 
letters  were  revoked  and  all  the  proceedings  had  there- 
under.    The  administrator  appeals  from  that  order. 

Section  18  of  the  Administration  Act,  as  amended  in  1905 
and  in  force  when  this  petition  for  letters  of  administra- 
tion was  filed,  fixes  the  order  in  which  administration  shall 
he  granted  and  the  right  of  nomination,  giving  the  same, 
first,  to  the  surviving  hushand  or  wife;  second,  to  the  chil- 
dren; third,  to  the  father;  fourth,  to  the  mother;  fifth,  to 
the  brothers;  sixth,  to  the  sisters;  seventh,  to  the  grand- 
children; eighth,  to  the  next  of  kin ;  and  ninth,  to  the  public 
administrator  or  any  creditor  who  shall  apply  for  the  samo. 
Leach  did  not  come  within  any  of  these  designations.  lie 
was  not  of  kin  to  the  deceased,  nor  was  he  the  public  ad- 
ministrator, nor  was  he  a  creditor  of  Thomas  Foxford,  de- 
ceased. He  stated  in  his  petition  for  letters  that  he  was  a 
friend  of  deceased.  Thomas  Foxford  died  April  25,  1902, 
the  owner  of  a  lot  in  Morris,  which  he  occupied  as  a  home- 
stead. He  left  surviving  him  a  widow  and  four  children, 
one  of  whom  is  yet  a  minor.  The  widow  occupied  the  home- 
stead with  part  of  the  children  till  her  death,  July  18,  190G. 
She  did  not  take  out  letters  of  administration,  but  paid  the 
debts  herself.  After  her  death  the  adult  children  filed  a 
bill  for  partition  of  the  homestead,  making  the  minor  a  de- 
fendant. Thereupon  Leach,  on  February  7,  1907,  filed  this 
petition  to  be  appointed  administrator.  As  he  was  not  one 
of  the  persons  to  whom  the  statute  gave  the  right  to  ad- 
minister, and  as  there  were  no  debts,  and  the  family  did  not 
desire  administration,  we  are  of  opinion  the  ruling  of  the 
Circuit  Court  was  proper.  As  Leach  was  not  entitled  to 
administer  we  consider  it  unnecessary  to  discuss  matters 
stated  in  the  stipulation  and  argued  by  counsel  concerning 
the  intention  Leach  had  in  seeking  administration.  He  in- 
tended to  have  a  judgment  entered  for  the  widow's  award, 
although  she  had  never  claimed  an  award  and  was  dead,  and 
then  to  sell  the  homestead  to  pay  that  award,  and  with  the 
proceeds  pay  $50  and  $75  which  it  is  alleged  she  owed  at 
the  time  of  her  death.     Leach  was  one  of  her  creditors  but 
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we  are  of  opinion  that  that  did  not  entitle  him  to  administra- 
tion upon  the  estate  of  Thomas  Foxford.  As  Leach  was 
not  entitled  to  administer,  we  think  we  onght  not  to  decide 
whether  any  other  person  could  administer,  nor  whether  the 
widow's  award  could  be  obtained  by  strangers  after  her 
death,  for  the  purposes  alleged. 
The  order  is  therefore  affirmed. 

Affirmed, 


Hlnnie  Parker  et  al,.  Appellees,  t.  Lewis  Wainwright 
et  al«5  Appellants. 

Gen.  No.  4,910« 

1.  Will — iDhat  not  ground  for  setting  aside.  The  fact  that  Im- 
proper relations  may  have  existed  between  a  testator  and  a  bene- 
ficiary is  no  ground  for  setting  aside  a  will. 

2,  Conduct  of  counsel — when  ground  for  reversal.  In  a  will 
contest,  the  conduct  of  counsel  in  repeatedly  insinuating  by  his 
questions  and  in  urging  in  his  argument  that  a  beneficiary  was  a 
dissolute  person,  where  no  sufficient  foundation  for  such  insinua- 
tions and  argument  appears,  is  so  prejudicial  as  to  require  the 
award  of  a  new  trial. 

Bill  to  contest  will.  Appeal  from  the  Circuit  Court  of  Jo  Daviess 
County;  the  Hon.  Oscab  E.  Heard,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Reversed  and  remanded.  Opinion 
filed  March  11,  1908. 

HoDsoN  &  Campbell,  for  appellants. 

Sheeajt  &  SiTEEAN  and  Thomas  H.  Hodson,  for  appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

John  Hileman  died  December  28,  1905,  in  Jo  Daviess 
county,  leaving  a  will  executed  December  9,  1905,  which  was 
duly  admitted  to  probate.  He  was  in  his  eighty-eighth  year 
when  he  died,  and  he  left  an  estate  of  about  $5,000,  all  of 
which  was  personalty.  He  loft  a  son  and  three  daughters. 
He  bequeathed  small  sums  of  money  to  two  of  his  daugh- 
ters and  to  his  son  and  to  a  son-in-law  and  to  two  of  his 
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grandchildren,  who,  however,  were  called  "nephew"  and 
'•'niece"  in  the  will.  The  total  of  the  sums  so  bequeathed  was 
$510.  He  ordered  the  erection  of  a  suitable  monument  over 
the  graves  of  himself  and  his  deceased  wife  at  an  expense  of 
not  over  $500  and  gave  the  rest  of  his  property  to  Lewis 
Wainwright  and  his  wife  Hilda,  share  and  share  alike.  The 
heirs  at  law  and  the  legatees,  other  than  the  Wainwrights, 
filed  a  bill  to  contest  the  validity  of  said  will  on  two  grounds ; 
first,  that  at  the  time  said  will  was  executed  the  testator  was 
mentally  incapable  of  making  a  will ;  second,  that  the  Wain- 
wrights used  many  fraudulent  practices  and  resorted  to 
falsehood  and  misrepresentation  to  induce  testator  to  execute 
said  will,  and  that  in  executing  the  same  he  was  under  im- 
proper restraint  and  undue  influence  from  the  arts  and 
fraudulent  practices  of  the  Wainwrights,  said  alleged  arts  and 
fraudulent  practices  being  set  out  in  detail  in  the  bill.  The 
bill  was  answered  by  the  Wainwrights  and  by  the  executor, 
and  upon  a  jury  trial  there  was  a  verdict  that  the  instru- 
ment in  question  was  not  the  will  of  said  John  Hileman, 
and  a  decree  to  that  eflFcct  was  entered,  from  which  this  ap- 
peal is  prosecuted. 

The  testator's  wife  died  in  1884.  Thereafter  he  had 
several  different  women  to  act  as  his  housekeeper  and  part 
of  the  time  a  relative.  While  one  of  these  women  was  act- 
ing as  his  housekeeper  a  young  woman  named  Anne  Beverly 
came  there  to  live.  Afterwards  the  housekeeper  left  and 
Anne  Beverly  became  the  housekeeper,  and  he  lived  alone 
with  her  in  two  or  three  different  places.  During  this  time 
she  married  one  Brenneman,  and  they  removed  to  Kansas, 
and  John  Hileman  lived  in  Kansas  with  them  until  Brenne- 
man died.  John  Hileman  then  left  that  household  and  re- 
turned to  Jo  Daviess  county,  and  went  to  live  with  Mr.  and 
Mrs.  Wainwright  in  Warren,  and  there  lived  and  was  cared 
for  till  his  death. 

In  1899  his  children  filed  a  petition  in  the  County  Court 
to  have  a  conserv^ator  of  his  estate  appointed.  He  resisted 
the  application.  His  estate  at  that  time  consisted  of  a  note 
for  $6,000  secured  by  a  real  estate  mortgage.     A  compro- 
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mise  Mas  effected  between  nileman  and  his  children,  by 
which  Ililcnian  transferred  said  note  and  mortgage  to  a^ 
trustee,  and  the  trustee  was  to  keep  the  principal  of  the 
fund  invested  in  interest-bearing  securities,  and  from  the 
interest  pay  the  taxes,  and  spend  the  rest  of  the  interest  upon 
Ilileman's  support  during  the  rest  of  his  life,  with  a  pro- 
vision that,  if  llileman  should  think  he  needed  any  portion 
of  tlie  principal,  he  might  petition  the  County  Court  for  an 
order  to  have  some  of  the  principal  expended  in  his  be- 
half; and  in  consideration  thereof  the  children  were  to  dis- 
miss their  petition  for  the  appointment  of  a  conservator.  It 
was  provided  in  said  agreement  that  the  settlement  should 
not  prevent  the  children  from  contesting  any  will  that  Hile- 
man  might  make.  The  children,  by  another  contract  be- 
tween themselves,  agreed  that  if  their  father  made  a  will 
distributing  his  estate  unequally  between  his  children,  they 
would  nevertheless  share  the  property  in  equal  parts.  That 
controversy  seems  to  have  been  brought  on  because  Hileman 
persisted  in  living  in  the  same  house  with  Anne  Beverly  or 
Mrs.  Brenneman,  and  would  not  go  to  live  with  Mrs.  John- 
son, the  daughter  whose  name  was  entirelv  omitted  from  the 
will. 

Counsel  for  appellees  in  opening  the  case  to  the  jury 
called  Mrs.  Brenneman  a  disreputable  woman  and  a  harlot, 
and  told  the  jury  that  John  Hileman  had  lived  with  her  in 
open  and  notorious  improper  relations,  and  that  it  was  an 
outrage  for  him  to  give  his  property  to  absolute  strangers. 
In  the  cross-examination  of  appellants'  witnesses,  and  some- 
times in  the  cross-examination  of  witnesses  who  did  not 
know  Mrs.  Brenneman,  they  were  asked  by  appellees'  coun- 
sel if  they  knew  of  his  having  had  improper  relations  with 
Mrs.  Brenneman;  if  the  witness  knew  that  Hileman  had 
an  insane  desire  towards  Mrs.  Brenneman ;  if  he  knew  what 
kind  of  a  character  Anne  Beverly  or  Mrs.  Brenneman  was ; 
if  Hileman  and  Anne  Beverly  were  living  in  an  open  and 
notorious  state  of  adultery;  and  the  like.  These  questions 
were  put  by  appellees'  counsel  to  many  witnesses,  and  many 
such  questions  were  asked  of  witnesses  who  knew  nothing 
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about  her,  either  before  or  after  her  marriage  to  Brenne- 
man.  In  the  closing  argument  to  the  jury  appellees'  coun- 
sel called  Mrs.  Brenneman  a  harlot  and  a  prostitute.  This 
attack  had  very  little  foundation  in  the  testimony.  Hile- 
man  must  have  been  over  seventy-five  years  old  when  Anne 
Beverly  first  lived  in  his  household.  Our  attention  is  not 
called  to  any  proof  in  the  record  that  she  was  a  dissolute 
woman.  The  only  fact  in  evidence  subjecting  her  to  criticism 
is  that  she  lived  alone  with  Hileman  in  a  house,  or  a  part 
of  the  time  alone  with  Hileman  in  a  part  of  a  house  occu- 
pied also  by  another  family.  There  was  proof  also  that  she 
and  Hileman  had  been  seen  riding  together  and  sitting  upon 
the  porch  of  the  house  and  talking  together.  There  was  no 
proof  that  any  one  had  ever  witnessed  any  improper  conduct 
between  them.  She  married  during  the  time  she  was  keeping 
house  for  Hileman,  which  makes  it  very  improbable  that  their 
rehitions  were  improper.  If  their  relations  were  meretri- 
cious, no  charge  of  that  kind  was  made  in  the  bill,  and  im- 
morality affords  no  ground  for  setting  aside  a  will.  More- 
over, he  left  Mrs.  Brenneman  in  Kansas  when  her  husband 
died,  and  he  returned  to  this  State  and  lived  here  between 
two  and  three  years  thereafter  before  his  death.  There  is 
no  proof  that  he  ever  afterwards  was  under  the  influence 
of  Mrs.  Brenneman  at  all,  or  ever  afterwards  saw  her,  or 
that  she  desired  him  to  make  a  will  in  favor  of  the  Wain- 
wrights,  or  knew  that  he  had  done  so.  If  the  fact  that  he 
lived  in  the  same  house  alone  with  Mrs.  Brenneman  before 
her  marriage  has  any  tendency  to  show  a  mental  incapacity 
to  make  a  will,  then  appellees  were  entitled  to  that  fact. 
Beyond  that  this  evidence  and  these  remarks  to  the  jury 
had  no  proper  place  in  this  suit.  The  court  repeatedly  sus- 
tained objections  to  this  line  of  argument  and  evidence,  but 
it  was  persisted  in  and  carried  to  a  very  great  length.  It  is 
obvious  that  the  jury  were  made  to  imagine  that  Hileman 
had  had  improper  relations  with  Mrs.  Brenneman,  and  that 
condition  was  used  to  prejudice  the  jury  very  greatly  against 
this  will.  We  conclude  that  the  course  pursued  by  appellees' 
counsel  on  this  subject  during  the  trial  deprived  appellants 
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of  a  fair  trial  of  the  true  issues  in  the  case,  and  that  thay  are 
therefore  entitled  to  a  new  trial. 

The  evidence  upon  the  subject  of  mental  capacity  was 
conflicting,  but  there  seems  to  be  a  clear  preponderance  in 
support  of  the  will.  There  was  practically  no  evidence  of 
any  undue  influence  exercised  on  the  testator  by  the  Wain- 
wrights,  except  that,  though  paid  for  his  support  by  the 
trustee,  they  probably  exercised  greater  kindness  towards 
the  testator  than  money  could  have  bought.  If  the  certificate 
of  evidence  had  plainly  shown  that  it  contained  all  the  evi- 
dence introduced,  it  would  be  a  serious  question  whether  the 
court  should  have  given  any  instructions  for  appellees  on 
the  subject  of  undue  influence;  but  the  usual  statement  that 
this  was  all  the  evidence  heard  at  the  trial  was  omitted  from 
the  certificate,  and  while  it  probably  does  contain  all  the 
evidence,  that  fact  can  only  be  established  by  a  process  of 
reasoning  or  inference,  and  we  therefore  do  not  discuss  these 
instructions. 

It  is  said  that  this  will  is  an  outrage  upon  his  heirs  at 
law,  and  the  case  seems  to  have  been  argued  to  the  jury  on 
that  basis  by  appellees.  That  position  is  unsound,  if  the 
testator  was  mentally  capable  of  making  a  will  and  did  not 
act  under  the  undue  influence  alleged.  The  owner  of  prop- 
erty has  a  right  to  will  the  same  to  such  persons  as  he  sees 
fit.  Tt  is  his  property,  and  not  the  property  of  his  heirs 
at  law.  Moreover,  these  children,  in  the  testator's  extreme 
old  ago,  practically  deprived  him  of  the  use  of  the  principal 
of  his  estate,  or  subjected  him  to  the  necessity  of  appealing 
to  the  County  Court  whenever  he  thought  his  actual  neces- 
sities required  more  than  the  income.  The  proof  shows  that 
he  became  embittered  towards  his  children  because  of  this 
course  of  conduct.  That  result  was  natural.  The  Wain- 
wrights  and  their  children  treated  him  kindly  and  affec- 
tionately and  performed  for  him  many  kind  offices  in  his 
last  yoars  and  in  his  last  and  lingering  illness.  This  kind- 
noss  was  not  undue  influence,  and  the  testator,  if  mentally 
ca])able  of  making  a  will,  had  a  right  to  reward  them. 

The  doereo  is  therefore  roverr^ed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Henrietta  Vanderpoel  t.  William  D.  Crayens. 
Henrietta  Tanderpoel  y.  H,  Martin  et  al. 

Gen.  Nos.  4,918  and  4,919. 

1.  Equity  pbactice — when  dismissal  of  hill  of  complaint  im- 
proper. A  bill  In  equity  may  be  dismissed  upon  the  call  of  the 
docket  for  want  of  prosecution,  but  there  is  no  authority  for  a 
dismissal  thereof  for  want  of  equity  after  answer  filed  without  a 
hearing  upon  the  merits. 

2.  Injunction — when  damages  upon  dissolution  should  not  he 
awarded.  Damages  upon  dissolution  of  an  injunction  should  not 
be  awarded  in  favor  of  those  who  have  been  convicted  of  fraud 
or  were  adjudged  to  have  been  In  privity  therewith  In  a  former 
proceeding  for  injunction  involving  the  same  subject-matter. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Lake  County; 
the  Hon.  Albebt  H.  Fbost,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.  Reversed.  Opinion  filed  March  11, 
1908. 

Hay  &  Bkown  and  Mullen  &  Hoy,  for  appellant. 

Edwakb  L.  Upton  and  Fbank  H.  Novak,  for  appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Henrietta  Vanderpoel  filed  a  hill  in  equity  in  the  Circuit 
Court  of  Lake  county  against  William  D.  Cravens,  Caroline 
Roth,  Joseph  Husak,  H.  Martin,  William  C.  Heinroth  and 
the  sheriff  of  Lake  county,  and  upon  said  bill  obtained  an 
injunction.  Cravens  filed  a  sworn  plea  to  certain  parts  of 
the  bill,  and  demurred  to  certain  other  parts,  and  he  an- 
swered the  rest  of  the  bill.  Heinroth,  Husak  and  Martin 
filed  separate  answers,  F.  H.  Novak  signing  the  answer  of 
Martin  as  his  solicitor,  and  attaching  his  own  afiidavit  there- 
to. The  other  defendants  did  not  answer.  By  agreement 
an  order  was  entered  that  the  demurrer  and  a  motion  to 
dissolve  the  injunction  might  be  heard  in  vacation  and  the 
proper  orders  entered  as  of  the  preceding  term.  There  was 
such  a  hearing  in  vacation  and  an  order  was  entered  dis- 
solving the   injunction   and   dismissing  the  bill  for   want 
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of  equity,  but  it  was  not  entered  as  of  the  preceding  term, 
but  as  a  vacation  decree ;  and  there  had  been  no  stipulation 
that  a  final  decree  could  be  rendered  in  vacation.  The  same 
order  gave  leave  to  the  defendants  to  file  suggestions  of 
damages,  and  such  suggestions  were  filed  by  Cravens,  sepa- 
rately, and  by  Ilusak  and  Martin,  jointly.  At  the  neict  term, 
with  another  judge  presiding,  it  was  held  that  so  much  of 
the  vacation  order  as  dismissed  the  bill  for  want  of  equity 
was  void  for  lack  of  authority  to  so  decree  in  vacation,  and 
the  application  for  damages  was  denied.  Thereafter,  at 
another  term,  on  the  call  of  the  docket,  the  bill  was  dis- 
missed for  want  of  equity  pursuant  to  said  vacation  order, 
and  without  a  hearing  upon  the  merits.  It  was  then  ordered 
that  the  previous  suggestions  of  damages  should  stand,  and 
afterwards  proofs  were  heard,  and  $600  was  allowed  Cravens 
for  his  solicitor's  fees,  and  $300  was  allowed  Husak  and' 
Martin  for  their  solicitor's  fees,  in  procuring  the  dissolution 
of  the  injunction.  General  Number  4918  above  entitled  is 
an  appeal  by  complainant  from  the  order  as  to  Cravens, 
and  General  Number  4919  is  an  appeal  by  her  from  the 
order  as  to  Martin  and  Husak.  The  appeals  have  been  con- 
solidated in  this  court. 

The  record  before  us  is  certified  to  be  a  complete  record, 
and  it  contains  no  justification  for  the  dismissal  of  the  bill 
for  want  of  equity.  The  bill  appeared  to  state  grounds  for 
equitable  relief  upon  its  face.  A  bill  may  be  dismissed  on 
the  call  of  the  docket  for  want  of  prosecution,  but  we  know 
of  no  authority  for  the  dismissal  thereof  for  want  of  equity, 
after  answer  filed,  without  a  hearing  upon  the  merits.  It 
is  argued  that  the  suggestions  of  damages  were  not  filed  in 
time,  and  that  relief  thereunder  is  lost.  But  we  prefer  to 
pass  to  the  meritorious  question  arising  on  this  appeal. 

Section  12  of  chapter  69  of  the  Revised  Statutes,  entitled 
^'Injunctions,"  authorizes  the  court  upon  the  dissolution  of 
an  injunction  to  "hear  evidence  and  assess  such  damages  as 
the  nature  of  the  case  may  require  and  to  equity  appertain, 
to  the  party  damnified  by  such  injunction."  Appellant  con- 
tends that  it  is  not  equitable  that  damages  should  be  awarded 


Second  Distbict — ^A.  D.  1908.  465 

Vanderpoel  t.  Grayens. 

imder  the  circumstances  of  this  case.  The  bill  in  this  case 
was  filed  by  appellant  as  a  judgment  creditor  of  the  Winthrop 
Harbor  and  Dock  Company.  Prior  to  the  dissolution  of 
the  injunction  in  this  case  a  final  decree  had  been  rendered 
by  the  Circuit  Court  of  Lake  county  in  another  suit  in  equity 
by  the  judgment  creditors  of  the  same  company,  wherein 
Arthur  E.  Bumham  and  Henrietta  Vanderpoel  and  others 
were  complainants,  and  William  D.  Cravens,  Caroline  Roth, 
Joseph  Husak,  H.  Martin,  William  C.  Heinroth,  F.  H. 
Novak  and  the  sheriff  of  Lake  county  and  others  were  defend- 
ants. That  decree  was  reviewed  and  aflSrmed  by  this  court, 
and  the  facts  stated  at  great  length,  in  Eoth  v.  Bumham, 
126  111.  App.,  222.  Upon  the  hearing  of  the  suggestion 
of  damages  in  the  case  now  before  this  court,  that  decree 
was  offered  in  evidence.  As  all  the  parties  to  this  suit  were 
parties  to  that  suit,  that  decree  is  conclusive  upon  all  the 
parties  here  as  to  the  matters  thereby  established.  The  bill 
in  that  case  related  to  the  same  general  subject-matter  and 
contained  like  charges  of  fraud  as  the  bill  in  this  case,  and 
that  decree  found  that  the  same  general  fraudulent  prac- 
tices against  the  judgment  creditors  of  the  Winthrop  Harbor 
and  Dock  Company,  including  Henrietta  Vanderpoel,  the  ap- 
pellant here,  had  been  committed  by  the  parties  defendant 
to  the  present  bill,  except  Cravens,  and  by  others.  The  re- 
lief there  asked  and  granted  was  in  the  main  like  the  relief 
sought  by  the  present  bill.  The  defendants  there  and  the 
defendants  here,  except  Cravens,  had  been  finally  enjoined  in 
that  suit  before  the  injunction  was  dissolved  in  the  present 
suit.  We  refer  to  our  opinion  in  Roth  v.  Bumham,  supra, 
for  a  detailed  account  of  the  fraudulent  practices  established 
against  Husak,  Martin  and  others.  We  are  of  opinion  that, 
whether  the  dissolution  of  the  injunction  and  the  dismissal  of 
the  bill  in  the  present  case  was  or  was  not  free  from  error, 
nevertheless  it  does  not  "to  equity  appertain'^  that  persons 
who  have  been  convicted  of  the  fraud  established  against 
Husak  and  Martin  by  a  decree  binding  upon  all  the  parties 
to  this  suit,  should  be  awarded  damages  for  the  dissolution 
of  the  injunction  in  the  present  case.     Even  if  the  second 
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injunction  attempted  against  them  failed,  yet  the  first  injuno 
tion  having  been  established  and  made  final,  and  they  having 
been  therein  convicted  of  fraud,  they  ought  not  to  be  awarded 
damages  by  a  court  of  equity.  The  allowance  to  Husak  and 
Martin  should  therefore  be  reversed. 

It  is  claimed  in  behalf  of  Cravens  that  the  decree  in  the 
Uumham  case  found  him  not  guilty  of  fraud,  and  there- 
fore ho  is  entitled  to  have  damages  awarded  him  for  the 
dissolution  of  the  injunction  in  this  case.  That  decree  found 
that  Cravens  had  for  several  years  sustained  close,  friendly 
and  confidential  relations  to  Heinroth,  who  was  one  of  the 
principal  conspirators  against  the  judgment  creditors  of  said 
Winthrop  Harbor  and  Dock  Company;  that  Cravens  for  a 
long  time  occupied  the  same  office  with  Heinroth,  and  acted 
as  his  confidential  clerk  and  bookkeeper;  that  as  such  book- 
keeper he  kept  a  business  book  wherein  certain  items  were 
entered  by  him  of  one  of  the  transactions  by  which  said 
frauds  were  perpetrated,  and  that  he  afterwards  altered  said 
entry  by  the  addition  of  words  with  the  intention  and  de- 
sign of  giving  such  item  in  the  books  the  appearance  of 
belonging  to  Cravens  instead  of  Heinroth ;  that  some  of  the 
instruments  by  which  the  fraud  was  effected  were  taken  out 
in  his  name  or  assigned  to  him,  and  afterwards  by  him  to 
another  of  the  conspirators;  and  that  in  these  transactions 
he  was  lending  the  use  of  his  name  to  Heinroth.  That  de- 
cree did  also  find  that  he  was  not  a  party  to  the  conspiracy 
or  fraud,  and  that  no  relief  should  be  granted  against  him, 
but  in  the  same  connection  he  agreed  in  open  court  to  claim 
no  costs  or  damages  by  reason  of  any  matter,  cause  or  thing 
mentioned  in  that  proceeding.  In  other  words,  he  was 
treated  by  that  decree  as  a  confidential  tool  through  whom 
in  part  the  fraud  had  been  accomplished,  but  was  held  not 
rcsi)onsil)le  therefor,  the  evident  consideration  for  so  hold- 
ing being  that  he  should  waive  any  claim  for  damages  in 
that  case.  We  are  of  opinion  that  a  person  who  has  held 
such  a  position  towards  a  transaction  established  to  be  fraud- 
ulent on  the  part  of  those  to  whom  he  has  lent  his  name  and 
whom  he  has  confidentially  assisted,  ought  not  to  be  awarded 
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any  damages  in  this  case  because  of  the  dissolution  of  the 
injunction  against  him.  The  recitals  in  the  decree  in  the 
Bumham  case  would  no  doubt  have  justified  a  decree  against 
Cravens,  and  the  fact  that  he  was  let  off  from  the  charges 
of  fraud  in  that  case  on  the  ground  that  he  was  a  tool,  and 
that  his  principal  should  be  held  responsible  rather  than  he, 
if  he  would  waive  all  claim  to  damages,  does  not  put  him 
in  such  a  position  in  this  case  that  it  is  equitable  that  he 
should  be  awarded  a  large  sum  of  money  in  damages  against 
one  of  the  complainants  in  that  case  who  obtained  that  de- 
cree finding  these  facts  against  him.  It  is  not  equitable  that 
the  allowance  to  Cravens  should  stand. 

The  orders  awarding  damages  to  Cravens  and  to  Husak 
and  Martin  for  solicitor's  fees  for  procuring  a  dissolution 
of  the  injunction  are  therefore  reversed. 

Reversed. 


H.  M.  Kelly^  Appellant,  v.  George  Armstrong,  Appellee. 

Gen.  No.  4,922. 

Landlobd  and  tenant — effect  of  hold'Over.  If  a  tenant  for  a 
term  of  one  year  holds  over  after  the  expiration  of  his  term  he 
becomes  either  a  trespasser  or  a  tenant,  at  the  option  of  the  land- 
lord. A  tenant  has  no  election  and  his  mere  continuance  in  pos- 
session after  the  term  makes  him  a  tenant  for  another  year,  if 
the  landlord  chooses*  and  this  is  true  even  if  the  tenant  Intends 
not  to  stay. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  La  Salle  County;  the  Hon.  Samuel  C.  Stouoh, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1907. 
Reversed  and  Judgment  here.    Opinion  filed  March  11,  1908. 

George  II.  If aight,  for  appellant. 

Thomas  X.  Haskins,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court 

Appellant  sued  appellee  to  recover  for  loss  of  rent  after 

appellee,  his  tenant,  removed  from  the  premises  and  before 
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another  tenant  was  obtained,  and  for  a  diminution  in  rent 
thereafter.  On  a  trial  in  the  Circuit  Court  on  an  appeal 
from  the  justice,  a  jury  was  waived.  There  was  a  finding 
and  a  judgment  for  defendant,  from  which  plaintiflF  prose- 
cutes this  appeal. 

Appellant  leased  the  premises  to  appellee  by  a  written  in- 
strument signed  by  both  parties.  The  term  was  from  June 
1,  1904,  to  May  31,  1005,  and  the  rental  was  $25  per 
month,  payable  on  the  first  day  of  each  month  in  advance. 
The  rights  of  the  parties  depend  upon  the  correspondence 
between  them  in  1905.  On  May  8th  appellant  wrote  asking 
appellee  whether  he  wished  to  rent  the  premises  another 
year,  saying  that  he  understood  he  intended  to  move,  but  if 
appellee  wanted  it  he  should  have  the  first  call.  Appellant 
received  no  reply  to  that  letter.  On  May  15th  he  wrote 
again,  repeating  the  inquiry  and  telling  appellee  that  if  he 
did  not  hear  from  him  within  the  next  two  days  he  would 
assume  that  appellee  did  not  want  to  rent  it,  and  would  relet 
it.  On  May  IGth  appellee  wrote  appellant  that  he  had 
thought  but  little  of  moving  but  did  not  care  to  lease  the 
premises  for  a  year,  as  he  did  not  know  what  a  year  might 
bring  forth.  On  May  23d  appellant  wrote  appellee  acknowl- 
edging receipt  of  the  letter  of  the  16th  and  informing  ap- 
pellee that  if  he  desired  to  occupy  the  premises  after  his 
lease  terminated  it  must  be  for  a  term  of  one  year.  In  that 
letter  appellant  said  that  if  appellee  remained  in  possession 
of  the  premises  after  the  termination  of  the  lease  "I  shall 
assume  that  you  are  holding  the  premises  as  tenant  for  a 
further  year  from  May  31,  1905,  to  May  31,  1906,  under 
the  terms  of  the  lease  that  you  are  now  occupying  the 
premises  under."  Appellant  therein  also  said  that  he  was 
satisfied  with  appellee  as  a  tenant  and  would  be  pleased  to 
have  him  occupy  the  premises  another  year,  but  that  he 
could  not  pennit  the  time  for  renting  to  go  by  and  then  let 
appellee  vacate  whenever  he  pleased,  and  that  he  wrote  ap- 
pellee this  letter  that  he  might  be  fully  advised.  On  May 
20th,  which  was  two  days  before  the  end  of  the  term,  ap- 
pellee wrote  appellant  that  he  was  going  to  move  out  of  the 
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house  within  thirty  days,  as  soon  as  he  found  a  house  that 
suited  him,  and  that  if  appellant  had  a  party  that  wished  the 
house  he  could  rent  it.  About  that  time  appellant  went  to 
California  and  was  absent  two  or  three  weeks.  On  his  re- 
turn he  found  a  letter  from  appellee  awaiting  him,  dated 
June  21,  inclosing  the  rent  for  June  and  saying  that  the 
house  would  be  vacated  by  July  first.  To  this  appellant  re- 
plied under  date  of  June  22nd,  acknowledging  receipt  of 
appellee's  letter  of  June  21st  and  telling  appellee  at  con- 
siderable length  that  he  should  hold  him  as  a  tenant  of  the 
premises  for  one  year  from  June  1,  1905,  and  that  he  would 
do  his  best  to  rent  the  premises  to  some  one  else  and  cut 
down  the  loss,  but  should  look  to  him  to  make  it  good. 
On  June  29th  appellee  wrote  to  appellant  inclosing  the  key. 
On  June  30th  appellant  wrote,  acknowledging  receipt  of  the 
key  and  saying  he  accepted  it  under  the  condition  that  he 
should  re-rent  the  premises  as  soon  and  for  as  much  as  he 
could,  and  hold  appellee  liable  for  the  loss.  In  August  ap- 
pellant wrote  appellee,  calling  for  the  rent  for  the  month  of 
July  and  saying  that  he  would  secure  a  tenant  as  soon  as 
he  could.  Afterwards  appellant  rented  the  premises  to  an- 
other party  for  $22,50  per  month,  beginning  October  21, 
1905.     On  December  29,  1905,  he  began  this  suit. 

It  is  well  settled  in  this  State  that  a  tenant  for  the  term 
of  one  year,  who  holds  over  after  the  expiration  of  his  term, 
becomes  either  a  trespasser  or  a  tenant,  at  the  option  of 
the  landlord;  that  the  tenant  has  no  election,  but  his  mere 
continuance  in  possession  after  the  term  makes  him  a  tenant 
for  another  year  if  the  landlord  chooses,  and  that  this  is  true 
even  if  the  tenant  intends  not  to  stay.  Clinton  Wire  Cloth 
Co.  V.  Gardner,  99  111.,  151;  Keegan  v.  Kinnare,  123  111., 
280;  Weber  v.  Powers,  213  111.,  370;  Directors  Chicago 
Theological  Seminary  v.  Chicago  Veneer  Co.,  94  111.  App., 
492.  The  statement  by  appellant  in  the  letter  of  May  15th 
that,  if  he  did  not  hear  from  appellee  within  the  next  tv\o 
days,  he  would  assume  that  appellee  did  not  want  to  rent 
it  and  would  re-let  it,  does  not  prevent  the  application  of 
this  rule  to  this  case.     Appellant   meant   thereby  that  he 
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would  assume  that  appellee  "would  move  out  at  the  end  of 
the  term.  Xo  suggestion  had  been  made  at  that  time  that 
appellee  would  hold  over  for  a  time,  and  vacate  when  it 
suited  his  pleasure.  As  soon  as  appellee  conveyed  that  in- 
formation to  appellant  the  latter  notified  appellee  in  positive 
terms  that  if  he  stayed  beyond  his  term  he  would  be  held  as 
tenant  for  another  year. 

Appellee  is  liable  to  appellant  for  the  rent  at  $25  per 
month  from  July  Ist  to  October  2l8t,  three  months  and  two- 
thirds,  which  amounts  to  $91.66.  He  is  also  liable  to  a  loss 
of  $2.50  per  month  from  October  21  to  December  29,  1905, 
when  this  suit  was  begun,  or  for  two  months,  which  amounts 
to  $5.  Appellant  cannot  recover  in  this  suit  for  the  loss 
after  the  suit  was  begun.  Appellee  proved  an  offset  of 
$15.  This  leaves  a  balance  due  appellant  of  $81.66,  for 
which  judgment  will  be  entered  in  this  court. 

Judgment  reversed,  and  judgment  for  appellant  against 
appellee  for  $81.66  and  costs. 

Reversed  and  judgment  here. 


Mike  Orublf,  Appellee,  v.  Western  Tube  Company,  Ap- 
pellant. 

Gen.  Ho.  4,92S. 

Vebdict — when  not  set  aside  as  against  the  evidence.  A  verdict 
will  not  be  disturbed  on  review  as  against  the  weight  of  the  evi- 
dence where  a  verdict  under  the  conflicting  evidence  appearing  In 
the  case  would  have  been  justified  either  way. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Henry  County;  the  Hon.  William  H.  Gest,  Judge,  pre- 
siding. Heard  In  this  court  at  the  October  term,  1907.  Affirmed. 
Opinion  filed  March  11,  1908. 

Charles  K.  Ladd,  for  appellant. 

Andekson  &  Andrews,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court* 
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This  is  an  appeal  by  defendant  below  from  a  judgment 
for  $375,  which  Mike  Grubic  recovered  against  his  em- 
ployer, Western  Tube  Company,  appellant,  for  injuries  which 
appellee  received  from  stepping  into  a  pit  of  hot  water  while 
at  work.  The  only  point  argued  is  that  the  court  should 
have  directed  a  verdict  for  appellant  at  the  close  of  all  the 
evidence.  That  only  raises  the  question  whether  there  was 
evidence  fairly  tending  to  make  a  case  for  appellee. 

This  was  the  third  night  appellee  had  worked  for  appel- 
lant. On  that  night  his  foreman  caused  him  and  others  to 
carry  a  new  furnace  door  to  the  furnace  room,  in  a  build- 
ing in  which  appellee  had  not  previously  worked.  Others 
hung  the  door,  and  appellee  was  then  directed  to  adjust 
the  weights  by  which  the  door  was  in  part  suspended.  There 
was  a  pit  of  water  under  or  near  where  the  weights  were 
to  be  hung.  When  the  ashes  and  cinders  were  raked  off 
of  the  grates  of  that  furnace,  they  were  raked  into  this 
water,  and  they  made  the  water  very  hot.  While  appellee 
was  adjusting  the  weights,  he  stepped  one  foot  into  the 
pit  and  was  severely  scalded.  The  declaration  alleged  that 
appellee  had  not  been  about  the  furnace  before ;  that  he  did 
not  know  of  the  existence  of  the  pit  of  hot  water,  and  was 
not  informed  thereof  nor  of  its  dangers ;  that  appellant  knew 
of  the  pit  and  its  dangers  and  directed  him  to  work  there 
without  warning  him;  that  the  lights  in  the  furnace  room 
were  so  hung  that  the  pit  was  in  a  shadow,  and  that  smoke 
from  the  furnace  also  dimmed  the  view ;  that  his  employer 
took  him  from  a  less  hazardous  place  and  put  him  at  this 
work  without  warning  him  of  the  dangers  of  this  places  and 
it  charged  appellant  with  negligence  in  these  respects,  and 
averred  that  appellee  was  using  due  care  for  his  own  safety. 

Appellee's  proof  was  to  the  effect  that  he  was  a  Croatian 
and  could  not  speak  or  understand  English;  that  the  fore- 
man spoke  English  and  could  not  speak  appellee's  language, 
and  gave  his  orders  either  by  motions  or  through  another 
servant  who  spoke  both  languages;  that  appellee  did  not 
know  of  the  existence  of  the  pit,  and  did  not  see  it  and  was 
not  warned  of  it;  that  the  water  was  made  black  by  the 
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cinders  and  ashes,  and  the  hrick  floor  was  hlack  with  the 
cinders  and  ashes  upon  it,  so  that  the  floor  and  the  water 
looked  alike;  that  the  pit  was  in  the  shadow;  and  that  ap- 
pellant had  shown  that  the  pit  was  known  to  it  to  be  danger- 
ous by  causing  it  to  be  guarded  by  a  shield  placed  around 
it;  and  the  evidence  warrants  an  inference  that  the  shield 
was  not  in  place  that  night.  Appellant's  proof  was  to  the 
effect  that  the  room  was  light  and  the  water  in  plain  sight, 
and  that  the  foreman  told  the  interpreter  to  warn  appellee 
to  look  out  for  the  water.  The  interpreter,  a  witness  for 
appellant,  vacillated  in  his  testimony,  and  had  made  state- 
ments off  the  stand  not  in  harmony  with  his  testimony.  He 
testified  that  the  foreman  told  him  to  tell  the  fellows  to 
watch  for  the  water  and  not  slip  in  the  hole,  and  that  he 
told  that  to  them  all  in  appellee's  language,  but  that  he  did 
not  know  whether  they  heard  him ;  and  that  the  foreman  did 
not  tell  him  that  the  water  was  hot  but  only  to  watch  the 
water.  The  proof  showed  that  there  was  much  noise  and 
confusion  in  the  furnace  room. 

The  proof  was  sharply  conflicting.  That  introduced  by 
appellee  supported  the  declaration.  A  verdict  either  way 
upon  the  facts,  approved  by  the  trial  judge,  should  not  be 
disturbed  here.  It  would  have  been  error  to  direct  a  verdict 
for  appellant.  The  damages  awarded  are  moderate  for  the 
injuries  sustained. 

The  judgment  is  therefore  aflSrmed. 

Affirmed. 


Beuben  W.  Coon.  Appellant,  t.  F.  H.  Holtz  et  aL,  Ap- 
pellees* 

GeiL  ]fo.  4,98t 

1.  BQrrrr  pbactice — power  to  require  "bill  of  particulars.  Upon 
reference  of  an  equitable  cause  td  a  master  to  state  an  account  be- 
tween the  parties,  the  court  or  master  may  require  the  parties  to 
file  bills  of  particulars  or  written  classified  statements  of  disputed 
items,  In  order  that  the  issues  upon  the  amount  may  be  narrowed 
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down;  but  until  the  case  has  reached  that  stage,  it  is  not  within 
the  power  of  the  court  to  require  the  filing  of  a  bill  of  particulars. 

2.  Equity  pleading — character  of  allegations  required.  A  de- 
murrer should  be  sustained  to  a  bill  of  complaint,  the  material 
allegations  of  which  are  vague  and  uncertain. 

3.  JuBisDicnoN — when  court  will  not  take.  Courts  of  chancery- 
will  not  take  Jurisdiction  of  a  cause  where  it  appears  from  the  face 
of  the  bill  that  jurisdiction  of  the  subject-matter  thereof  has  al- 
ready been  properly  assumed  by  another  court  of  this  State. 

Bill  of  interpleader.  Appeal  from  the  Circuit  Court  of  Lake 
County;  the  Hon.  R.  W.  Weight,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Reversed  and  remanded.  Opin- 
ion filed  March  11,  1908. 

Laudeb,  King  &  Gage,  for  appellant. 

Obvis  &  Edwards,  for  appellee;  Paul  MacGuffin,  of 
counsel. 

Mb,  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  January  21,  1907,  appellant  filed  in  the  Circuit  Court 
of  Lake  county  a  bill  of  interpleader  against  F.  H.  Holtz, 
Lucius  J.  M.  Malmin,  Frank  C.  Delamater,  The  Security 
Loan  &  Building  Association  of  Chicago  and  the  A.  E.  Beck 
Lumber  Company  of  Chicago.  The  bill  stated  that  on  July 
6,  1903,  appellant  received  from  Hiram  Coombs  a  sum  of 
money  due  on  a  note  signed  by  Coombs  payable  to  S.  Dela- 
mater and  before  then  transferred  to  F.  C.  Delamater ;  that 
there  were  then  pending  certain  garnishment  suits  concern- 
ing said  note  which  were  afterwards  dismissed;  that  ap- 
pellant paid  to  parties  claiming  the  same  and  expended  on 
the  order  and  request  of  said  parties  a  considerable  sum  of 
money,  leaving  in  his  hands  $1,340.12;  that  Holtz  claims 
said  money;  that  in  March,  1905,  a  garnishment  suit  was 
begun  in  the  Superior  Court  of  Cook  county  against  Holtz 
and  appellant  by  H.  Rose  Delamater  and  F.  C.  Delamater 
for  the  use  of  the  A.  R.  Beck  Lumber  Company,  and  another 
like  suit  in  the  Circuit  Court  of  Cook  county  by  F.  C. 
Delamater  for  the  use  of  the  Security  Loan  &  Building 
Association,  charging  that  Holtz  and  appellant  or  one  of 
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them  had  in  their  possession  money  belonging  to  F.  C. 
Delamater;  that  on  March  15,  1905,  the  A.  K.  Beck  Lum- 
ber Company  filed  a  creditor's  bill  in  the  Circuit  Court  of 
Cook  county  against  Iloltz  and  appellant,  also  seeking  to 
recover  money  or  assets  belonging  to  F.  C.  Delamater;  that 
in  each  of  said  cases  Malmin  is  the  solicitor  and  attorney 
for  the  plaintiffs  and  complainant,  and  that  he  claims  to  be 
the  OAvner  of  the  judgments  upon  which  said  garnishment 
suits  are  based  and  the  assignee  thereof,  and  claims  said 
money  as  assets  of  F.  C.  Delamater;  that  appellant  has  re- 
•poatodly  and  vainly  urged  Malmin  to  bring  said  creditor's 
bill  to  a  hearing;  that  Iloltz  and  Malmin  threaten  to  begin 
various  suits  against  appellant  for  the  purpose  of  harassing 
him;  that  he  has  always  been  ready  to  pay  said  $1,340.12 
to  the  person  lawfully  entitled  to  receive  the  same,  and  offers 
to  bring  it  into  court.  Appellant  made  proper  allegations 
of  the  absence  of  collusion  on  his  part.  He  prayed  that  he 
might  pay  said  sum  into  court,  and  that  the  parties  might 
be  required  to  interplead  and  adjust  their  demands  in  refer- 
ence thereto.  Holtz  and  Malmin  demurred  to  the  bill. 
Said  demurrer  was  overruled.  Holtz  and  IMalmin  then  en- 
tered their  motion  for  a  bill  of  particulars,  and  appellant  was 
ruled  to  file  a  bill  of  particulars  by  next  morning  and,  fail- 
ing to  comply  with  that  order,  his  bill  of  complaint  was 
dismissed.  Complainant  appeals  from  that  decree,  and  as- 
signs that  the  court  erred  in  ruling  him  to  file  a  bill  of 
particulars  and  in  dismissing  the  bill.  Holtz  has  assigned 
cross-errors  upon  the  action  of  the  court  in  overruling  the 
demurrer  to  the  bill. 

Upon  a  reference  of  an  equitable  case  to  a  master  to  state 
an  account  between  the  parties,  the  court  or  master  may 
require  the  parties  to  file  bills  of  particulars  or  written 
classified  statements  of  disputed  items,  in  order  that  the 
issues  upon  the  account  may  be  narrowed  do^vn.  Remsen 
V.  Remsen,  2  Johns.  Chy.,  405,  501 ;  Patterson  v.  Johnson, 
113  111.,  559,  580.  Rut  this  case  had  not  r?ached  that 
stage.  Tt  was  held  in  Cornell  v.  Bostwick,  Paige  Chy.,  160, 
that  the  defendant  in  a  suit  in  chancerv  is  not  entitled  to 
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a  bill  of  particulars  before  answering.  The  authorities  re- 
lied upon  by  appellees  are  actions  at  law  and  criminal  causes, 
and  are  not  applicable.  We  are  of  opinion  that  the  court 
should  not  have  dismissed  the  bill  for  failure  to  file  a  bill 
of  particulars  before  answering.  We  also  conclude  that  the 
cross-errors  are  well  assigned. 

First.  The  allegations  of  the  bill  upon  material  matters 
are  exceedingly  vague  and  indefinite,  and  the  reasons  which 
no  doubt  induced  the  court  to  grant  a  bill  of  particulars 
should  have  caused  the  court  to  sustain  the  demurrer.  Ap- 
pellant does  not  state  in  the  bill  how  much  money  he  re- 
ceived, how  much  money  he  paid  out,  to  whom  he  paid  it, 
how  much  money  He  expended  nor  on  whose  order  and  re- 
quest. Apparently  the  purpose  of  the  bill  was  to  preclude 
an  inquiry  into  these  matters,  and  to  permit  the  parties  to 
litigate  only  concerning  the  sum  which  he  admitted  he  still 
had  in  his  hands.  We  are  of  opinion  he  should  have  been 
required  to  state  the  facts. 

Second.  The  bill  showed  that  there  had  been  pending 
against  him  in  the  Circuit  Court  of  Cook  county  for  about 
one  year  and  nine  months  a  creditor's  bill,  wherein  a  decree 
was  sought  against  him  concerning  this  same  money.  Un- 
der the  allegations  of  the  bill  before  us  the  Circuit  Court 
of  Cook  county  has  jurisdiction  of  appellant  and  of  the 
fund  which  he  holds.  His  excuse  that  the  solicitor  in  that 
case  fails  to  bring  it  to  trial  is  invalid.  If  there  is  im- 
proper delay  in  that  respect  he  can  apply  to  that  court  to 
set  the  case  down  for  hearing.  It  may  be  that  for  his 
complete  protection  it  is  essential  that  H.  R.  Delamater,  F. 
C.  Delamater,  the  Security  Loan  and  Building  Association 
and  Malmin  should  also  be  defendants  in  that  suit  in  equity 
in  the  Circuit  Court  of  Cook  county.  If  they  are  not  de- 
fendants there,  appellee  can  take  such  steps  in  that  cause  as 
will  compel  the  complainant  there  to  bring  before  that  court 
all  parties  who  can  have  any  interest  in  the  fund.  This  ap- 
pears to  be  an  attempt  by  appellant  to  escape  the  jurisdic- 
tion of  the  Circuit  Court  of  Cook  county  in  said  creditor's 
bill.     That  court  having  first  acquired  jurisdiction  of  ap- 
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pellant  and  of  the  fund,  it  is  entitled  to  retain  it  till  the 
decree.  The  comity  of  courts  requires  the  Circuit  Court  of 
Lake  county  not  to  take  jurisdiction.  Of  course,  if  appellant 
has  not  been  served  with  summons  in  that  case  and  has  not 
appeared  therein,  and  if  no  jurisdiction  has  been  obtained 
over  him  or  over  the  fund  by  the  Circuit  Court  of  Cook 
county  in  paid  creditor's  suit,  then  a  very  different  question 
arises.  But  as  appellant  avers  that  he  has  repeatedly  urged 
Malmin  to  bring  that  cause  to  trial,  the  just  inference  against 
the  pleader  is  that  he  has  been  subjected  to  the  jurisdiction 
of  that  court. 

The  decree  of  the  court  below  is  therefore  reversed  on 
errors  and  cross-errors.  Each  party  will  pay  the  costs  made 
by  such  party  in  this  court.  The  cause  is  remanded  to  the 
court  below  for  such  further  pA)ceedings  as  to  equity  ap- 
pertain, not  inconsistent  with  the  opinion  of  this  court. 

Beversed  on  errors  and  cross-errors  and  remanded. 


Henry  Springer^  Appellee,  t.  Mary  S.  Baker  et  al.,  Ap- 
pellants. 

Gen.  Ko.  ijHl. 

Instructions — when  not  auhject  to  review.  Rulings  upon  In- 
structions are  not  subject  to  review  where  all  the  instructions 
given  are  not  set  forth  in  full  in  the  abstract. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  La  Salle  County;  the  Hon.  Edgar  KldredgEp  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1907.  Affirmed. 
Opinion  filed  March  11,  1908. 

I.  I.  Hanna,  for  appellant. 

Gi-EiM  &  CoLWELL,  foT  appellee. 

Mr.  Justice  Dibet.t.  delivered  the  opinion  of  the  court. 
Appellee  sued  appellants,  who  are  husband  and  wife,  be- 
fore a  justice  to  recover  wages  claimed  to  be  due  appellee 
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for  services  as  a  farm  hand.  The  case  was  appealed  to  the 
Circuit  Court  and  there  tried  by  a  jury,  and  appellee  had  a 
verdict  and  a  judgment  for  $80,  from  which  defendants  be- 
low appealed. 

Appellee  worked  upon  the  farm  occupied  by  appellants 
under  two  or  three  different  contracts  of  employment,  the 
last  of  which  was  made  a  few  weeks  before  he  quit  work. 
There  were  disputed  questions  of  fact  as  to  the  terms  of  the 
employment  or  employments  prior  to  the  last  one,  and  also 
as  to  various  items  of  credit  claimed  by  the  appellants.  We 
see  no  reason  to  disturb  the  conclusion  of  the  jury  and  the 
trial  judge  upon  these  disputed  questions  of  fact. 

It  is  contended  that  there  is  no  evidence  that  Mrs.  Baker 
was  liable;  that  the  farm  was  worked  by  Mr.  Baker  only; 
that  the  verdict  and  judgment  against  her  are  unsupported 
by  any  evidence;  and  that  in  this  joint  action  against  both 
defendants  in  assumpsit  there  could  be  no  recovery  against 
Mr.  Baker  alone.  An  examination  of  the  evidence  in  the 
record,  not  fully  abstracted,  shows  positive  testimony  that 
the  contract  was  made  by  both  defendants  jointly  and  that 
most  of  the  negotiations  were  conducted  by  Mrs.  Baker. 
Tliere  is  some  evidence  to  corroborate  this.  The  testimony 
(if  appellants  denies  that  Mrs.  Baker  made  the  contract.  We 
would  not  be  authorized  to  disturb  the  conclusion  of  the  jury 
Tijx)!!  this  disputed  question  of  fact. 

By  the  last  contract  of  employment  appellee  agreed  to 
work  for  appellants  for  five  months  at  $25  per  month,  and 
he  quit  the  employment  in  a  few  weeks.  It  is  contended 
that  he  left  without  any  justification,  and  therefore  could 
not  recover  any  wages  earned  under  that  last  employment. 
The  rupture  arose  over  an  attempt  between  the  appellants 
(especially  Mrs.  Baker)  and  appellee  to  settle  upon  the 
amount  due  him  for  all  his  services  to  that  time.  Mrs. 
Baker  figured  the  time  he  had  worked  at  considerably  less 
than  appellee  did,  and  produced  various  charges  against  him 
which  he  was  unwilling  to  allow,  and  reached  a  balance  due 
him  of  about  $50,  which  he  would  not  accept.  That  it  was 
not  the  true  amount  due  him  seems  to  be  settled  by  the  ver- 
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diet  of  the  jury.  Thereupon  he  said  that  if  she  would  not 
pay  him  more  than  that  he  would  quit  He  testified  that 
Mrs.  Eaker  then  told  him  that  if  he  did  not  like  that  he 
could  quit,  and  he  thereupon  did  so.  This  was  not  dis- 
puted, and  it  authorized  the  jury  to  find  that  the  contract 
was  tenninated  with  the  consent  of  appellants,  as  Mrs.  Baker 
was  acting  not  only  for  herself  but  also  for  her  husband. 

It  is  argued  that  the  court  erred  in  rulings  upon  instruc- 
tions. The  abstract  sets  out  in  full  a  part  of  the  given  and 
the  refused  instructions,  but  omits. five  instructions  given 
for  appellee  and  six  instructions  given  for  appellants. 
Where  error  in  giving  or  refusing  instructions  is  alleged  on 
appeal  or  writ  of  error,  such  assignments  of  error  will  only 
be  considered  when  all  the  instnictions  given  are  set  out  in 
full  in  the  abstract.  The  reason  is  that  the  omitted  instruc- 
tions may  supply  that  wherein  the  instructions  set  out  are 
insufficient,  or  it  might  appear  from  all  the  instructions  that 
the  party  complaining  requested  instructions  based  upon  the 
same  principle  or  rule  of  law,  in  which  case  he  could  not 
be  heard  to  complain  of  the  embodiment  of  that  rule  or 
principle  in  the  instructions  requested  by  his  adversary. 
Thompson  v.  People,  192  111.,  79 ;  T.,  M.  &  N.  Ry.  Co.  V. 
Haws,  194  111.,  92;  P.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Smith, 
207  111.,  480.  We  are  not  required  to  search  the  record  to 
ascertain  whether  error  has  been  committed. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Rose  Ellen  Haley,   Appellee/  v.   Supreme   Court  of 
Honor,  Appellant. 

Gen.  No.  4,951. 

1.  Pleading — wlien  duplicity  estahlished.  Held,  that  the  pleas 
Interposed  in  this  cause  to  an  action  upon  a  benefit  certificate  were 
subject  to  the  charge  of  duplicity. 

2.  Pleading — when  inartificial  in  praying  judgment  in  bar  of 
action.    A  plea  which  professes  to  answer  the  whole  declaration  and 
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prays  judgment  in  bar  of  the  action  is  irregular  where  it  contains 
no  answer  to  the  common  counts. 

3.  Fratebxal  benefit  societies — what  does  not  avoid  certificate. 
A  certificate  will  not  be  avoided  by  reason  of  a  statement  made  by  the 
applicant  to  a  general  question  that  he  was  not  a  "plow  polisher/* 
when  in  answer  to  another  question  he  made  the  statement  that  he 
was  a  laborer,  and  the  society  did  not  specifically  seek  to  ascertain 
what  kind  of  labor  he  performed. 

4.  Fraternal  benefit  societies — when  by-laws  not  retroactive. 
Held,  that  the  particular  by-laws  in  question  in  this  case  adopted 
after  the  admission  of  the  member,  were  not  Intended  to  be  retro- 
active in  their  operation. 

5.  Fraternal  BENEFrr  societies — when  hy-laws  not  given  retro- 
active operation.  The  by-laws  of  a  fraternal  benefit  society  are  not 
given  a  retroactive  operation  unless  the  intention  that  they  shall  so 
operate  clearly  appears. 

6.  Interest — when  need  not  he  claimed  in  declaration.  Interest 
need  not  be  made  the  basis  of  a  claim  in  a  declaration  where  the 
allowance  of  such  interest  is  authorized  by  statute. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Rock  Island 
County;  the  Hon.  Wiluam  H.  Qest,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
March  ll,'l908. 

Statement  by  the  Court.  In  this  action  brought  by 
Eose  Ellen  Haley  against  the  Supreme  Court  of  Honor,  the 
declaration  charged  that  the  defendant  was  a  fraternal  bene- 
ficiary society  organized  under  the  laws  of  Illinois  for  the 
purpose  of  furnishing  life  indemnity  for  pecuniary  benefits 
to  the  beneficiaries  of  deceased  members,  and  that  on  De- 
cember 19,  1899,  defendant  issued  to  Joseph  L.  Haley, 
plaintiff's  husband,  a  certificate  of  membership  set  out  in 
said  declaration,  which  provided  among  other  things  that, 
in  case  of  his  death  while  a  member  in  good  standing,  $2,000 
should  be  paid  to  his  wife,  Eose  Ellen  Haley;  that  Joseph 
L.  Haley  died  May  10,  1905,  while  said  certificate  of  mem- 
bership was  in  full  force  and  effect ;  that  from  the  issuance 
of  said  certificate  to  the  date  of  his  death  said  Joseph  L. 
Haley  continued  a  member  of  said  order  in  good  standing 
and  paid  all  fees,  dues  and  assessments  required  by  his  cer- 
tificate and  the  constitution,  rules  and  by-laws  of  the  order, 
and  ko))t  all  legal  conditions  and  requirements  of  the  order; 
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that  after  his  death,  plaintiff  furnished  to  defendant  proofs 
of  death,  as  required  by  the  rules  of  the  order;  that  defend- 
ant, by  the  constitution,  by-laws  and  rules  and  said  cer- 
tificate, undertook  and  agreed  to  pay  plaintiff  as  his  bene- 
ficiary in  said  certificate  the  sum  of  $2,000,  and  promised  so 
to  do,  but,  though  often  requested,  failed  and  refused  to 
make  such  payment.  To  this  declaration  the  common  counts 
were  afterwards  added.  Defendant  filed  seven  pleas,  the 
first  the  general  issue,  and  the  others  special  pleas.  A  gen- 
eral and  special  demurrer  to  the  special  pleas  was  sustained. 
Defendant  withdrew  the  general  issue  and  elected  to  abide  by 
the  special  pleas.  Defendant  was  defaulted  for  want  of  a 
plea.  Thereafter  a  jury  was  waived,  though  this  was  un- 
necessary, and  the  court  heard  the  evidence  and  found  for 
plaintiff  and  assessed  her  damages  at  $2,158.  A  motion  in 
arrest  of  judgment  was  denied,  plaintiff  had  judgment  on  the 
finding  and  defendant  appeals. 

The  second  plea  averred  that  the  benefit  certificate  stated 
that  said  Joseph  L.  Ilaley  (hereinafter  called  the  insured) 
had  been  accepted  as  a  member  of  the  order  on  the  faith 
of  the  warranties,  statements  and  representations  shown  in 
his  application  for  membership  and  that  said  certificate  was 
issued  upon  condition  that  the  insured  shall  comply  with  the 
constitution,  laws,  rules  and  regulations  of  the  order  and 
wuth  the  constitution  and  by-laws  of  the  district  courts  in 
force  or  that  may  be  in  force  hereafter,  and  that  the  state- 
ments made  in  the  application  are  true  and  that,  if  said 
application  shall  be  found  in  any  respect  untrue,  said  cer- 
tificate shall  be  null  and  void  and  of  no  effect  and  all  moneys 
which  have  been  paid  and  all  rights  which  ha,ve  accrued  un- 
der said  contract  shall  be  forfeited.  The  plea  further 
averred  that  the  insured  executed  an  application  for  said 
certificate,  which  contained,  among  other  things,  the  follow- 
ing statements,  provisions  and  agreements,  and  set  out  among 
other  things  that  the  insured  declared,  answered  and  war- 
ranted that  he  was  not  now  engaged  in  any  of  a  large  num- 
ber of  occupations  named,  among  which  was  plow  polisher, 
'^or  other  like  hazardous  occupations,''  and  that  the  insured 
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agreed  that  he  would  not  hereafter,  while  &  member  of  the 
order,  engage  in  any  of  said  occupations,  "except  at  the  same 
time  recognizing  the  full  force  of  the  order's  law  limiting  or 
extinguishing  its  liability  upon  the  certificate  of  any  mem- 
ber engaging  in  such  occupation";  that  the  insured  agreed 
to  conform  in  all  respects  to  the  constitution,  laws  and  usages 
of  the  order,  now  in  force  or  which  may  hereafter  be  adopted 
by  the  Supreme  Court  thereof,  and  that  any  untrue  or  fraud- 
ulent statement  to  the  medical  examiner  or  any  concealment 
of  facts  intentional  or  otherwise  in  such  application,  should 
forfeit  the  rights  of  the  insured  and  his  beneficiaries  to  any 
and  all  benefits  arising  therefrom.  The  plea  averred  that 
the  insured  stated  in  his  application  that  his  occupation  was 
a  laborer ;  and  that  he  fully  understood  the  laws  of  the  order 
and  the  restriction  in  its  membership,  and  that  part  of  the 
laws  defining  the  restrictions  upon  its  membership  and  which 
provided  for  the  forfeiture  of  the  indemnity  for  untrue 
statements,  and  understood  that  the  laws  of  the  order  now 
in  force  or  hereafter  enacted  became  a  part  of  the  contract 
of  indemnity,  and  imderstood  and  agreed  that  the  order 
would  not  indemnify  against  death  resulting  from  occupa- 
tions prohibited  by  its  laws.  The  plea  further  stated  that  at 
the  time  said  application  was  made  and  said  certificate  was 
issued  and  from  thence  to  July  1,  1900,  said  constitution 
and  laws  contained  certain  provisions  set  out  in  the  plea. 
Among  these  were  that  persons  to  become  members  of  the 
order  must  not  be  "engaged  in  any  of  the  prohibited  occupa- 
tions hereinafter  mentioned  or  any  other  hazardous  or  extra 
hazardous  occupations."  Section  two  of  said  laws  was 
beaded  "Occupations  excluded"  and  stated  that  the  persons 
engaged  in  the  following  occupations  would  not  be  admitted 
to  membership,  and  then  named  various  occupations  (not, 
however,  including  "plow  polisher,"  "plow  grinder,"  "brass 
finisher,"  "file  finisher  and  grinder;"  or  "grinder  in  cutlery 
works"),  "or  other  like  hazardous  occupations."  Said  sec- 
tion two  then  provided  that  if,  after  having  become  a  mem- 
ber of  the  order,  he  shall  engage  in  any  of  the  above  named 
or  like  hazardous  occupations,  his  certificate  shall  become  for- 
31 


482  Appellate  Couets  of  Illinois. 

Vol.  139.]  Haley  v.  Supreme  Court  of  Honor. 

feited  and  void,  unless  before  entering  upon  any  of  the  fore- 
going occupations,  he  files  with  the  supreme  recorder  a  writ- 
ten waiver  of  liability  of  this  order  upon  his  benefit  cer- 
tificate founded  upon  his  death  or  permanent  disability, 
either  as  the  result  of  accident  occurring  in,  or  of  disease 
directly  traceable  to,  his  employment  in  such  prohibited  oc- 
cupation, the  acceptance  of  such  waiver  to  be  subject  to  the 
approval  of  the  board  of  directors.  The  plea  averred  that 
said  section  also  provided  that  if  he  entered  upon  a  pro- 
hibited occupation  before  filing  such  waiver,  he  might  file 
such  waiver  at  any  time  during  the  continuance  in  said 
employment,  if  accompanied  by  a  certificate  of  sound  bodily 
health.  The  plea  then  alleged  that  afterwards  a  certain  other 
constitution  and  other  laws  were  adopted  by  the  supreme 
court  of  the  order,  which  went  into  force  July  1,  1900,  and 
continued  in  force  till  July  1,  1903.  They  contained  a 
section  63,  entitled  "Occupations  prohibited,"  which  had 
similar  provisions  to  those  above  described  in  section  2,  ex- 
cept that  it  enlarged  the  list  of  prohibited  occupations.  It 
ended  with  the  words  "or  other  like  hazardous  occupations." 
Said  section,  however,  did  not  include  "plow  polisher," 
"plow  grinder,"  "brass  finisher,"  "file  finisher  and  grinder," 
or  "grinder  in  cutlery  works."  Said  plea  further  averred 
that  afterwards  certain  other  constitution,  laws  and  provi- 
sions were  enacted  by  the  supreme  court  of  the  order,  which 
went  into  effect  December  7,  1904,  and  continued  in  force 
till  the  death  of  the  insured ;  that  in  section  107  of  said  new 
constitution  and  laws,  entitled  "prohibited  occupations,"  were 
a  large  number  of  employments  prohibited,  including  "file 
finishers  and  grinders,"  "grinders  in  cutlery  works,"  and 
"plow  finishers  and  grinders,"  concerning  which  prohibited 
occupations  there  were  similar  provisions  for  waiver.  The 
plea  then  averred  that  when  said  application  and  said 
certificate  was  issued  the  insured  was  not  a  laborer  as  stated 
and  warranted  by  him,  but  was  a  plow  polisher,  which  it 
was  averred  the  insured  knew  was  a  different  occupation 
from  that  of  laborer;   that  insured  thereafter  during  sub- 
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stantially  the  entire  time  between  the  date  of  said  certificate 
and  his  death,  and  for  four  years  just  prior  to  his  death,  was 
engaged  in  the  business  of  plow  polisher,  in  violation  of  said 
policy  and  the  statements,  warranties  and  agreements  of  his 
application  and  the  constitution,  laws,  by-laws  and  regula- 
tions of  the  order,  and  that  he  did  not  at  any  time  file  with 
the  supreme  recorder  a  written  waiver  of  the  liability  of  the 
order  upon  his  certificate,  and  that  by  reason  thereof  this 
certificate  was  null  and  void,  and  the  supposed  rights  of  the 
plaintiff  did  not  accrue  to  plaintiff,  but  were  forfeited,  and 
that  plaintiff  has  no  right  of  action. 

The  abstract  does  not  set  out  the  remaining  special  pleas, 
except  to  say  that  in  the  third  plea  there  was  an  averment 
that  the  insured  was  a  "plow  grinder"  instead  of  a  "plow 
polisher" ;  in  the  fourth  plea  that  he  was  a  "plow  grinder," 
and  that  that  was  an  occupation  of  great  hazard  and  of 
much  greater  hazard  to  health  and  life  than  that  of  laborer, 
and  similar  in  hazard  and  danger  to  that  of  "plow 
polisher,"  "brass  finisher,"  "file  finisher  and  grinder," 
"grinders  in  cutlery  works,"  and  other  occupations  pro- 
hibited by  the  certificate,  application  and  laws  of  the 
order;  in  the  fifth  plea  that  the  insured  was  a  "plow 
grinder,"  an  occupation  different  from  that  of  laborer  within 
the  meaning  of  the  constitution  and  laws  of  the  order;  in 
the  sixth  plea  that  these  terms  are  within  the  meaning  of  the 
policy  and  application,  and  that  the  insured  contracted  di- 
sease and  died  from  the  effects  of  such  prohibited  employ- 
ment ;  and  that  in  the  seventh  plea  the  same  averments  are 
contained  as  in  the  sixth,  except  that  the  occupation  of  the 
insured  is  stated  to  be  that  of  "plow  polisher," 

The  demurrer  was  general  and  special.  Among  the  special 
causes  of  demurrer  assigned  were  that  these  pleas  are  dou- 
ble, setting  out  the  supposed  duplicity ;  that  they  are  repug- 
nant to  each  other,  setting  out  the  supposed  repugnancy; 
that  they  do  not  allege  that  the  statement  of  insured  in  his  ap- 
plication that  he  was  a  laborer  was  fraudulently  or  falsely 
made ;  that  they  do  not  aver  that  the  insured  had  any  notice 
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of  any  change  in  the  constitution  and  laws  of  the  order ;  that 
the  statement  in  the  application  that  the  insured  was  not  en- 
gaged in  the  occupation  of  "plow  polisher"  was  mere  surplus- 
age of  representation,  as  that  occupation  was  not  then  prohib- 
ited by  the  constitution  or  laws  of  the  order,  and  that  said  ap- 
plication further  contained  the  words  in  the  same  paragraph 
wherein  it  was  stated  that  the  applicant  was  not  engaged 
in  any  of  certain  occupations,  including  plow  polisher,  as 
follows :  ''I  will  not  hereafter  while  a  member  of  this  order 
engage  in  any  of  these  occupations  except  at  the  same  time 
recognizing  the  full  force  of  the  order's  law  limiting  or 
extinguishing  its  liability  upon  the  certificate  of  any  mem- 
ber engaging  in  such  occupation" ;  that  there  was  no  allega- 
tion that  the  constitution  and  laws  of  July  1,  1900,  or  of 
December  7,  1904,  were  legally  adopted  by  the  order  or  by 
its  supreme  court  in  conformity  with  the  laws  of  the  order ; 
that  the  certificate  does  not  allege  that  the  insured  agreed 
to  be  bound  by  any  change  in  the  constitution  and  laws 
enacted  after  the  date  of  his  application ;  and  that  said  pleas 
are  otherwise  informal  and  insufficient. 

It  is  argued  that  the  court  erred  in  sustaining  the  demurrer 
to  these  pleas,  and  also  in  awarding  interest  on  the  face  of 
the  policy. 

William  B.  Eisse  and  Seable  &  Marshall,  for  appel- 
lant. 

LuDOLPH  &  Reynolds  and  S.  E.  Kenworthy,  for  ap- 
pellee. 

Mr.  Justice  Dibell   delivered  the  opinion  of  the  court. 

We  are  disposed  to  hold  these  pleas  bad  for  duplicity. 
Each  special  plea  seems  to  set  up  the  following  defenses: 
First,  that  the  statement  in  the  application  that  the  insured 
was  a  laborer,  when  in  fact  he  was  a  plow  polisher,  was  a 
warranty  and  was  a  falsehood,  and  that  because  thereof  the 
certificate  never  was  valid ;  second,  that  the  continuation  of 
the  insured  in  the  employment  of  plow  polisher  after  the 
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issue  of  the  certificate  was  a  breach  of  the  contract  and  in- 
validated the  policy ;  and  third,  that  the  constitution  and  laws 
which  went  into  force  December  7,  1904,  forbid  plow  polish- 
ers to  be  members  and  that  as  the  insured  had  agreed  to  be 
bound  by  the  laws  subsequently  enacted,  he  was  bound  by 
said  enactment  of  December  7,  1904,  and  that,  by  con- 
tinuing in  the  occupation  of  plow  polisher  after  that  date 
without  filing  a  waiver  as  said  new  laws  required,  he 
broke  his  contract  and  the  certificate  then  became  void. 

But  we  prefer  to  place  our  decision  chiefly  on  other 
grounds.  The  statement  by  the  insured  that  he  was  a  laborer 
was  true,  for  a  plow  polisher  is  also  a  laborer.  The  laws  of 
the  order  in  force  when  this  certificate  was  issued,  did  not 
prohibit  plow  polishers  from  being  members.  This  was  not 
then  a  prohibited  occupation.  The  occupations  then  pro- 
hibited by  the  laws  of  the  order  did  not  include  any  employ- 
ment resembling  that  of  plow  polisher.  The  statement  in 
the  application  that  the  applicant  was  not  a  plow  polisher 
was  not  in  the  form  of  a  question  calling  for  a  categorical 
answer  or  for  any  an3wer.  The  term  "plow  polisher"  was 
included  among  a  large  number  of  other  specified  occupa- 
tions, and  the  applicant's  only  assent  to  the  statement  that 
he  was  not  engaged  in  said  occupations  was  by  his  signa- 
ture at  the  end  of  the  application.  There  is  no  averment  that 
he  wrote  the  words  "plow  polisher"  or  that  his  attention 
was  called  to  these  words  further  than  is  evidenced  by  the 
fact  that  he  signed  the  application  wherein  that  statement 
is  contained.  If  the  order  desired  to  know  more  fully  what 
kind  of  labor  he  did,  it  could  have  asked  him  to  specify  more 
fully  at  what  kind  of  labor  he  was  employed.  This  it  did 
not  do.  It  is  not  reasonable  to  suppose  that  the  insured, 
while  engaged  in  the  occupation  of  plow  polisher,  took  this 
certificate  and  thereafter  paid  dues  and  assessments  there- 
imder  for  the  rest  of  his  life,  with  a  knowledge  that  he  had 
stated  in  his  application  that  he  was  not  a  plow  polisher,  and 
that  by  reason  of  the  contents  of  the  application  he  had 
signed,  the  certificate  was  void  from  its  issue,  and  that  ho 
forfeited  to  the  order  all  dues  and  assessmonts  paid  thereon. 
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and  that  said  certificate  and  such  payments  would  not  in 
any  way  benefit  either  himself  or  his  wife.  We  think  this 
case  is  within  the  reasoning  of  Minnesota  Mutual  Life  Ins. 
Co.  V.  Link,  230  111.,  273,  and  that  the  statement  in  question 
was  a  mere  representation. 

This  certificate  was  issued  December  19,  1899.  As  al- 
ready stated  the  laws  of  the  order  did  not  then  prohibit  plow 
polishers  from  becoming  members.  The  averments  of  the 
declaration  that  the  insured  paid  all  dues  and  assessments 
from  the  issuing  of  the  certificate  to  the  date  of  his  death 
are  not  controverted,  and  indeed  the  proofs  at  the  hearing, 
not  abstracted,  show  that  the  supreme  recorder  of  the  order 
stated  to  appellee's  attorney  that  the  proofs  of  death  were 
in  proper  form  and  properly  filed,  and  that  the  insured  was 
in  good  standing  at  the  time  of  his  death,  and  that  the 
only  ground  for  refusing  payment  of  the  certificate  was 
that  the  insured  had  been  in  a  prohibited  occupation.  Plow 
polishers  were  first  placed  in  the  prohibited  list  on  Decem- 
ber 7,  1904.  The  insured  agreed  to  be  bound  by  the  laws 
of  the  order  enacted  after  the  issue  of  his  certificate.  If 
therefore  it  had  afterwards  passed  a  law  providing  that 
persons  already  members  who  should  thereafter  be  engaged 
in  certain  occupations  should  forfeit  their  certificates,  that 
would  have  bound  the  insured,  if  it  was  a  valid  law,  of  which 
we  have  grave  doubts.  But  the  new  laws  of  this  order,  which 
went  into  force  on  December  7,  1904,  so  far  as  they  are  set 
up  in  the  second  plea,  are  not  retroactive  in  their  language. 
Section  106,  entitled  "Who  may  be  admitted,"  reads  "Per- 
sons to  become  benefit  members  of  this  society  must  be 
*  *  *  not  engaged  in  any  of  the  prohibited  occupations 
hereinafter  mentioned,  or  in  any  other  hazardous  occupa- 
tion.'' Section  107  of  said  new  laws,  entitled  "Prohibited 
occupations,"  reads,  "Persons  engaged  in  the  following  occcu- 
pations,  or  who  shall  engage  therein  occasionally  for  hire 
or  otherwise,  shall  not  be  admitted  to  benefit  membership 
in  this  society,"  and  this  is  followed  bv  an  enumeration  of 
occ^ipations  which  includes  many  not  tlierotofore  prohibited, 
and  among  them  "plow  polishers."     The  words  "shall  not 
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be  admitted"  are  wholly  prospective.  Tlieir  natural  mean- 
ing applies  to  the  future  only.  There  is  no  language  in  the 
new  laws  set  out  in  the  plea  which  would  naturally  apply 
to  those  who  were  already  members  of  the  order  and  who 
were  engaged  in  occupations  then  for  the  first  time  prohibited. 
It  is  reasonable  to  suppose  that  if  the  order  had  intended 
that  the  prohibition  of  certain  additional  occupations  should 
apply  to  those  already  members  of  the  order,  some  words 
would  have  been  used  which  w'ould  plainly  give  it  a  retro- 
spective operation,  and  that  some  reasonable  time  would  have 
been  given  old  members  engaged  in  occupations  then  newly 
prohibited  in  which  tp  change  their  employments.  Ko  lan- 
guage of  that  kind  is  found  in  the  new  laws  as  pleaded. 
The  general  principle  governing  the  construction  of  such 
laws  of  a  beneficiary  society  is  that  they  are  prospective  only 
in  their  operation,  and  relate  only  to  contracts  thereafter 
made,  unless  the  intention  to  give  the  law  retrospective 
operation  and  to  apply  it  to  existing  certificates  and  contracts 
clearly  appears,  and  that  intention  we  assume  must  clearly 
appear  from  the  new  laws  themselves.  This  rule  of  construc- 
tion is  laid  down  in  Kaemmerer  v.  Kaemmerer,  231-  111., 
154;  Moore  v.  Guaranty  Fund  Life  Society,  178  111.,  202; 
Voigt  V.  Kersten,  164  111.,  314;  and  Benton  v.  Brotherhood 
of  Railroad  Brakemen,  146  111.,  570.  Under  this  rule  of 
construction,  the  new  law  prohibiting  the  occupation  of 
"plow  polisher"  was  not  intended  to  and  did  not  apply  to  this 
prior  beneficiary  certificate  and  did  not  invalidate  it.  The 
plea  therefore  does  not  state  a  defense  to  the  action. 

The  second  plea  is  bad  for  another  reason.  It  professes 
to  answer  the  whole  declaration  and  prays  judgment  in  bar 
of  the  action,  yet  it  contains  no  answer  to  the  common  counts, 
which  were  filed  long  before  the  pleas  were  filed,  nor  does  it 
allege  that  plaintiff's  sole  and  only  cause  of  action  is  upon 
the  beneficiary  certificate  set  foi-th  in  the  first  count  of  the 
declaration. 

The  other  special  pleas  were  equally  defective.  The  de- 
murrer was  properly  sustained. 

It  is  urged  that  interest  could  not  be  recovered  because 
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the  special  count  of  the  declaration  did  not  declare  for  inter- 
est. Where  interest  is  claimed  by  virtue  of  an  express  con- 
tract to  pay  for  interest,  no  doubt  the  declaration  should 
count  upon  the  agreement  to  pay  interest,  but  where  interest 
is  payable  by  virtue  of  the  statute,  and  not  by  virtue  of  the 
contract  we  think  it  is  not  necessary  to  specify  the  interest 
in  the  declaration.  Grand  Lodge  A.  O.  U.  W.  v.  Bagley, 
164  111.,  340.  Section  2  of  the  statute  relating  to  interest 
allows  interest  at  5  per  cent  per  annum  for  all  moneys  after 
they  become  due  on  any  instrument  in  writing.  This  cer- 
tificate was  an  instrument  in  writing,  and  the  money  was 
due  before  this  suit  was  begun.  The  suit  was  started  on 
September  5,  1905.  Through  an  excess  of  caution,  appellee 
only  asked  for  and  computed  interest  on  the  principal  at 
5  per  cent  per  annum  from  October  1,  1905;  a  date  later 
than  the  date  of  the  commencement  of  this  suit  Appellant's 
brief  states  that  the  ad  damnum  in  the  declaration  was 
$2,000,  and  its  abstract  of  the  declaration  makes  it  so  appear, 
but  an  inspection  of  the  record  shows  that  both  the  prcecipe 
for  summons,  and  the  ad  damnum  in  the  declaration,  laid 
the  damages  at  $4,000. 
The  judgment  is  affirmed. 

Affirmed. 


The  People^  ex  rel.  Board  of  Sehool  Inspeetors  of 

City  of  Peoria,  Appellant,  v.  City  Council 

of  Peoria,  Appellee, 

Gen.  No.  4,95& 

Taxation — power  of  city  council  of  Peoria  with  respect  to,  for 
educational  purposes.  The  city  council  of  the  city  of  Peoria  is 
bound  to  levy  such  sum  for  taxes  for  educational  purposes  as  the 
hoard  of  school  inspectors  of  that  city  fixes,  not  exceeding  the 
statutory  limit  of  such  taxation.  The  power  to  fix  the  rate  levied 
also  rests  in  such  school  inspectors. 

Mandamus.  Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Nicholas  E.  Worthinoton,  Judge,  presiding.  Hsard  in  this 
court  at  the  December  term,  1906.  Reversed  and  remanded.  Opin- 
ion filed  March  11,  1908. 
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WiNSLow  Evans  and  H.  C.  Fitller,  for  appellant. 
Henry  Mansfield  and  W.  H.  Moore,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  special  charter  of  the  city  of  Peoria,  in  force  Feb- 
ruary 20,  1869,  is  still  in  force  so  far  as  relates  to  the  sub- 
ject of  public  schools,  notwithstanding  the  subsequent  adop- 
tion by  the  city  of  Peoria  of  the  general  act  for  the  incorpo- 
ration of  cities.  Chapter  13  of  said  special  charter  relates  to 
the  subjects  of  public  schools  and  the  board  of  school  in- 
spectors, a  body  corporate  thereby  created.  The  fourth  power 
conferred  upon  said  board  of  school  inspectors  by  section  8 
of  said  chapter  13  is  "To  establish,  support  and  maintain 
public  schools  for  all  children  of  the  city,  and  determine  the 
rate  of  taxation  for  school  purposes  in  the  manner  hereinafter 
provided."  Section  12  of  said  chapter  is  as  follows:  "On 
or  before  the  first  Tuesday  in  August  of  each  year  the  board 
of  inspectors  shall  determine  the  amount  of  money  which, 
in  their  opinion,  will  be  required  to  be  raised  by  taxation 
for  the  support  of  the  public  schools  of  the  city  the  ensuing 
year,  and  notify  the  city  council  of  the  rate  of  tax  to  be  levied 
and  collected  for  that  purpose,  as  provided  by  the  second 
clause  of  chapter  7  of  this  act,  not  exceeding  the  per- 
centage authorized  by  said  clause;  and  the  amount  so  re- 
ported to  the  city  council  shall  be  levied  and  collected  in 
the  same  manner  and  at  the  same  time  as  other  city  taxes, 
and  when  collected  shall  be  paid  over  to  the  treasurer  of  the 
board."  On  July  2,  1906,  the  board  of  school  inspectors 
passed  a  resolution  reciting  that  in  its  opinion  in  order  to 
maintain  the  schools  of  said  city  for  the  ensuing  year  1906- 
1907  a  tax  of  2*14  per  cent  for  educational  purposes  was 
necessary  to  be  levied  upon  all  the  real  and  personal  property 
subject  to  taxation  for  such  purposes;  and  another  resolu- 
tion directing  the  city  council  of  the  city  of  Peoria  to  have 
levied  and  extended  on  all  the  real  and  personal  property 
subject  to  taxation  by  said  city  of  Peoria  for  school  pur- 
poses a  tax  of  21/4  per  cent  for  educational  purposes;  and 
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!»;.  *ai'i  f  re-i  i^i:'  an*!  ^tcretaiy  «i:-i  certify  soch  action  to 
u.^  r:'rT  c<"L':i'.  and  rr.e  ^an^e  was  recrive^l  bv  said  body  and 
r*'f'=-TT'Ki  ••.  i:*  dnance  omrr^irree.  SukEeqnentlv  the  citv 
r-trmf'il  jia--^i  a  tax  l^vy  or*iinance  therein  it  levied  for 
f^i'jcariinal  p':rf->Te*  a  tax  of  cne  cent,  two  mills  and  77-100 
of  a  miiL  TLere'ip-on  the  b»ar»J  of  school  inspectors,  in 
the  name  of  the  Pe^.jlf .  died  a  peri'i'»n  in  the  Circuit  Court 
praying  for  a  mnnl'innbs  to  be  dipected  to  the  city  council 
of  the  city  of  Peoria,  commanding  it  to  levy  an  additi<  nal 
tax  of  073-1<>j0  of  1  pf-r  cent  for  educational  purposes,  being 
the  difference  between  tlie  amount  fixed  by  the  board  of 
y^t\iff^fl  inspectors  and  the  amount  levied  by  said  tax  levy 
ordinance.  The  original  petition  for  mandamus  also  in- 
v^>lved  the  amount  required  by  the  board  of  school  inspectors 
for  building  purpo^<^5.  but  by  an  amended  petition  the  prayer 
on  that  subject  was  eliminated,  and  the  amended  petition 
only  sought  relief  as  to  the  tax  for  educational  purposes. 
Tlie  city  council  demurred  to  said  amended  petition,  the 
demurrer  was  sustained,  and  there  was  a  judgment  for  costs 
against  the  board  of  school  inspectors.  The  petitioner  ap- 
pealed to  the  Supreme  Court.  The  appeal  was  held  improp- 
erly taken  to  the  Supreme  Court,  and  the  cause  was  trans- 
ferred to  this  court.  People  ex  rel.  v.  City  Council  of 
Peoria,  229  111.,  225. 

We  understand  that  it  is  here  admitted  that  under  the  pro- 
visions of  the  present  school  law  made  applicable  to  schools 
under  special  charters,  the  amount  and  rate  requested  by  the 
})oard  of  school  inspectors  to  be  levied  for  educational  pur- 
poses did  not  exceed  the  limit  of  such  taxation  established 
l)y  law.  We  understand  the  sole  question  to  be  whether  the 
city  council  of  the  city  of  Peoria  is  bound  to  levy  such  sum 
for  taxes  for  educational  purposes  as  the  board  of  school 
inspectors  fixes,  not  exceeding  the  statutory  limit  of  such 
taxation.  That  question  has  been  passed  upon  several  times 
by  the  courts  of  review  in  this  State.  In  Trustees  of  Schools 
v.  Roard  of  School  Inspectors  of  the  City  of  Peoria,  115 
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111.  App.,  479,  speaking  of  that  portion  of  said  special 
charter  relating  to  schools,  we  said,  on  page  489:  "Section 
12  of  chapter  13  provides  that  tlie  board  of  school  inspectors 
shall  annually  determine  the  amount  of  money  that  will  be 
required  to  meet  the  expenses  of  the  public  schools  and  cer- 
tify the  same  to  the  city  council^  whose  duty  it  is  to  see  that 
the  same  is  levied,  collected  and  paid  over  to  the  treasurer  of 
the  board."  That  case  went  by  appeal  to  the  Supreme 
Court,  and  is  reported  as  Trustees  of  Schools  v.  Board  of 
School  Inspectors,  214  111.,  30. 

Speaking  of  said  charter  provisions,  the  Supreme  Court 
there  said:  *The  board  is  given  full  power  to  establish 
and  maintain  a  system  of  free  schools,  and  the  office  of  town- 
ship trustee  of  schools  is  abolished,  and  the  duties  devolve 
upon  the  board  of  school  inspectors.  It  is  made  the  duty  of 
the  board  of  school  inspectors  to  certify  to  the  city  council 
the  amount  of  money  necessary  each  year  for  school  pur- 
poses, and  the  city  council  by  proper  ordinances  is  required 
to  levy  the  taxes  thus  required,"  These  charter  provisions 
were  again  taken  before  this  court  in  Gray  v.  Board  of 
School  Inspectors  of  the  City  of  Peoria,  135  111.  App.,  494, 
where,  in  discussing  this  subject,  w^hich  was  there  involved 
in  a  controversy  between  a  taxpayer  and  said  board  of  school 
inspectors,  we  said :  "It  is  insisted  that,  imder  the  provisions 
of  the  charter  of  the  city  of  Peoria  above  set  out,  it  is  the  city 
council  and  not  the  school  board  which  levies  the  taxes. 
It  is  the  school  board  which  determines  the  amount  of  money 
required  to  be  raised  by  taxation  for  the  support  of  the 
schools  for  the  ensuing  year.  It  notifies  the  city  council 
of  such  amount  and  of  the  rate  to  be  levied,  and  the  city 
council  is  then  required  to  levy  and  collect  such  amount  with 
said  city  taxes.  No  discretion  seems  to  be  given  the  city  coun- 
cil as  to  the  amoimt  to  be  levied.  The  school  board  fixes 
the  amount,  and  can  no  doubt  compel  the  council  to  levy  that 
sum.  In  this  respect  it  differs  from  the  provisions  of  the 
special  charter  of  the  city  of  Joliet  (Private  Laws  of  1857, 
188,  219),  which  were  under  discussion  in  The  People  ex  rel. 
V.   Mottinger,   215   111.,   256,  for  by  that  charter  the  city 
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council  possessed  practically  all  powers  which  by  the  Peoria 
charter  are  conferred  upon  its  board  of  school  inspectors." 
That  case  went  by  appeal  to  the  Supreme  Court,  and  is  re- 
ported in  Gray  v.  Board  of  School  Inspectors,  231  111.,  63. 
The  court  there  said,  on  page  70 :  "By  the  special  charter  of 
the  city  of  Peoria  the  board  of  school  inspectors  appoints  a 
treasurer  who  is  to  receive  all  moneys  under  the  control  of 
said  board,  and  keep  a  true  and  accurate  account  of  the  same, 
paying  out  such  money  only  upon  the  order  of  said  board. 
(Private  Laws  of  1869,  pp.  169,  170.)  The  said  board  de- 
termines the  amount  of  money  required  to  be  raised  by  taxa- 
tion for  the  support  of  the  schools,  notifies  the  city  council 
of  such  amount  and  the  rate  to  be  levied,  and  the  city  coun- 
cil is  then  required  to  levy  and  collect  such  amount  with 
the  other  city  taxes.  No  discretion  is  given  to  the  city  coun- 
cil as  to  the  amount  to  be  levied, — ^when  it  is  fixed  by  the 
school  board  the  council  must  levy  that  sum.  ♦  *  * 
Under  the  city  charter  this  board  possesses  practically  all 
the  powers  that  any  school  board  of  a  city  or  country  district 
possesses.  True,  it  certifies  the  rate  to  the  city  council,  and 
the  charter  says  that  body  must  levy;  but  the  ordinary 
school  district  returns  its  levy  to  the  township  treasurer, 
and  he  gives  it  to  the  county  clerk." 

When  it  is  seen  that  by  the  charter  provisions  above  stated 
the  board  of  school  inspectors  is  not  only  to  determine  the 
amount  of  money  which  will  be  required  to  be  raised  by  taxes 
for  the  support  of  the  public  schools  for  the  ensuing  year, 
but  also  that  said  board  of  school  inspectors  is  to  determine 
the  rate  of  taxation  for  school  purposes,  and  that  it  is  to  cer- 
tify the  city  council  of  the  rate  to  be  levied  and  collected, 
it  is  manifest  that  by  the  language  used  the  city  council 
is  deprived  of  all  power  to  reduce  either  the  amount  to  be 
levied  or  the  rate  of  taxation.  The  words  used  do  not  im- 
port any  discretion  in  the  city  council,  but  it  is  made  its 
duty  to  levy  and  collect  the  amount  fixed  by  the  board  of 
school  inspectors.  Counsel  for  appellee  have  cited  us  to 
various  other  provisions  of  the  said  school  charter,  and  there- 
from argue  that  it  cannot  be  that  the  legislature  intended,  in 
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enacting  this  charter,  to  confer  absolute  power  upon  the  board 
of  school  inspectors  to  fix  the  rate  of  taxation  and  the  amount 
of  taxes  to  be  levied  for  school  purposes,  but  must  have  in- 
tended that  the  city  council  should  exercise  a  discretion  as 
to  whether  or  not  it  would  levy  the  amount  named  by  the 
board  of  school  inspectors.  They  also  rely  upon  the  lan- 
guage used  in  People  v.  City  of  Bloomington,  130  111., 
406,  which,  however,  relates  to  an  entirely  different  statute, 
and  is  not  in  point  here.  The  language  of  the  foregoing 
decisions,  construing  the  charter  of  the  city  of  Peoria  in 
relation  to  the  subject  of  schools,  is  so  specific  and  so  de- 
cisive of  the  point  here  raised,  that  it  seems  unnecessary  for 
us  to  undertake  to  discuss  the  other  provisions  of  the  char- 
ter from  w^hich  the  argument  has  been  built  up  that  the 
legislature  must  have  intended  to  give  the  city  council  a 
discretion. 

For  the  reasons  stated,  the  demurrer  to  the  amended  peti- 
tion should  have  been  overruled.  The  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed  and  remanded. 


Jacob  Binder,  Appellant,  y.  Frederick  Langhorst  et 
al.,  Appellees. 

Gen.  No.  4^42. 

Appeals  and  errors — when  affirmance  is  by  operation  of  law. 
Where  one  of  the  Judges  of  the  Appellate  Court  Is  disqualified  from 
the  bonsideration  of  a  cause  and  the  remaining  two  judges  disagree 
as  to  whether  a  cause  should  be  affirmed  or  reversed,  an  affirmance 
results  by  operation  of  law. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Kane 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
March  11,  1908. 

A.  H.  SwiTZEB  and  Mubphy  &  Alschuler,  for  appellant. 
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Raymokd  &  Nkwhall  and  Lbb  Mighell,  for  appellees. 

Per  Curiam.  Mr.  Presiding  Justice  Willis  tried  this 
case  in  the  court  below,  and  has  therefore  taken  no  part  in  its 
consideration  here,  Tlie  other  members  of  the  court  have 
given  the  case  a  careful  examination,  and  are  divided  in 
opinion  as  to*  whether  the  judgment  should  be  affirmed  or 
reversed.  It  is  customary  to  say  that  such  cases  are  affirmed 
by  operation  of  law.  The  practice  seems  to  have  been 
founded  upon  an  early  statute  which  enacted  that  if  the 
Supreme  Court  was  equally  divided  in  opinion  the  judgment 
of  the  court  below  should  stand  affirmed.  R.  S.  1827,  p.  319, 
section  36  of  Practice  Act;  R.  S.  1845,  p.  421,  section  55  of 
Practice  Act;  Kerr  v.  Whiteside,  Breese,  390.  Since  the 
Appellate  Courts  were  established  several  cases  so  affirmed 
have  goue  to  the  Supreme  Court,  and  have  been  there  treated 
as  properly  so  decided.  Among  these  are  Claflin  v.  Dunne,  30 
111.  App.,  84,  reviewed  in  129  111.,  241;  Springer  v.  City  of 
Chicago,  37  111.  App.,  206,  reviewed  in  135  111.,  552 ;  McDon- 
ald V.  I.  C.  R.  R.  Co.,  83  111.  App.,  463,  reviewed  in  187 
111.,  529;  and  Channon  Co.  v.  Hahn,  90  111.  App.,  256,  re- 
viewed in  189  111.,  28.  In  none  of  these  did  the  Supreme 
Court  notice  the  manner  of  the  affirmance  in  the  Appellate 
Court.  But  in  Cross  v.  Will  County  National  Bank,  71  111. 
App.,  404,  reviewed  in  177  111.,  33,  and  in  Offut  v.  World's 
Columbian  Exposition,  73  111.  App.,  231,  reviewed  in  175 
111.,  472,  the  Supreme  Court  mentioned  the  fact  that  the 
affirmance  in  the  Appellate  Court  was  by  a  divided  court, 
and  gave  the  course  pursued  an  implied  approval.  What- 
ever the  original  source  of  the  power  of  one  member  of^  the 
Appellate  Court  to  effect  an  affirmance  of  a  judgment,  under 
such  circumstances,  that  authority  is  fully  recognized  in  this 
State.  A  like  course  has  been  pursued  in  other  jurisdic- 
tions. The  authorities  upon  the  subject  are  found  in  3  Am. 
Digest,  Century  Edition,  2416  to  2421.  A  judgment  was  so 
affinned  in  an  opinion  by  Chief  Justice  Marshall  in  Etting 
V.  Bank  of  TJ.  S.,  24  U.  S.,  59,  with  the  statement  that  such 
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a  judgment  did  not  settle  the  principles  of  law  involved,  and 
such  seems  to  be  the  general  view  taken  by  other  courts. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


3,  6.  Lyons,  Plaint iflf  in  Error,  y.  Hammond  EleTator 
Company,  Defendant  in  Error. 

Gen.  Xo.  4,778. 

1.  Principal  a'nd  agent — lohen  relation  of  established.  Held, 
that  the  evidence  in  this  case  tended  strongly  to  establish  the  ex- 
istence of  the  relation  of  principal  and  agent. 

2.  Res  judicata — when  question  of  agency  is.  The  question  of 
agency  is  one  of  fact,  to  be  determined  upon  the  hearing  of  the 
merits  of  a  cause,  and  does  not  become  res  judicata  by  virtue  of  the 
determination  of  that  issue  upon  a  plea  in  abatement  interposed 
in  the  same  cause. 

3.  Appeals  and  errobs — when  constitutional  question  not  in- 
volved. A  constitutional  question  is  not  involved  upon  an  appeal 
by  virtue  of  a  witness's  refusal  to  answer  questions,  etc.,  upon  the 
ground  that  his  answer  would  tend  to  incriminate  him. 

4.  Appeals  and  errors — when  additional  abstract  should  be  filed. 
If  the  original  abstract  is  not  sufficient  to  present  the  question  of 
Jurisdiction  raised  by  the  appeal,  the  appellee  should  file  an  addi- 
tional abstract. 

5.  Assumpsit — when  judgment  in,  irregular.  A  Judgment 
against  one  of  several  defendants  in  assumpsit  is  irregular;  the 
declaration  charging  Joint  liability,  the  Judgment  must  be  against 
both  defendants  (unless  infancy,  bankruptcy,  or  some  like  defense 
has  been  pleaded). 

Assumpsit.  Error  to  the  Circuit  Court  of  Livingston  County; 
the  Hon.  Thomas  M.  Harris,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.  Reversed  and  remanded.  Opinion  filed 
March  11,  1908. 

A.  C.  NoBTON  and  R.  B.  Campbell,  for  plaintiff  in  error. 

White  &  Tuesburg  and  Keen  &  Bkown,  for  defendant 
in  error. 
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Me.  Justice  Thompsoi^  delivered  the  opinion  of  the 
court. 

J.  G.  Lyons,  plaintiff  in  error,  brought  €uit  against  the 
llauiiiiond  Elevator  Company  and  W.  B.  Lundy,  defendants 
in  error,  to  recover  money  lost  in  speculating  in  grain  and 
stocks.  The  suit  is  brought  under  section  132  of  the  Crim- 
inal Code.  The  declaration  consists  of  the  common  counts. 
Service  of  summons  was  had  upon  defendant  Lundy  by 
reading  and  upon  the  company  by  leaving  a  copy  with  Lundy 
as  its  agent.  The  company  filed  a  plea  in  abatement  setting 
up  that  it  is  a  Delaware  corporation,  with  its  principal  office 
in  the  city  of  Wilmington,  Delaware,  and  that  it  was  not 
found  or  served  with  process  either  upon  any  officer  of  said 
coi-poration  on  upon  any  agent  thereof.  Issue  was  joined  on 
this  plea  and  it  was  agreed  that  "that  issue  alone  on  the 
plea  to  the  jurisdiction  be  submitted  to  the  jury,  without 
prejudice  to  either  party  hereafter  submitting  to  another  jury 
an  issue  as  to  the  merits."  At  the  conclusion  of  the  opening 
statement  to  the  jury  of  counsel  for  the  company,  it  was 
agreed  that  the  jury  might  consider  and  render  their  verdict 
on  the  statement  as  the  evidence.  The  jury  found  against 
the  company,  finding  that  Lundy  was  its  agent.  A  trial  on 
the  merits  was  then  had  and  a  verdict  found  against  both 
defendants.     On  motion  a  new  trial  was  granted. 

The  second  trial  on  the  merits  was  had  before  another 
judge.  The  pleas  being  mislaid,  it  w^as  agreed  that  pleas  of 
the  general  issue,  the  Statute  of  Limitations  and  a  plea 
denying  joint  liability  on  behalf  of  each  defendant,  and 
proper  replications  thereto  w^ere  considered  filed.  At  the 
close  of  plaintiff's  evidence,  on  motion  of  counsel  for  the 
Hammond  Elevator  Company,  the  court  instructed  the  jury 
to  find  it  not  guilty,  on  the  ground  that  there  was  no  evidence 
tending  to  show  that  Lundy  w^as  its  agent.  The  court  sus- 
tained the  motion  and  instructed  the  jury  accordingly.  The 
case  then  proceeded  against  Lundy,  and  a  verdict  was  ren- 
dered against  him  for  $1,580.  Defendant  Lundy  made  a 
motion  for  a  new  trial,  and  the  plaintiff  made  a  motion 
for  a  new  trial  against  the  Hammond  Elevator  Company. 
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The  court  overruled  both  motions  and  rendered  judg- 
ment against  the  plaintiff  in  favor  of  defendant  elevator 
company,  and  in  favor  of  the  plaintiff  against  Lundy.  Lyons 
prosecutes  this  writ  of  error  to  reverse  the  judgment  in  favor 
of  the  elevator  company,  and  Lundy  has  entered  his  appear- 
ance but  filed  no  briefs. 

The  evidence  shows  that  a  private  wire  ran  from  the  Ham- 
mond Elevator  Company's  oflBce  in  Indiana  to  Lundy's  oflSce 
in  Pontiac;  that  Lyons  is  a  telegraph  operator  and  had 
worked  for  Lundy  and  knew  the  code  used  between  the 
company  and  Lundy.  Lyons  testified  to  orders  he  heard 
sent  over  the  wire  and  answers  returned.  There  was  ad- 
mitted in  evidence  without  objection  a  part  of  the  opening 
statement  made  by  the  company's  attorney  on  the  trial  of 
the  issue  in  abatement  in  which  is  the  statement  that  "the 
Hammond  Elevator  Company  pays  Lundy  for  his  services 
in  receiving  and  communicating  bids,  arranging  sales,  the 
Hammond  Elevator  Company  pays  Lundy  a  dollar  a  car, 
or  whatever  if^isr"  An  officer  of  the  Livingston  County 
National  Bank  at  Pontiac  showed  that  Lundy  deposited  large 
sums  in  the  bank  to  the  credit  of  the  company  for  which 
he  carried  a  pass  book;  that  no  one  in  Pontiac  drew  checks 
on  this  account,  but  checks  signed  by  the  Hammond  Elevator 
Company  were  usually  presented  by  Lundy.  The  testimony 
tended  strongly  to  show  that  Lundy  was  the  agent  of  the 
company.  We  conclude  that  the  giving  of  the  peremptory 
instruction  in  favor  of  the  elevator  company  was  error. 

The  plaintiff  offered  in  evidence  the  plea  in  abatement, 
the  verdict,  and  the  judgment  respondeat  ouster,  and  the 
court  refused  to  admit  them.  The  ruling  was  correct  because 
it  was  not  a  final  judgment. 

The  refusal  of  the  court  to  compel  Lundy  to  answer  cer- 
tain questions  and  to  produce  statements  and  books  is  also 
assigned  for  error.  It  is  insisted  by  the  company  that  a 
constitutional  question  is  involved  because  Lundy  was  under 
indictment  for  violating  the  Criminal  Code  by  the  trans- 
actions in  controversy,  and  that  such  answers  or  statements 

might   tend   to   incriminate   him.     That   was   an   objection 
32 
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personal  to  Lundy  and  could  not  be  made  by  any  other 
person  for  him.  The  abstract  does  not  show  that  any  such 
objection  was  made  by  Lundy.  If  anything  has  been  omitted 
from  the  abstract  which  would  deprive  this  court  of  juris- 
diction the  defendant  in  error,  Hammond  Elevator  Company, 
should  have  filed  an  additional  abstract.  Godwin  v. 
Springer,  231  111.,  40.  There  is  nothing  before  us  showing 
that  any  such  question  was  raised  in  the  trial  court,  and  it 
cannot  be  raised  here  for  the  first  time. 

The  defendant  company  seeks  to  take  advantage  of  various 
irregularities  in  the  trial  to  defeat  this  writ  of  error,  but 
has  not  indicated  in  what  way  it  is  entitled  to  take  advantage 
of  such  irregularities.  This  suit  is  assumpsit  and  is  in  form 
ex  contractu.  The  statute  (Criminal  Code,  section  132) 
under  which  this  suit  is  brought  permits  suit  to  be  brought 
either  in  an  action  ex  contractu  or  ex  delicto.  Lyons,  having 
chosen  to  bring  his  action  ex  contractu,  is  bound  by  the  estab- 
lislied  rules  of  practice  applicable  to  that  character  of  cases. 
If  plaintiff  failed  to  make  out  a  case  against  the  company, 
the  proof  did  not  correspond  with  the  pleadings  and  the 
court  should  have  directed  a  verdict  in  favor  of  both  defend- 
ants unless  the  plaintiff  should  dismiss  as  to  one  defendant 
and  amend  his  pleadings  so  as  not  to  charge  joint  liability. 
In  assumpsit  the  verdict  and  judgment  must  be  against  all 
defendants  in  court  or  none,  unless  some  defense  personal 
to  some  defendant,  such  as  infancy,  bankruptcy,  etc.,  is 
pleaded  or  the  case  is  governed  by  some  statute,  as  in  the 
case  of  negotiable  instruments.  Black  on  Judgments,  sec- 
tion 206;  Claflin  v.  Dunne,  129  111.,  241;  Gould  v.  Stern- 
burg,  69  111.,  531. 

Plaintiff  having  failed  to  dismiss  as  to  the  Hammond 
Elevator  Company  and  amend  his  declaration,  the  subsequent 
verdict  and  judgment  against  Lundy  is  irre^lar  and  erro- 
neous. The  entire  judgment,  both  that  against  plaintiff  in 
favor  of  the  company  for  costs,  and  that  in  favor  of  plaintiff 
against  Lundy,  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Altje  Wiltz^  Appellee,  y.  Lewis  Classen,  Appellant. 

Gen.  No.  4^7. 

Appeals  and  erbors — when  assignment  of  error  toaived.  An 
assignment  of  error  not  argued  in  the  original  brief  Is  waived. 

Judgment  by  confession.  Appeal  from  the  Circuit  Court  of  Wood- 
ford County;  the  Hon.  George  W.  Patton,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1907.  Affirmed.  Opinion  filed 
March  11,  1908. 

J.  A.  EiELY  and  Thomas  Kennedy,  for  appellant. 

W.  A.  KtVNE  and  Barnes  &  Magoon,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

At  the  April  term,  1906,  of  the  Circuit  Court  of  Woodford 
county,  a  judgment  by  confession  on  a  note  and  warrant  of 
attorney  was  entered  against  Lewis  Classen,  appellant,  and 
K.  L.  Classen  for  $1,640  and  costs  in  favor  of  Altje  Wiltz, 
appellee.  The  defendants  at  the  same  term  entered  a  motion 
to  set  aside  the  judgment  and  for  leave  to  plead.  At  the 
September  term  the  motion  was  allowed.  Defendants  filed 
pleas  of  set-off,  want  of  consideration,  failure  of  consideration 
and  that  the  consideration  for  the  note  was  an  illegal  contract 
for  services  to  be  rendered  by  Lewis  Classen  in  assisting  the 
appellee  in  wrongfully  obtaining  from  the  National  Govern- 
ment the  repayment  of  duty  paid  upon  imported  stallions. 
With  the  plea  of  set-off,  a  bill  of  particulars  was  filed  con- 
taining an  item  of  $150  due  for  services,  etc.,  from  January 
1  to  March  25,  1904,  and  an  item  of  $1.75  for  a  shovel, 
fork  and  electric  light  globe  furnished  during  the  same 
period.  The  remaining  items  of  the  set-off  are  dated  sub- 
sequent to  March  25.  Issue  was  joined  on  the  pleas.  The 
note  upon  which  the  judgment  was  entered  was  executed  in 
July,  1904,  but  was  dated  back  to  March  25,  1904.  The 
case  was  heard  before  a  lurv  which  returned  a  verdict  in 
favor  of  plaintiff  for  $1,120.51.     A  motion  for  a  new  trial 
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was  overruled,  judgment  entered  on  the  verdict  and  Lewis 
Classen  appeals. 

The  only  error  assigned  and  argued  by  counsel  in  the 
original  brief  is,  that  the  court  improperly  refused  to  per- 
mit appellant  to  offer  any  evidence  concerning  the  two  items 
of  sot-off  claimed  by  appellant  prior  to  March  25,  1904,  the 
date  of  the  note.  Counsel  for  appellee  confess  the  error 
and  enter  in  this  court  a  remittitur  of  $151.75,  the  total 
of  the  two  items. 

In  their  reply  brief  counsel  for  appellant  argue  that  the 
note  was  given  for  the  purchase  of  some  horses,  upon  which 
appellee  had  paid  $1,285  duty  when  they  were  imported,  and 
that  appellant  entered  into  a  conspiracy  to  defraud  the  gov- 
ernment by  assisting  appellee  to  procure  its  return.  Appel- 
lant not  having  argued  this  assignment  of  error  in  his  original 
brief  has  waived  the  same.  West  Chicago  Park  Com- 
missioners V.  City  of  Chicago,  170  111.,  618;  Keys  v.  Kim- 
mel,  186  111.,  109;  Conkey  v.  Eex,  111  111.  App.,  121; 
Trimble  v.  Terril,  99  111.  App.,  349.  We  have,  however, 
examined  the  abstract  and  find  there  was  no  evidence  that  the 
matter  arc^ued  in  the  reply  had  anything  to  do  with  the 
(•(msidcration  for  the  note  and  no  error  was  made  by  the 
court  in  excluding  the  evidence  offered  on  the  third,  fourth 
and  sixth  pleas.  The  entry  of  a  remittitur  in  this  court 
of  $151.75  cures  the  only  error  assigned  and  argued.  The 
judgment  will  be  affirmed  for  the  balance,  the  costs  in  this 
court  to  be  taxed  against  appellee. 

Affirmed  for  $968.76. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, v.  Ola  Nylin,  Plaintiff  in  Error. 

Gen.  Ko.  4,874. 

1.  Amendments  and  jeofah^s — power  of  court  to  permit  amend- 
ment of  information.  It  is  within  the  discretion  of  the  trial  Judge 
to  permit  the  amendment  of  an  information.  An  information  does 
not  rest  upon  the  same  basis  as  an  indictment 
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2. .  Pbacticb— «?7ten  motion  for  continuance  properly  denied.  A 
motion  for  a  continuance  Is  properly  denied  where  a  stipulation  Is 
made  by  opposing  counsel  conceding  all  that  could  have  been  ob- 
tained by  the  granting  of  the  motion. 

3.  Practice — when  defendant  must  first  examine  talesmen.  Hav- 
ing broken  a  panel  by  a  challenge,  It  Is  the  duty  of  the  defendant  to 
tender  back  a  full  panel,  and,  therefore,  he  must  first  examine  the 
talesmen  called  to  supply  the  place  of  the  one  challenged. 

4.  Dbam-shop  Act — when  intent  and  good  faith  not  material  in 
prosecution  under.  The  Intent  or  good  faith  of  the  accused  is  not 
material  in  a  prosecution  for  selling  Intoxicating  liquors  outside 
of  the  limits  of  an  Incorporated  city  in  quantities  of  less  than  five 
gallons. 

5.  Dram-shop  Act — instruction  in  prosecution  under,  approved. 
An  instruction  as  follows,  approved. 

"The  court  instructs  the  jury  that  it  is  the  law  in  this  case 
that  any  shift  or  device  to  evade  the  provisions  of  the  statute  to 
not  sell  less  than  five  gallons  of  intoxicating  liquors  is  an  unlaw- 
ful selling,  and  if  you  find  from  the  evidence  in  this  case,  beyond 
a  reasonable  doubt,  that  the  defendant  by  himself  or  another,  either 
as  principal,  clerk,  or  servant,  in  any  manner  disposed  of  for  money 
or  other  things  of  value  any  intoxicating  liquors  in  less  quantities 
than  five  gallons,  as  charged  in  the  information,  by  any  shift  or  de- 
vice, then  you  should  find  the  defendant  guilty." 

Criminal  prosecution  under  section  16  of  Dram-shop  Act.  Error 
to  the  County  Court  of  Mercer  County;  the  Hon.  R.  C.  Rice, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1907. 
Affirmed.    Opinion  filed  March  11,  1908. 

Cooke  &  Wilson,  for  plaintiff  in  error;  Alex  McAb- 
THUR,  of  counsel. 

William  J.  Graham,  State's  Attorney,  for  defendant  in 
error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

An  information  containing  thirty-six  counts  was  filed  in 
the  County  Court  of  Mercer  county,  charging  Ola  Xylin, 
plaintiff  in  error,  not  having  a  license  to  keep  a  dram-shop, 
with  having  unlawfully  sold  intoxicating  liquor  in  less  quan- 
tities than  five  gallons  outside  of  any  incorporated  city, 
town  or  village,  in  violation  of  section   10  of  the  Dram- 
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shop  Act.  The  plaintiff  in  error  was  found  guilty  on  counts 
27  to  33,  inclusive,  and  a  fine  of  $75  on  each  count  assessed 
against  him. 

The  information  was  indorsed  "filed  July  17th"  wlien 
it  was  in  fact  filed  "August  17th"  and  the  jurat  to  the  affi- 
davit on  the  back  of  the  information  was  dated  "Dec.  17th, 
1006,"  instead  of  August  17th.  A  motion  was  made  by  the 
State's  attorney  to  amend  the  date  of  filing  and  the  jurat  to 
the  affidavit  to  make  them  correspond  with  the  true  date  at 
which  the  affidavit  was  sworn  to  and  the  information  filed. 
This  motion  was  allowed  and  the  dates  were  amended,  show- 
ing that  the  affidavit  was  sworn  to  August  17th  and  the  date 
of  filing  was  changed  to  August  l7th,  the  time  it  was  in  fact 
filed..  No  verification  being  necessary,  there  was  no  error  in 
permitting  the  amendment.  Long  v.  The  People,  135  111., 
435;  Samuel  v.  The  People,  164  111.,  379. 

It  is  assigned  for  error  that  the  court  erred  in  overruling 
a  motion  made  by  plaintiff  in  error  for  a  continuance. 
Counts  34,  35  and  36  charged  violations  of  law  on  dates 
subsequent  to  July  l7th.  The  plaintiff  in  error's  ground  for 
a  continuance  was  that  he  was  not  prepared  to  meet  the  case 
presented  by  these  three  counts.  Thereupon  these  three 
counts  were  nolle  pressed  by  the  State's  attorney,  and  it 
was  stipulated  on  behalf  of  the  people  that  no  proof  should 
be  introduced  of  any  violation  subsequent  to  July  17,  1906, 
and  the  court  thereupon  overruled  the  motion  for  a  contin- 
uance. The  stipulation  by  the  people  conceding  to  the 
plaintiff  in  error  all  that  he  desired  to  obtain  by  a  contin- 
uance, the  court  properly  denied  the  motion  for  a  continuance. 

It  is  insisted  on  behalf  of  plaintiff  in  error  that  the  court 
erred  in  causing  plaintiff  in  error  to  pass  upon  a  juror  before 
the  people  passed  on  him.  Two  panels  of  four  jurors  had 
been  accepted  by  both  parties.  The  people  examined  the 
third  panel  of  four  and  tendered  that  panel  to  the  plaintiff 
in  error.  The  plaintiff  in  error  having  exhausted  all  his 
peremptory  challenges,  challenged  for  cause  a  juror  of  the 
last  panel  tendered  without  any  further  examination,  on  the 
ground  that  the  juror  had  stated  he  had  an  opinion  based 
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upon  rumor  although  the  juror  had  stated  he  could  try  the 
ease  fairly  and  impartially.  The  court  asked  the  juror  if 
he  had  expressed  his  opinion,  and  the  juror  answered  he 
had ;  the  challenge  of  plaintiff  in  error  for  cause  was  allowed. 
Another  juror,  a  talesman,  was  called  into  the  box.  The 
plaintiff  in  error  insisted  that  the  people  must  first  examine 
and  accept  the  juror  called  in  place  of  the  juror  excused 
on  the  challenge  of  plaintiff  in  error,  but  the  court  com- 
pelled plaintiff  in  error  to  first  pass  upon  him.  The  statute 
provides  that  the  jury  shall  be  passed  upon  and  accepted 
in  panels  of  four  by  the  parties,  commencing  with  the  plain- 
tiff. This  act  is  applicable  to  both  civil  and  criminal  causes. 
Statute,  chapter  78,  sections  21  and  23.  The  people  having 
accepted  the  panel,  it  was  the  right  of  plaintiff  in  error  to 
accept  the  jury  or  to  challenge  any  juror  that  had  shown 
cause.  Having  challenged  a  juror  and  the  challenge  having 
been  allowed,  the  practice  in  this  State  is  for  the  party  who 
breaks  the  panel  by  challenging  jurors  to  fill  the  places  of 
those  excused  by  him,  and  tender  a  full  panel  back  to  the 
opposite  party.  Each  party  when  a  full  panel  has  been 
tendered  him  must  tender  the  other  party  a  full  panel  of 
four,  and  there  was  no  error  in  the  ruling  of  the  court. 

The  principal  question  argued  is  whether  or  not  the 
plaintiff  in  error  is  entitled  to  any  consideration  whatever 
on  account  of  the  claim  made  by  him  that  in  each  of  the 
sales  made  by  him  he  intended  in  good  faith  to  sell  not  less 
than  five  gallons,  and  that  he  did  not  knowingly  or  wilfully 
violate  the  statute.  This  question  was  raised  both  by  offers 
of  evidence,  in  instructions  asked,  and  in  the  examination  of 
the  jurors.  The  court  uniformly  held  that  the  intention  or 
good  faith  of  plaintiff  in  error  was  immaterial,  and  there 
is  an  absence  of  proof  on  the  part  of  the  people  that  the 
violation  of  the  provisions  of  the  statute  was  intentional, 
unless  such  proof  of  criminal  intent  was  made  by  the  evidence 
offered  which  it  is  claimed  showed  a  device  to  avoid  the 
statute.  The  proof  offered  by  plaintiff  in  error  to  which 
objection  was  sustained,  would  have  shown  that  plaintiff 
in  error  added  to  what  the  wholesaler  sold  and  billed  to  him 
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as  five  gallon  packages,  additional  bottles  in  his  endeavor 
to  comply  with  the  law. 

The  statute  of  Illinois  concerning  dram-shops  makes  no 
allowance  for  the  good  faith  of  the  seller  of  intoxicating 
liquors.  It  provides,  "that  whoever  shall  outside  of  the 
incorporated  limits  of  any  city  *  *  *  directly  or  in- 
directly sell,  barter  or  exchange  or  in  any  manner  dispose  of, 
for  money  or  anything  of  value,  any  intoxicating  liquor  of 
any  kind,  in  less  quantities  than  five  gallons  *  *  *  shall 
for  each  offense  be  fined,"  etc.  There  is  no  qualification  in 
this  statute ;  it  is  mandatory  on  the  person  who  sells,  barters, 
exchanges  or  disposes  of  any  intoxicating  liquor  outside  of 
any  incorporated  city  to  see  that  the  quantity  he  sells  shall 
not  be  less  than  five  gallons.  The  question  of  the  intent  or 
good  faith  of  the  seller  of  intoxicating  liquor  has  been  fre- 
quently before  the  courts  of  this  State  and  it  has  been  held 
repeatedly  that  the  question  of  intent  is  not  involved,  neither 
is  the  good  faith  of  the  seller  any  defense  to  a  sale  that  is  in 
violation  of  the  statute.  McCutcheon  v.  People,  69  111.,  601 ; 
Farmer  v.  People,  77  111.,  322 ;  Noecker  v.  People,  91  111., 
494 ;  Tipton  v.  People,  156  111.,  241 ;  same  case,  52  111.  App., 
512;  Jackson  v.  People,  36  111.  App.,  88;  Flynn  v.  City  of 
Galesburg,  12  111.  App.,  200;  Backhaus  v.  People,  87  111. 
App.,  173;  17  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  335. 
There  was  no  error  in  the  rulings  of  the  court  either  upon 
questions  asked  jurors,  upon  the  admissibility  of  evidence  or 
in  the  refusal  of  instructions,  where  the  question  of  intent 
and  good  faith  of  the  defendant  was  attempted  to  be  urged 
as  a  defense  against  the  information. 

Cases  of  liquor  which  were  purchased  from  plaintiff  in 
error  were  measured,  and  complaint  is  made  that  the  measures 
used  were  not  properly  sealed  and  verified,  and  that  the  gas 
that  escaped  when  the  beer  was  poured  out  of  the  bottles 
should  have  been  measured  or  some  allowance  made  therefor. 
The  purpose  of  all  the  legislation  in  this  State  upon  the 
liquor  question  is  to  provide  as  far  as  possible  against  the 
evils  arising  from  the  sale  of  intoxicating  liquors  and  to 
prevent   intemperance   and   the   multitude   of  evils   iarising 
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therefrom.  Kestrictions  on  the  liquor  traflBc  are  in  the  in- 
terest of  good  government  and  should  not  be  relaxed  or  frit- 
tered away.  Gas  is  an  aeriform  fluid,  but  it  is  not  a  liquor 
-within  the  meaning  of  that  term  as  used  in  the  statute  con- 
cerning intoxicating  liquors.  It  would  be  nullifying  the 
restriction,  which  provides  liquor  shall  not  be  sold  in  less 
quantities  than  five  gallons  without  a  license,  to  hold  that 
the  gas,  froth  or  foam,  must  be  measured  that  may  arise 
when  the  liquor  is  released  from  the  pressure  caused  by  gas 
in  the  vessel  in  which  it  is  contained,  whether  that  pressure 
be  from  fermentation  or  the  method  of  bottling.  We  hold 
the  measurement  intended  by  the  statute  to  be  a  measurement 
of  the  quiet  liquor  after  it  has  been  released  from  confine- 
ment and  reached  a  quiet  condition  in  the  open  air. 

It  was  shown  that  the  measures  used  were  sent  by  the 
county  clerk  of  Mercer  county  by  a  special  messenger  to  the 
oflSce  of  the  secretary  of  state  at  Springfield  and  the  measures 
were  there  tested  and  stamped  in  the  office  of  the  secretary 
of  state.  The  statute,  chapter  147,  section  9,  provides  that 
the  secretary  of  state  shall  try  and  prove  by  standards  kept  in 
his  office  all  weights  and  measures  brought  to  him  for  that 
purpose  by  the  county  sealer  and  shall  seal  such  when  found 
to  be  accurate.  The  measures  used  were  tested  and  stamped 
as  required  by  the  statute,  and  there  was  no  error  either 
in  admitting  the  measures  in  evidence  or  the  testimony  con- 
cerning the  measurements. 

Plaintiff  in  error  desired  in  the  presence  of  the  jury  that 
the  empty  bottles  should  be  filled  with  water  up  to  the  corks, 
and  then  measured  in  the  presence  of  the  jury  to  show  that 
the  bottles  in  a  case  held  five  gallons.  It  was  not  claimed  that 
the  beer  filled  the  bottles  to  the  cork.  The  utmost  that 
could  be  asked  was  that  the  bottles  should  be  filled  to  the 
same  height  as  they  had  been  with  the  liquor  they  contained. 
For  this  the  plaintiff  in  error  did  not  ask. 

There  was  proof  offered  on  the  part  of  the  people  that 
the  plaintiff  in  error  made  a  practice  of  selling  a  case  of 
beer  containing  a  given  number  of  bottles,  and  then  issuing 
to  the  customer  a  ticket  with  numbers  on  the  margin  cor- 
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responding  with  the  number  of  bottles  in  the  package.  The 
])laintiff  in  error  would  retain  the  package  as  custodian  of 
his  customer,  and  serve  his  customer  therefrom  from  time 
to  time,  punching  a  number  out  of  the  ticket  with  the  deliv- 
ery of  each  bottle.  It  was  shown  by  five  witnesses  that  beer 
was  sold  in  this  manner.  The  contention  on  the  part  of 
the  people  is  that  this  was  a  mere  shift  or  device  to  evade 
the  statute.  This  was  a  question  of  fact  to  be  submitted  to 
the  jury.  It  is  insisted  on  the  part  of  the  plaintiflF  in  error 
that  the  court  in  three  instructions  branded  such  act  of  selling 
a  case  of  beer  and  keeping  a  part  of  it  for  his  customer  as  a 
shift  or  device,  instead  of  leaving  the  question  to  the  jury 
to  decide  whether  it  was  a  shift  or  device.  The  eleventh 
instruction  is: 

"The  court  instructs  the  jury  that  it  is  the  law  in  this  case 
that  any  shift  or  device  to  evade  the  provisions  of  the  statute 
to  not  sell  less  than  five  gallons  of  intoxicating  liquors  is 
an  unlawful  selling,  and  if  you  find  from  the  evidence  in 
this  case,  beyond  a  reasonable  doubt,  that  the  defendant  by 
himself  or  another,  either  as  principal,  clerk,  or  servant,  in 
any  manner  disposed  of  for  money  or  other  things  of  value 
any  intoxicating  liquors  in  less  quantities  than  five  gallons, 
as  charged  in  the  information,  by  any  shift  or  device,  then 
you  should  find  the  defendant  guilty." 

The  other  two  are  very  similar  and  clearly  leave  the  ques- 
tion for  the  jury  to  find  whether  plaintiff  in  error  used  any 
shift  or  device  to  evade  the  provisions  of  the  statute.  Upon 
an  examination  of  all  the  instructions  either  given  or  refused 
to  which  our  attention  has  been  called  we  find  no  error. 

It  is  assigned  for  error  that  after  the  jury  retired  to  con- 
sider their  verdict  the  courthouse  was  locked  up  and  that 
the  plaintiff  in  error  with  the  general  public  were  excluded 
from  the  court  room  where  the  verdict  was  received.  This 
contention  is  based  upon  the  affidavits  of  plaintiff  in  error 
and  IT.  P.  Burkland  who  state  that  at  eight  o'clock  the 
janitor  refused  to  let  them  into  tlie  courthouse.  Counter 
affidavits  were  made  by  M.   L.   Gregory,   the  janitor,  the 
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State's  attorney  and  others  that  the  courthouse  was  not 
locked.  The  janitor's  affidavit  states  that  at  a  quarter  past 
seven  the  defendant  came  to  the  courthouse,  that  the  door 
was  open,  hut  he  said  that  he  did  not  want  to  come  in,  and 
that  he,  Gregory,  did  not  prevent  the  defendant  from  enter- 
ing, and  that  the  door  was  open  and  all  comers  admitted  until 
the  jury  had  agreed  and  wore  discharged.  The  plaintiff  in 
error  had  his  constitutional  right  of  a  public  trial.  We 
have  reviewed  all  the  important  points  raised  and  have  ex- 
amined all  the  other  numerous  alleged  errors  assigned  and 
argued,  hut  we  find  no  merit  in  them,  and  no  useful  purpose 
would  be  served  by  discussing  them.  Finding  no  error  the 
judgment  is  affirmed. 

A-fJirmed. 


Robert  M.  Adam  et  al.,  Defendants  in  Error,  t.  Hester 
L.  Rockey  et  al.,  Plaintiffs  in  Error. 

Oen.  No.  4,S79. 

1.  DEriciENCT  DECBEE — What  fiot.  Held,  that  a  deficiency  decree 
must  be  for  a  specific  sum  and  could  only  be  entered  after  the 
sale  in  foreclosure,  and  that  the  decree  in  question  in  this  case  was 
not  a  deficiency  decree. 

2.  Equity  pleading — when  question  of  multifariousness  cannot 
he  raised.  A  charge  of  multifariousness  cannot  be  urged  against 
a  bill  of  complaint  for  the  first  time  on  appeal  or  against  a  decree 
pro  confesso. 

3.  Husband  and  wife — when  latter  not  liable  upon  covenants  of 
deed.  A  wife  who  joins  in  a  deed  merely  for  the  purpose  of  re- 
leasing her  dower,  is  not  liable  upon  the  covenants  contained  in  the 
deed. 

Foreclosure.  Error  to  the  Circuit  Court  of  Will  County;  the 
Hon.  DORBAI7CE  DiBBELL,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.  Affirmed  in  part  and  reversed  in  part. 
Opinion  filed  March  11,  1908. 

Statement  by  the  Conrt.     On  March  3,  1894,  Franklin 
L.  Rockey  was  the  owner  of  lot  five  in  block  ten  of  the  origi- 
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nal  town  of  Joliet.  On  that  day  he  executed  a  note  for  $700 
due  in  three  years  with  interest  at  the  rate  of  7  per  cent  per 
annum  payable  to  himself,  and  to  secure  the  payniout  of 
the  note  executed  a  trust  deed  on  said  real  estate  to  Ambrose 
F.  O'Connor  as  trustee.  The  trust  deed  was  duly  recorded 
and  the  note  transferred  by  indorsement  and  became  the 
property  of  Annie  J.  Prior,  On  June  1,  1895,  Rockey  sold 
the  real  estate  described  in  the  trust  deed  to  John  Harting 
for  $5,500.  The  conveyance  from  Rockey  to  Harting  is  a 
warranty  deed  in  the  ordinary  form,  but  contains  the  follow- 
ing clause,  "subject  to  an  encumbrance  by  way  of  trust  deed 
or  mortgage  on  which  there  now  remains  unpaid  the  sum 
of  $700  and  accrued  interest  and  which  as  a  part  of  the  con- 
sideration above  named  the  said  grantors  covenant  and  agree 
to  pay  when  due  and  cause  the  same  to  be  cancelled  and 
discharged."  No  money  passed  in  this  transaction,  but  to 
secure  the  payment  of  said  $5,500  Harting  and  wife  executed 
twelve  promissory  notes  payable  to  their  own  order  and  in- 
dorsed them  to  Rockey.  One  of  the  notes  is  for  $250  due  in 
four  months  and  one  for  $250  due  in  one  year,  both  bearing 
interest  at  7  per  cent.  The  other  ten  notes  are  each  for  $500 
with  interest  at  41/2  per  cent,  and  become  due,  the  first  in 
two  years  and  one  each  year  thereafter,  until  the  last  which 
became  due  in  eleven  years.  To  secure  these  twelve  notes 
Harting  and  his  wife  executed  a  trust  deed  on  the  said  real 
estate  to  James  L.  O'Donnell  as  trustee.  Robert  M.  Adam 
became  the  owner  of  the  nine  notes  last  maturing. 

Default  having  been  made  in  tlie  payment  of  some  of  these 
notes  at  their  maturity,  Robert  M.  Adam,  in  February,  1901, 
filed  a  bill  in  the  usual  form  to  foreclose  the  trust  deed  against 
the  Hartings,  and  alleged  that  the  trust  deed  contained  a 
provision  that  in  the  event  of  default  being  made  in  the 
payment  of  any  of  the  notes  at  maturity  the  legal  holder 
thereof  might  at  his  option  declare  all  said  notes  due,  and 
that  Adam  had  declared  all  said  notes  due.  The  Hartings 
answered  the  bill,  setting  up  the  foregoing  facts,  and  that  the 
Rockeys  had  failed  to  pay  the  $700  note  now  held  by  Annie 
J.  Prior,  and  that  they  had  been  compelled  to  pay  interest 
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on  said  $700  note,  and  that  the  $700  note  and  interest  was  a 
prior  lien  on  the  real  estate  described,  and  that  they  were 
equitably  entitled  to  a  set-off  of  the  amount  paid  by  them  on 
account  of  interest  and  also  the  amount  now  due  on  the  $700 
note  against  the  notes  held  by  Adam.  Thereupon  the  bill  was 
amended  setting  up  the  same  facts  that  were  set  up  in  the 
answer  of  the  Ilartings,  and  praying  that  in  the  event  that 
the  court  should  determine  that  the  Ilartings  are  entitled 
to  any  set-oflf  on  account  of  the  trust  deed  to  O'Connor  or 
on  account  of  any  payment  of  interest  made  by  the  Hartings, 
then  the  court  should  direct  that  Franklin  L.  and  Hester  L. 
Eockey  pay  Adam  the  amount  which  the  court  might  find 
should  be  allowed  as  a  set-oflf  against  the  notes  held  by  him. 
Annie  J.  Prior  answered  the  bill,  setting  up  her  ownership 
of  the  $700  note  secured  by  the  O'Connor  trust  deed  and  that 
the  same  is  due  and  unpaid.  The  Rockeys  were  duly  served 
with  summons  but  failed  to  answer,  and  a  default  was  taken 
against  them.  A  replication  was  filed  to  the  answers.  After 
various  other  amendments  to  the  bill  and  answers,  by  agree- 
ment of  the  parties  the  proof  w^as  heard  in  open  court.  A 
decree  was  entered  finding  the  allegations  of  the  bill  as 
amended  to  be  true,  and  finding,  amongst  other  things,  that 
there  was  due  Annie  J.  Prior  $786.98,  and  that  under  the 
trust  deed  to  O'Connor  the  said  amount  is  a  first  lien  on  said 
premises;  that  by  reason  of  the  warranty  deed  executed  by 
the  Rockeys  to  Ilarting  the  said  Franklin  L.  Rockey  and 
Hester  L.  Rockey  jointly  and  severally  agreed  to  pay  and 
discharge  said  encumbrance  of  $700  and  interest  and  that 
they  should  be  required  to  perform  their  covenant  and  agree- 
ment ;  that  there  is  due  Adam  on  the  notes  assigned  to  him 
$5,541.95  and  that  by  reason  of  the  trust  deed  to  O'Donnell 
the  same  is  a  lien  on  said  real  estate ;  that  Harting  has  paid 
$182  on  account  of  interest  and  other  items  on  the  $700 
note  because  of  the  failure  of  the  Rockeys  to  pay  the  same; 
that  the  Rockeys  obligated  themselves  to  pay  said  $700  note 
and  interest  owned  by  Annie  J.  Prior,  and  that  in  proceed- 
ings to  foreclose  the  tnist  deed  executed  by  the  Hartings  to 
O'Donnell,  said  Hartings,  as  against  Franklin  L.  and  Hester 
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L.  Kockev,  would  be  entitled  to  set  off  against  said  notes  given 
by  them  to  said  Franklin  L.  Eockey  the  sura  of  $968.98,  be- 
ing the  total  of  the  amount  paid  by  the  Hartings  and  the 
amount  now  due  on  said  note  held  by  Annie  J.  Prior,  and  that 
said  Adam,  as  assignee  of  said  notes  executed  by  Ilarting, 
holds  the  same  subject  to  said  set-off,  and  that  the  same  should 
be  deducted  from  the  sum  due  from  the  Hartings  upon  the 
notes  held  by  Adam,  and  that  Adam  should  recover  of  said 
Franklin  L.  and  Hester  L.  Kockey  said  sum  of  $968.98  and 
awarding  execution  therefor.  A  sale  was  decreed  in  accord- 
ance with  the  findings.  At  a  subsequent  term  further  evi- 
dence was  heard,  and  a  finding  and  final  decree  entered  that 
Charles  A.  Barrett,  as  grantee  of  the  Hartings,  had  paid 
Annie  J.  Prior  the  said  sum  of  $786.98  and  that  he  had  paid 
Robert  M.  Adam  $4,654,  the  amount  found  due  him  less  the 
set-off  the  Hartings  were  entitled  to  against  the  Kockeys,  and 
that  the  title  to  said  real  estate  is  vested  in  said  Barrett  free 
from  all  said  liens,  and  that  nothing  in  this  decree  shall  mod- 
ify the  decree  of  the  former  term  wherein  the  Hockeys  were 
found  indebted  to  Robert  M.  Adam  and  execution  awarded. 
On  January  11,  1905,  an  execution  was  issued  in  favor  of 
Ilobert  M.  Adam  against  the  property  of  Franklin  L.  and 
Hester  L.  Rockey  to  the  sheriff  of  Will  county,  and  by  the 
sheriff  levied  on  certain  real  estate.  Franklin  L.  Rockey  and 
Hester  L.  Rockey  sue  out  this  writ  of  error  and  assign 
various  errors  ui)on  the  record  of  the  court,  without  pre- 
senting any  certificate  of  evidence, 

E.  Meebs,  for  plaintiffs  in  error ;  E.  C.  Hall,  of  counsel. 

MoRKiLL  Spbague  and  J.  W.  Downey,  for  defendants  in 
error. 

Mr.  Justice  T^oMPSo^"•  delivered  the  opinion  of  the 
court. 

The  first,  second,  third  and  fifth  assignments  of  error  are 
in  substance  and  effect  that  the  court  erred  in  entering  a 
deficiency  decree.     The  court  found  that  the  Rockevs  had 
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agreed  to  pay  and  discharge  the  $700  note  and  trust  deed 
when  the  real  estate  was  sold  to  the  Hartings,  and  not  having 
paid  it  the  Hartings  were  entitled  to  have  set-off  against 
the  note  and  trust  deed  they  had  given  to  Franklin  L. 
Kockey  that  had  been  assigned  to  Robert  M.  Adam,  the 
amount  they  had  paid  or  would  be  compelled  to  pay  to  Annie 
J.  Prior,  the  holder  of  the  $700  note  and  trust  deed  executed 
by  Rockey.  This  was  not  a  deficiency  decree.  A  judgment 
must  be  for  a  specified  sum  and  hence  a  deficiency  decree  can 
only  be  rendered  after  a  sale  of  mortgaged  property.  Cotes 
V.  Bennett,  183  111.,  82 ;  Bouton  v.  Cameron,  ,205  111.,  50. 
This  not  being  a  deficiency  decree  such  assignments  of  error 
are  not  well  taken. 

The  fourth  error  assigned  is  that  the  court  erred  in  said 
equity  proceedings  in  determining  the  liability  of  plaintiffs 
in  error  on  said  covenant  to  pay  said  $700  lien,  and  that 
the  court  should  have  referred  the  parties  to  their  remedy 
at  law ;  the  sixth  is  that  the  court  erred  in  entering  a  decree 
against  plaintiffs  in  error  or  either  of  them. 

The  bill  alleges  "that  from  the  records,  etc.,  it  appears  that 
said  John  Harting  obtained  title  to  the  said  real  estate  by 
deed  of  warranty  from  Franklin  L.  Rockey  and  Hester  L. 
Rockey  his  wife  *  *  *  that  the  same  appears  to  contain 
the  following  stipulation,  covenant  or  agreement;  'subject  to 
an  encumbrance  by  way  of  trust  deed  on  which  there  now 
remains  unpaid  the  sum  of  $700  and  interest,  and  which  as 
a  part  of  the  consideration  above  named  the  said  grantors 
covenant  and  agree  to  pay  when  due  and  cause  the  same  to 
be  cancelled  and  discharged.'  "  The  decree  finds  that  said 
warranty  deed  from  said  Franklin  L.  Rockey  and  Hester  L. 
Rockey  contained  this  covenant  or  agreement  and  that  by 
reason  of  said  agreement  or  covenant  in  said  deed  Franklin 
I..  Rockey  and  Hester  L.  Rockey  jointly  and  severally  agreed 
and  promised,  etc.,  and  became  obligated  to  pay  and  discharge 
said  encumbrance  of  $700  existing  by  reason  of  said  trust 
deed  to  Ambrose  F.  O'Connor  and  the  note  accompanying 
the  same,  and  that  said  Franklin  L.  Rockey  and  Hester  L. 
Rockey  should  be  required  to  perform  their  covenant  and 
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pay  the  full  amount  due  on  said  encumbrance.  The  Rockeys 
were  defaulted  and  a  decree  pro  confesso  taken  against  them. 
The  Eockeys  were  proper  but  not  necessary  parties  to  said 
bill;  they  had  disposed  of  their  equity  in  the  property  and 
had  no  interest  in  it.  Had  there  been  a  demurrer  to  the  bill 
on  the  ground  of  multifariousness  that  part  of  the  bill 
asking  for  relief  against  them  might  possibly  have  been  held 
bad  on  that  ground.  That  question,  however,  cannot  be 
raised  on  appeal  or  error  against  a  decree  pro  confesso. 
Gilmore  v.  Sapp,  100  111.,  297 ;  Chicago  Theological  Sem- 
inary V.  Gage,  103  111.,  175.  Franklin  L.  Rockey,  who  was 
the  owner  of  the  property  sold,  having  agreed  to  remove  the 
encumbrance,  had  no  reason  to  complain  of  a  decree  the 
findings  of  which  correspond  with  the  allegations  of  the  bill 
and  does  equity.  Hester  L.  Rockey,  the  wife,  having  signed 
the  deed,  the  qnestion  arises  can  she  be  held  to  perform  the 
covenant  contained  in  the  deed  ?  The  bill  recites  that  Frank- 
lin L.  Rockey  was  the  owner  of  the  property  conveyed  to 
Hurting  and  that  the  note  for  $700  was  signed  by  Franklin 
L.  Rockey  and  not  by  his  wife,  Hester  L.  Rockey.  The  de- 
cree recites  that  the  court  found  that  they  both  covenanted  to 
])ay  the  $700  note  from  the  covenant  in  the  deed  alone. 
There  is  no  finding  that  she  received  any  of  the  consideration 
or  that  she  intended  to  go  security  on  her  husband's  debt  or 
to  bind  her  separate  estate.  A  wife  who  joins  in  a  deed 
merely  for  the  purpose  of  releasing  her  dower  is  not  liable 
upon  the  covenants  contained  in  the  deed.  Sanford  v.  Kane, 
133  III,  199;  Center  v.  Elgin  City  Banking  Co.,  185  111., 
534;  Williams  v.  Hugunin,  69  III,  214;  Granath  v.  John- 
son, 90  111.  App.,  308,  and  cases  therein  cited ;  Western 
Springs  v.  Collins,  98  Fed.  R.,  933;  5  Encyc.  of  PL  &  Pr., 
301.  There  is  nothing  in  the  deed,  which  from  the  recital 
of  the  decree  is  the  only  evidence  on  which  the  court  held 
Hester  L.  Rockey  liable,  that  shows  that  she  joined  her 
husband  in  the  deed  for  any  purpose  other  than  to  release 
her  dower,  and  the  decree  cannot  be  sustained  against  her. 
So  much  of  the  decree  as  renders  a  judgment  against  Hester 
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L.  Rockey  is  reversed,  in  all  other  respects  the  decree  is 
affirmed. 

Affirmed  in  part  and  reversed  in  part. 

Me.  Justice  Dibell  took  no  part  in  the  decision  of  this 
case. 


J.  W.  Boss,  Defendant  in  Error,  t.  Bridget  Harney  et 
aL,  Plaintiffs  in  Error, 

Gen.  Xo.  4,880. 

1.  Evidence — what  essential  to  overcome  notarial  certificate. 
The  denial  of  the  execution  of  a  mortgage  apparently  acknowledged 
in  due  form,  must  be  clear  and  convincing  and  overcome  to  a  moral 
certainty  the  notary's  certificate,  and  the  master's  conclusions  find- 
ing due  execution  and  acknowledgment  will  be  taken  prima  facie 
as  correct. 

2.  Conveyances — effect  of  absence  of  acknowledgment.  A  deed 
or  mortgage  is  valid  as  between  the  parties  without  being  acknowl- 
edged; execiltion  may  be  proved  by  the  testimony  of  any  one  who 
saw  the  same  executed  or  by  the  admission  of  the  grantor. 

3.  Conveyances — effect  of  covenants  of  warranty.  Where  a 
party  executes  a  deed  containing  covenants  of  warranty,  whatever 
title  or  interest  he  may  have  in  the  land  or  may  afterward  acquire, 
inures  to  the  benefit  of  the  grantee  in  the  deed;  a  mortgage,  there- 
fore, containing  covenants  of  warranty  attaches  to  the  distributive 
share  of  the  mortgagor  who  has  executed  such  mortgage  without 
title  but  with  an  interest  in  the  land  which  subsequently,  through 
a  trustee's  sale,  made  by  order  of  court,  is  reduced  to  cash. 

4.  Delivery — estoppel  to  deny  agency  to  make.  One  who  has 
signed  a  mortgage  at  the  request  of  another  and  permitted  such 
other  to  retain  possession  thereof,  is  estopped  to  deny  the  authority 
of  such  other  to  make  delivery  to  one  having  no  knowledge  of  the 
infirmity  in  authority. 

5.  Administration  or  estates — power  of  administrator  with  will 
annexed.  An  administrator  with  the  will  annexed  has  no  right  or 
authority  to  make  a  sale  of  real  estate  without  going  into  a  court 
of  chancery  and  procuring  a  decree  conferring  authority  to  carry 
out  the  directions  of  the  will. 

6.  Chancery — power  of,  with  respect  to  sales  to  effectuate  testa- 
mentary intention.  A  court  of  chancery  has  power  to  appoint  and 
authorize  a  trustee  to  carry   out  the  provisions  of  a  will,  and  a 
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sale  by  a  trustee  appointed  by  the  court  to  carry  out  the  proyisions 
of  a  will  must  be  an  absolute  sale  subject  only  to  the  approval  of 
the  court. 

Foreclosure.  Error  to  the  Circuit  Court  of  Marshall  County; 
the  Hon.  Nicholas  E.  Wobthington,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed 
March  11,  1908. 

Statement  by  the  Court.  This  case  was  first  taken  by 
writ  of  error  to  the  Supreme  Court.  That  court  dismissed 
the  writ  of  error,  holding  a  freehold  was  not  involved.  The 
following  is  substantially  the  statement  of  the  case  as  made 
by  that  court  in  227  111.  at  page  530,  with  slight  additions. 
This  is  a  bill  filed  August  31,  1903,  in  the  Circuit  Court 
of  Marshall  county,  for  the  foreclosure  of  a  mortgage,  wherein 
it  is  alleged  that  Bridget  Harney,  Charles  J.  Harney,  George 
N.  Harney  and  3^Iary  A.  Harney-Monier  are  the  mortgagors 
and  the  defendant  in  error  the  mortgagee;  that  said  mort- 
gagors became  indebted  to  complainant  May  1,  1899,  in  the 
sum  of  $5,000,  for  which  they  executed  and  delivered  to 
him  a  promissory  note  of  that  date,  payable  in  one  year,  with 
interest  at  6  per  cent,  and  to  secure  said  note  on  the  same 
day  executed  a  mortgage  on  certain  real  estate  in  Marshall 
county,  Illinois.  The  bill  closes  with  the  usual  prayer 
for  foreclosure  proceedings. 

George  X.  Harney  answered,  denying  that  he  ever  exe- 
cuted the  note  and  mortgage  or  that  he  ever  was  indebted 
to  complainant. 

Mary  A.  Harney-Monier  answered,  denying  that  she  or 
any  of  her  co-defendants,  jointly  or  severally,  ever  became 
indebted  to  the  complainant  or  that  they  ever  executed  and 
delivered  said  note  and  mortgage;  further  answering,  that  on 
May  28,  1888,  Daniel  Harney  died  in  said  Marshall  county, 
and  left  him  surviving,  as  his  only  heirs-at-law,  his  widow, 
Bridget  Harney,  and  George  N.  Ilamey,  Charles  J.  Harney 
(a  minor),  Mary  A.  Harney-Monier,  William  H.  Harney 
(since  deceased),  Joseph  Harney,  Kate  Harney,  Thomas 
A.  Harney,  Daniel  Harney,  Jr.,  John  M.  Harney  (since 
deceased),  Maggie  Harney,  Edmund  IL  Harney  and  Robert 
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Harney,  his  children ;  that  said  Daniel  left  a  will,  providing, 
among  other  things,  that  after  the  payment  of  his  debts 
his  wife  should  receive  one-third  of  the  net  income,  rents 
and  profits  of  his  real  estate  and  one-third  of  his  personal 
estate  for  her  separate  use  and  benefit,  to  be  taken  in  lieu  of 
dower;  that  his  real  estate  should  be  kept  together  and 
rented  to  the  best  advantage  until  the  youngest  child  reached 
majority,  and  after  paying  out  of  said  rents  all  necessary 
repairs,  taxes  and  insurance,  one-third  of  the  net  sum  should 
go  to  his  wife  as  long  as  she  should  live,  and  the  remainder 
of  the  said  rents  and  net  income,  along  with  the  personal 
property  not  going  to  his  wife,  should  be  put  together 
annually  and  annually  divided,  one-third,  each,  to  his  sons, 
Charles  J.  and  George  X.,  and  his  daughter,  Mary  Ann, 
until  his  daughter  reached  the  age  of  sixteen,  and  from 
thence  said  income  be  divided  equally  between  his  said 
sons,  George  N.  and  Charles  J.,  until  the  youngest  arrives 
at  his  majority;  that  in  case  one  of  the  two  dies  before 
majority  the  income  going  to  him  shall  be  added  to  the 
principal  of  the  personal  property  until  the  survivor  reaches 
majority;  that  after  his  youngest  living  child  arrives  at 
majority  all  of  the  real  estate  shall  be  sold  by  his  executors 
under  power  given  by  the  will  to  his  executors  to  convey, 
and  if  his  wife  be  living  at  the  time  of  the  sale  of  said  real 
estate  she  be  paid  a  gross  sum  in  compensation  for  her  re- 
lease of  her  interest,  or  they  reserve  one-third  of  the  proceeds 
and  pay  her  the  proceeds  for  her  life,  or  sell  the  real  estate 
subject  to  the  life  estate,  or  make  any  other  arrangements 
^tisfactory  to  her  and  the  executors;  that  he  gives  and 
bequeaths  to  Eobert  F.,  Charles  J.,  and  George  N.  $3,000 
each,  and  to  his  son  Edmund  and  daughter  Mary  Ann  $1,000 
each,  to  be  paid  to  them  out  of  the  proceeds  of  the  real  estate 
and  personal  property  within  one  year  after  the  real  estate  be 
sold ;  that  if  any  legatee  die  before  the  time  of  payment  of 
the  legacies,  leaving  children,  then  his  legacy  should  not 
lapse  but  go  to  such  children,  otherwise  the  legacy  shall 
lapse  and  fall  into  the  residue;  that  all  the  residue  of  the 
estate,  both  real  and  personal,  should  go  to  his  sons^  Charles 
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J.  and  George  N.,  share  and  share  alike;  that  his  children, 
William,  James,  Thomas,  Daniel,  John,  Kate  and  Margaret, 
are  so  circumstanced  in  life  as  not  to  be  entitled  to  any 
further  part  of  his  estate.  Said  defendant,  Mary  A.  Ilar- 
ney-Monier,  further  answering,  alleged  that  (the  executors 
named  in  the  will  declining  and  refusing  to  act)  defendant, 
Bridget  Harney,  was  appointed  administratrix  de  bonis  non 
with  the  will  annexed;  that  under  and  by  virtue  of  the 
terms  of  the  will  the  mortgage  set  forth  in  the  bill  of  com- 
plaint is  of  no  force  or  effect,  against  any  of  the  rights  of 
this  defendant  in  said  real  estate  described  in  said  mort- 
gage, or  the  proceeds  thereof. 

The  answer  of  Bridget  Harney  denies  that  she  was  ever 
indebted  to  complainant  or  that  she  ever  executed  and  de- 
livered the  note  and  mortgage ;  states  that  said  note  and  mort- 
gage were  procured  from  the  defendants  by  fraudulent,  false, 
untrue  and  scandalous  representations,  tricks  and  devices, 
in  that  complainant  loaned  small  sums  of  money,  amounting 
to  less  than  $1,000  to  one  Thomas  Harney,  a  son  of  this 
defendant  and  brother  of  the  others,  and  charged  Thomas 
Harney  excessive  and  usurious  interest  in  violation  of  law, 
and  fraudulently  and  falsely  and  intentionally  represented 
to  defendants  that  said  Thomas  was  indebted  to  complainant 
for  $5,000  and  that  unless  the  defendants  made,  executed 
and  delivered  to  the  complainant  the  note  and  mortgage  said 
Thomas  Harney  would  be  arrested,  prosecuted  and  sentenced 
to  the  penitentiary ;  denies  the  right  of  complainant  to  have 
the  right  of  foreclosure  for  any  greater  sum  than  was  actually 
due  on  the  debt  of  said  Thomas  Harney. 

Charles  J.  Harney  answered,  setting  forth  the  same  claim 
of  fraudulent  representations  as  made  in  the  answer  of 
Bridget  Harney,  and  denying  that  he  ever  was  indebted  to 
complainant  or  that  he  ever  executed,  acknowledged  or  de- 
livered the  note  or  mortgage  in  question  after  he  became 
twenty-one  years  of  age;  and  stating  that  he  was  a  minor 
at  the  time  the  note  and  mortgage  were  signed  and  delivered, 
and  has  never  ratified  the  same  since  coming  of  age. 

The  bill  was  thereafter  amended  so  that  it  alleged,  among 
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other  things,  the  following :  That  at  the  time  the  defendants 
executed  the  mortgage  deed  in  question  they  covenanted  and 
warranted  that  they  were  lawfully  seized  in  fee  simple  of  the 
premises,  free  and  clear  of  all  encumbrances;  that  at  the 
time  of  the  execution  and  delivery  of  said  note  and  mortgage 
complainant  received  the  same  without  notice  of  the  rights 
of  the  parties  under  the  last  will  and  testament  of  said 
Daniel  Harney ;  that  he  relied  on  the  covenants  of  the  mort- 
gagors that  they  were  the  owners  in  fee  and  had  good  right 
to  convey  the  same;  that  on  October  27,  1888,  Robert  F. 
ITamey,  defendant,  executed  and  delivered  to  Bridget  Har- 
ney a  quit-claim  deed  to  the  land  described  in  the  will,  which 
deed  was  duly  acknowledged  and  recorded,  and  also  executed 
an  assignment  to  Bridget  Harney  of  the  $3,000  legacy  given 
him  by  the  will  of  his  father ;  that  Charles  J.  Harney  is  the 
youngest  child  and  legatee  of  Daniel  Harney  and  that  he  was 
past  twenty-one  years  of  age  at  the  time  of  the  commence- 
ment of  this  suit;  that  the  executors  named  in  the  will 
refused  to  act  and  that  Bridget  Harney  was  appointed  admin- 
istratrix de  bonis  non  and  is  still  acting;  that  defendants 
elected  to  treat  the  bequest  and  devise  to  them  under  the 
last  will  as  real  estate  and  not  have  the  same  converted  into 
personal  property  and  distributed  as  legacies,  and  that  by 
virtue  of  the  covenants  of  warranty  in  the  mortgage  deed 
defendants  are  estopped  to  deny  that  they  had  so  elected; 
that  in  case  the  court  should  hold  that  the  fee  did  not  pass 
by  said  mortgage  deed  to  the  complainant,  it  should  order 
and  decree  the  sale  of  said  premises  by  the  administratrix 
or  the  master  in  chancery  in  accordance  with  the  direction 
of  said  will,  and  out  of  the  proceeds  of  such  sale  belonging 
or  payable  to  the  defendants,  Mary  A.  Hamey-Monier, 
George  'N.  Harney,  Charles  J.  Harney  and  Bridget  Harney 
(including  the  $3,000  legacy  to  Eobert  F.  Harney,  assigned 
by  him  to  Bridget  Harney),  the  court  should  decree  payment 
to  complainant  of  the  amount  due  him  of  principal  and 
interest  and  costs. 

To  the  amended  bill  the  widow,  and  all  those  heirs  and 
descendants  of  Daniel  Harney,  deceased,  who  by  his  will  are 
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entitled  to  share  in  the  proceeds,  of  said  real  estate,  were 
made  defendants. 

To  the  amended  bill  defendants  filed  a  joint  and  several 
answer,  alleging,  among  other  things,  that  the  defendant 
Mary  A.  Ilarney-Monier  signed  the  mortgage  under  mis- 
representations, but  never  signed  the  note  and  never  deliv- 
ered or  acknowledged  the  mortgage ;  that  George  N.  Harney 
never  signed  or  ratified  the  note  or  mortgage  and  never 
delivered  or  ratified  the  delivery,  of  the  same;  that  the 
defendant  Bridget  Harney  signed  the  mortgage  and  note 
with  the  express  understanding  that  nothing  was  to  be  done 
with  them  until  she  had  an  opportunity  to  ascertain  the  truth 
of  the  representations,  and  never  acknowledged  or  delivered, 
or  consented  to  the  acknowledgment  or  delivery  of  either  of 
them.  Defendant  Charles  J.  Harney  acknowledged  that 
he  signed  the  note  and  mortgage,  but  averred  that  he  never 
in  fact  delivered  the  same  or  either  of  them,  and  that  he 
signed  them  while  he  was  a  minor  and  has  never  ratified 
them  since  he  became  of  age.  They  jointly  denied  that  the 
complainant  was  entitled  to  the  relief,  or  any  part  thereof, 
asked  for  in  his  amended  bill.  After  the  pleadings  were 
settled  the  case  was  referred  to  a  master  who  took  evidence 
and  reported  that  the  mortgage  and  note  had  been  duly 
acknowledged  and  delivered  by  the  mortgagors  heretofore 
named ;  that  Bridget  Harney,  George  IN".  Harney  and  Mary 
A.  Harney-^Monier,  by  virtue  of  the  covenant  of  warranty 
.  in  the  mortgage  that  they  were  the  owners  of  the  real  estate 
in  fee,  were  estopped  to  deny  their  title  and  interest  in  the 
premises,  and  that  Robert  F.  Harney  had  transferred  all  his 
interest  to  his  mother,  Bridget  Harney;  that  the  said  Charles 
J.  Harney  signed  and  executed  the  mortgage  while  he  was 
a  minor,  and  that  he  and  Edmund  Harney  had  not  elected 
to  treat  the  bequests  as  real  estate  and  therefore  were  not 
estopped  in  these  proceedings.  Exceptions  were  filed  to  this 
report,  which  were  in  the  main  overruled,  the  decree  of  the 
chancellor  finding,  among  other  things,  in  addition  to  the 
findings  of  the  master,  that  as  the  said  legatees,  Charles  J. 
Harney  and  Edmund  Harney,  have  not  elected  to  treat  the 
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gifts  and  bequests  under  said  will  as  real  estate,  they  were 
entitled  to  have  the  premises  sold  under  and  by  virtue  of 
the  terms  of  said  will  and  to  have  the  proceeds  thereof 
distributed  by  virtue  of  its  provisions;  that  some  suitable 
person  should  be  appointed  as  trustee  by  the  court  for  the 
purpose  of  making  such  sale,  and  that  the  distributive  shares 
of  Bridget  Uarney,  George  N.  Harney  and  Mary  A.  llarney- 
Monier,  payable  to  them  under  the  terras  of  the  w-ill,  arising 
out  of  the  proceeds  of  said  sale,  be  first  applied  to  the 
payment  of  costs  of  this  proceeding  and  the  amount  due 
upon  the  indebtedness  under  said  note  and  mortgage.  The 
decree  continues:  "It  is  therefore  ordered,  adjudged  and 
decreed  *  *  *  that  within  sixty  days  from  this  date 
said  George  N.  Uarney,  Bridget  Harney  and  Mary  A.  Ilar- 
ney-Monier  pay  to  complainant  $6,722.49,  with  legal  interest 
thereon  from  this  date,  and  the  costs  of  this  suit.  *  *  * 
In  default  of  such  payment  being  made,  as  aforesaid,  by  the 
said  defendants,  *  *  *  then  and  in  that  case  the  prem- 
ises mentioned  *  *  *  be  sold  at  public  vendue,  for 
cash,"  etc.  The  master  was  by  the  decree  appointed  a  trus- 
tee to  make  sale  under  the  will,  and  it  was  provided  that 
the  sale  be  made  without  right  of  redemption. 

All  the  defendants  below  have  joined  in  suing  out  this  writ 
of  error,  bringing  the  record  from  the  Circuit  Court  to  this 
court  for  review,  and  here  insist  upon  all  the  defenses  set 
up  by  the  answers. 

Barnes  &  Magoon,  for  plaintiffs  in  error. 

WiNSLOw  &  Evans,  for  defendant  in  error;  F.  W.  Pot- 
ter, of  counsel. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

It  is  assigned  for  error  and  argued  that  Bridget  Harney 
and  Mary  A.  Hamey-Monier  did  not  acknowledge  or  deliver 
the  note  and  mortgage ;  that  George  N.  Harney  neither  signed 
nor  delivered   them,   and   that  he  never   acknowledged  the 
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mortgage.  Bridget  Ilamey,  Mary  A.  Ilamey-Monier  and 
George  X.  Harney  each  insisted  in  their  answers  that  they 
never  executed  and  delivered  the  note.  Bridget  Harney  and 
Mary  A.  Ilamey-Monier  do  not  now  insist  that  they  did  not 
execute  the  note,  and  admit  that  the  signatures  to  the  note 
and  mortgage  are  their  signatures,  but  they  deny  that  they 
ever  acknowledged  or  delivered  the  mortgage.  It  is  insisted 
still  that  George  N.  Harney  did  not  execute  either  the  note  or 
mortgage.  The  record  shows  that  defendant  in  error 
Koss  conducts  a  bank  at  Walnut  in  Bureau  county,  under  the 
name  of  the  Walnut  Bank,  and  that  Bridget  Harney,  T.  A. 
Harney  and  E.  S.  Ilamey  on  January  23,  1899,  confessed  a 
judgment  to  the  Walnut  Bank  for  $1,513.66  and  costs;  that 
T.  A.  Harney  had  bought  some  swamp  land  in  Henry  county 
from  parties  in  Rock  Island,  and  desired  to  borrow  money 
from  Boss  to  make  payments  on  this  land,  but  could  not  do 
so  without  first  securing  or  paying  the  judgment  against  him 
and  his  mother,  Bridget  Harney,  and  brother,  E.  S.  Harney ; 
that  T.  A.  Harney  negotiated  for  a  $5,000  loan  from  de- 
fendant in  error  through  M.  A.  Stiver,  an  attorney;  that 
Stiver  prepared  a  note  and  mortgage  to  be  executed  by 
Bridget,  Charles  J.  and  George  K".  Harney  and  Mary  A. 
Harney-Monier  and  gave  them  to  T.  A.  Harney  to  have 
executed.  The  evidence  shows  that  the  note  sued  on  is  the 
note  prepared  by  Stiver  but  the  mortgage  is  not  the  one  pre- 
pared by  him.  Thomas  F.  Clover,  an  attorney  at  Henry 
near  where  the  plaintiffs  in  error  resided,  testifies  that  he 
prepared  the  mortgage  sought  to  be  foreclosed;  that  he  has 
kno^Mi  the  plaintiffs  in  error  ten  or  twelve  years;  that 
Charles  J.,  Bridget,  and  George  N.  Harney  and  Mary  A. 
Harncy-Monier  signed  the  mortgage  before  him  as  a  notary 
public;  that  the  makers  of  the  mortgage  came  to  his  office 
at  different  times  and  he  saw  each  of  them  sign  their  re- 
spective names,  and  that  George  said  at  the  time  he  signed 
the  mortgage,  *•!  came  in  to  sign  that  mortgage,"  and  that  T. 
A.  Harney  took  the  note  and  mortgage  from  the  office.  He 
also  testifies  that  he  does  not  remember  seeing  the  note 
executed  but  he  knows  the  signature,  George  N.  Harney,  to 
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the  note  is  George  N.  Harney's  signature.  T.  A.  Harney 
testifies  that  George's  name  was  placed  on  the  note  while 
George  had  it  in  his  possession  at  Annawan  while  he  was  get- 
ting dressed  to  go  to  Geneseo,  and  that  George  had  the 
mortgage  at  the  same  time,  but  says  he  cannot  say  whether 
they  are  his  signatures.  George  X.  Harney's  mother, 
Bridget  Harney,  testifies  that  George  writes  several  ways 
and  that  the  disputed  signatures  are  much  like  his.  His 
brother  Charles  testifies  that  he  is  familiar  with  George's 
signature,  but  cannot  say  whether  they  are  his  or  not,  and 
his  sister  Mary  testifies  that  she  knows  his  signature  but  can- 
not swear  it  is  his  signature  to  the  note,  and  that  when  she 
signed  the  papers  she  thought  George  had  signed  them. 
George's  name  appears  on  both  the  note  and  mortgage  be- 
neath the  signature  of  Bridget  Harney  and  next  above  that 
of  Mary  Hamey-Monier,  which  is  the  last  of  the  signatures 
to  both  the  note  and  mortgage.  On  the  mortgage  the  signa- 
tures are  upon  four  successive  lines  printed  for  the  guidance 
of  signers,  while  on  the  note  the  four  signatures  are  crowded 
into  the  space  intended  for  three  signatures.  The  mortgage 
also  has  the  official  certificate  of  acknowledgment  of  Thomas 
F.  Clover,  notary  public.  It  is  shown  by  the  evidence  that 
T.  A,  Harney  delivered  the  note  and  mortgage  to  defendant 
in  error  and  received  for  it  three  drafts,  one  payable  to  the 
order  of  George  N.  Harney  for  $2,205 ;  another  for  $461.25, 
payable  to  the  order  of  George  N".  Harney;  and  one  for 
$608.79  payable  to  the  order  of  T.  A.  Harney;  and  $183  in 
money,  and  a  release  of  the  judgment  held  by  the  Walnut 
Bank.  George  N.  Harney  received  the  drafts  for  $2,666.25 
payable  to  his  order  from  the  money  procured  through  this 
note  and  mortgage,  and  used  the  same  to  make  a  payment 
on  T.  A.  Harney's  land  contract.  In  August,  1902,  George 
N".  Harney  wrote  to  the  Walnut  Bank  to  postpone  the  case 
and  said,  "will  be  up  to  make  arrangements  Monday  or 
Tuesday  of  next  week."  This  was  before  the  suit  was  be- 
gun, when  the  bank  was  urging  payment  and  threatening 
suit.  George  N.  Harney  testifies  he  did  not  sign  either  the 
note  or  mortgage  and  says  they  are  not  his  writing;  how- 
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over  he  doos  not  seem  to  recognize  his  own  signature  clearly, 
as  lie  says  his  brother  T.  A.  Harney  gave  him  the  two  drafts 
payable  to  George  X.  Harney  to  take  to  Kock  Island  and 
make  a  payment  on  the  land,  and  testifies  that  the  indorse- 
ment on  the  back  of  one  of  the  drafts  ^'looks  like  my  sig- 
nature but  I  do  not  remember  signing  it.  I  do  not  think 
that  I  did."  He  also  testifies  that  the  drafts  were  given  him 
to  take  to  Rock  Island  in  1898,  while  the  drafts  were  is- 
sued in  1809,  and  that  in  1898  or  1899  he  told  T.  A,  Hamoy 
he  could  do  nothing  to  help  him  get  money  to  pay  the  judg- 
ment. The  only  witness  besides  George  X.  Harney  who 
testifies  positively  that  the  names  George  X.  Hamey  on  the 
note  and  mortgage  are  not  the  signatures  of  George  X. 
Harney  is  his  brother  James  II.  Hamey,  who  testifies  his 
brother  George  was  in  the  swamps  at  Annawan  in  Henry 
county  the  last  half  of  April  and  the  first  week  in  May, 
1899,  and  yet  said  he  (James)  was  in  Chicago  all  of  1899. 
He  does  not  appear  to  recognize  the  genuine  signature  of 
his  brother  George,  since  he  testifies  that  the  letter  written 
and  signed  by  George  in  August,  1902,  "Exhibit  C,"  is  not 
George's  writing,  although  George  had  testified  that  he  wrote 
and  signed  it.  Charles  J.  Hamey  testifies  that  he  "signed 
the  note  and  mortgage  at  his  mother's  home ;  that  Tom  came 
from  Annawan  and  asked  him  to  sign  them."  Margaret 
Harney  testifies  that  Charles  was  not  at  home  at  that  time, 
but  at  Annawan.  Mary  A.  Haraey-Monier  tesitfies  that  she 
did  not  sign  the  note,  and  T.  A.  Harney  testifies  he  saw  her 
sign  it.  The  members  of  the  family  contradict  each  other 
to  such  an  extent  on  material  matters  that  we  think  the  court 
was  justified  in  finding  that  the  evidence  of  the  defendants 
did  not  overcome  the  positive  testimony  of  Clover  and  the 
notarial  certificate.  To  find  otherwise  would  be  to  hold  that 
some  member  of  the  family  was  guilty  of  forgery.  In  a 
matter  of  this  kind  the  conclusions  of  the  master  are  prima 
facie  correct.  Ennesser  v.  Iludek,  169  111.  494.  The  Cir- 
cuit Court  approved  the  finding  of  the  master  and  we  hold 
that  such  finding  is  sustained  by  the  weight  of  the  evidence. 
The  signatures  of  Bridget  Harney  and  Mary  A.  Harney- 
Monier  to  the  mortgage  are  proved  by  the  evidence  of  mem- 
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bers  of  the  Harney  family.  Its  execution  is  sufficiently 
proved,  and  it  is  valid  as  to  them,  without  the  evidence  of 
the  notary  or  his  notarial  certificate.  A  deed  or  mortgage 
is  valid  as  between  the  parties  without  being  acknowledged, 
and  its  execution  may  be  proved  by  the  testimony  of  any- 
one who  saw  the  same  executed  or  by  the  admission  of  the 
grantor.  Roane  v.  Baker,  120  111.,  308;  Semple  v.  Miles, 
2  Scam.,  315. 

It  might  be  observed,  regarding  the  mortgage  alone,  that 
to  impeach  a  notary's  certificate  ^Hhe  evidence  should  do  more 
than  produce  a  mere  preponderance  against  its  integrity  in 
the  balancing  of  probabilities."  The  authorities  very  clearly 
lay  down  the  rule  that  evidence  offered  to  impeach  a  cer- 
tificate of  this  character  must  fully  aiid  clearly  satisfy  the 
court  that  the  certificate  of  the  officer  is  false  and  fraudulent, 
and  even  a  preponderance  of  evidence  less  than  sufficient  to 
establish  a  moral  certainty  to  that  effect  is  not  sufficient. 
Brady  v.  Cole,  164  111.,  116;  Gritten  v.  Dickerson,  202 
111.,  372. 

The  makers  of  the  note  and  mortgage  did  not  personally 
deliver  them  to  the  defendant  in  error,  but  having  signed 
them  at  the  request  of  T.  A.  Harney  and  permitted  him  to 
have  possession  of  them,  they  cannot  be  heard  to  say  that  he 
was  not  their  agent  to  deliver  them.  When  they  permitted 
him  to  take  the  instruments  they  had  signed  it  could  be 
for  no  other  purpose  than  to  deliver  them  to  the  defendant 
in  error,  payee  in  the  note  and  grantee  in  the  mortgage; 
to  hold  that  they  were  never  delivered  under  the  circum- 
stances shown  by  plaintiffs  in  error  would  be  to  permit  the 
makers  to  perpetrate  a  bald  fraud  on  an  innocent  holder. 
All  the  circumstances'  shown  surrounding  the  transaction 
indicate  a  purpose  and  intention  to  make  T.  A.  Harney  an 
agent  to  deliver  the  note  and  mortgage. 

It  is  also  insisted  that  the  court  had  no  right  to 
order  a  sale  of  the  real  estate  described  in  the  mortgage, 
and  that  a  sale  absolute  without  the  right  of  redemption 
was  error.  The  fourth  clause  of  the  will  of  Daniel  Harney 
directed  "  that  so  soon  as  my  yoiungest  living  child  shall 
arrive  at  his  or  her  majority,  that  all  my  real  estate  shall 
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be  sold  by  my  executors,"  etc.  It  is  alleged  in  the  bill 
that  the  executors  nominated  in  the  will  refused  to  qualify 
and  that  Bridget  Ilarney  is  the  administratrix  with  the  will 
annexed,  and  that  Charles  J.  Harney  is  the  youngest  child 
of  the  deceased,  and  that  he  was  past  his  majority  when  the 
bill  was  filed.  These  allegations  were  proved.  The  admin- 
istratrix with  the  will  annexed  had  no  right  or  authority 
to  make  a  sale  without  going  into  a  court  of  chancery  and 
procuring  a  decree  authorizing  her  as  trustee  to  carry  out 
the  directions  contained  in  the  will.  Hall  v.  Irwin,  2  Gilm., 
176;  Stoff  V.  McGinn,  178  111.,  46;  Penn  v.  Fogler,  182  111., 
76 ;  11  Am.  &  Eng.  Ency.  (2d  ed.)  1321.  A  court  of  chan- 
cery has  power  to  appoint  and  authorize  a  trustee  to  carry  out 
the  provisions  of  a  will.  Hall  v.  Irwin,  supra.  A  sale  by  a 
trustee  appointed  by  a  court  to  carry  out  the  provisions  of 
a  will  must  be  a  sale  absolute,  subject  only  to  the  approval 
of  the  courts 

The  time  having  arrived  for  the  sale  of  the  real  estate 
described  in  the  wHill,  the  question  arises  was  the  complainant 
authorized  in  any  way  to  file  a  bill  asking  for  the  appoint- 
ment of  a  trustee  to  carry  out  the  provisions  of  the  will. 
Bridget  Harney  has  an  interest  in  one-third  of  the  real  estate 
or  its  f)roceeds  for  her  life  and  the  $3,000  legacy  out  of 
the  proceeds  that  she  purchased  from  Robert  Harney. 
George  N.  Ilamey  is  entitled  to  a  $3,000  legacy,  and  a  half 
interest  in  the  residue  after  the  payment  of  the  legacies, 
subject  to  his  mother's  life  interest,  and  Charles  J.  Harney 
has  an  equal  interest  with  George.  Mary  A.  Hamey- 
Monier  and  Edmund  Harney  are  each  entitled  to  a  legacy  of 
$1,000  out  of  the  proceeds  of  the  real  estate.  Bridget, 
George  N.  and  Charles  J.  Harney  may  have  determined  and 
elected  to  receive  the  real  estate  in  place  of  having  the 
property  sold  and  converted  into  cash.  The  real  estate  is 
directed  to  be  sold  when  the  youngest  cliild  shall  arrive 
at  majority,  and  the  legacies  are  to  be  paid  within  one  year 
thereafter  by  the  fourth,  fifth  and  sixth  provisions  of  the 
will.  Neither  Robert,  Charles,  George,  Edmund  nor  Mary 
had  died  before  the  time  for  the  payment  of  their  respective 
legacies,   and   the   right  to  the  legacies   had   become   abso- 
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lutely  vested  in  them.  The  eighth  clause  of  the  will  pro- 
vides: "All  the  rest,  residue  and  remainder  of  my  estate 
both  real  and  personal,  I  hereby  give,  devise  and  bequeath 
to  my  sons  Charles  J.  and  George  N.  to  be  divided  equally 
between  them  share  and  share  alike."  The  rest  and  residue 
that  might  remain  after  the  payment  of  legacies  is  vested 
absolutely  in  George  and  Charles.  If  the  legacies  were 
paid  there  is  no  equitable  reason  why  Bridget,  George,  and 
Charles  might  not  take  the  real  estate,  and  not  have  it  sold 
to  take  the  proceeds.  Bridget  was  asked  whether  she,  Ed- 
mund, George  and  Charles  had  not  agreed  to  hold  the  farm 
and  not  sell  it  under  the  will  and  she  answered,  "We  have 
had  no  writing.  I  have  thought  myself  that  I  would  always 
remain  there  if  they  don't  want  to  sell  it."  "Have  you  and 
your  sons  and  Mary  A.  Hamey-Monier  talked  it  over  and 
agreed  among  yourselves  verbally  that  you  will  keep  it  as  land 
and  not  sell  it  under  the  will  ?"  To  that  she  answered :  "I 
have  no  answer  to  that."  "We  have  lately  executed  a  mort- 
gage on  these  lands  for  $4,000  to  Charles  R.  Jones ;  we  had 
no  understanding  or  agreement  to  treat  our  interest  in  these 
lands  as  real  estate  and  not  have  it  sold  under  the  will 
when  we  made  that  mortgage.  Mary  A.  Hamey-Monier 
did  not  join  with  me  in  this  mortgage."  The  record  con- 
tains no  evidence  as  to  what  Edmund  has  done  or  claimed 
with  reference  to  the  legacy  to  him,  nor  whether  he  signed 
the  Jones  mortgage  or  not,  neither  is  it  averred  or  any  proof 
made  whether  the  residuary  legatees  have  or  have  not  paid 
the  other  legatees  so  as  to  avoid  a  sale  by  the  trustee  to  carry 
out  the  terms  of  the  will.  The  mortgage  given  by  plaintiffs 
in  error  to  defendant  in  error  has  full  covenants  of  war- 
ranty. Where  a  party  executes  a  deed  containing  covenants 
of  warranty,  whatever  title  or  interest  he  may  have  in  the 
land  or  may  afterwards  procure  inures  to  the  benefit  of  the 
grantee  in  the  deed. 

It  is  alleged  in  the  bill  that  the  plaintiffs  in  error  who 
had  executed  the  mortgage  should  by  reason  of  their  cove- 
nants be  estopped  to  claim  and  receive  their  share  of  the 
proceeds  of  the  sale  of  the  real  estate  under  the  will.  De- 
fendant in  error  parted  with  his  money  in  exchange  for  the 
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mortgage.  To  permit  plaintiffs  in  error  to  obtain  a  loan 
upon  a  mortgage  with  full  covenants  of  warranty  on  property 
they  had  no  legal  title  to,  but  which  was  to  be  sold  under 
a  will  and  part  of  the  proceeds  paid  to  plaintiffs  in  error, 
and  to  say  they  had  no  interest  in  the  property  that  was 
subject  to  be  mortgaged,  and  permit  them  to  receive  the 
proceeds  of  the  sale  as  against  the  mortgagee,  would  be  to  sanc- 
tion a  fraudulent  result  and  to  uphold  plaintiffs  in  error  in 
the  perpetration  of  a  fraud.  In  Lagger  v.  Mutual  U.  L.  Assn., 
146  111.,  283,  where  a  widow  who  was  the  administratrix, 
had  fraudulently,  by  connivance  with  third  parties  acting 
for  her,  bought  land  at  an  administratrix's  sale  to  pay 
debts  of  which  the  principal  debt  was  her  award,  and  given 
a  mortgage  on  the  land,  the  sale  was  set  aside  because  of 
her  fraud,  and  it  was  held  on  a  resale  that  she  was  estopped 
to  claim  her  award  and  the  costs  of  improvements  due  her, 
and  it  was  ordered  that  the  proceeds  due  her  on  her  award 
and  for  improvements  should  be  paid  to  the  mortgagee  by 
virtue  of  the  estoppel  arising  from  the  covenants  of  warranty 
in  the  mortgage.  In  Baldwin  v.  Yreeland,  43  N.  J.  Eq. 
446  (11  Atl.  R.,  341  y,  a  testator  devised  his  real  estate  to 
his  executors  to  sell  and  convert  the  same  into  cash  and 
divide  the  proceeds  equally  between  his  wife  and  three  sons, 
except  a  certain  portion  in  which  the  wife  was  given  a  life 
estate,  and  this  Avas  to  be  sold  by  the  executors  after  her 
death  and  divided  amongst  the  sons.  Before  the  death  of 
the  wife  one  of  the  sons  attempted  to  convey  his  interest  in 
the  portion  not  to  be  sold  until  after  his  mother's  death  by  a 
mortgage,  and  was  aftenvards  adjudged  a  bankrupt,  and  died 
leaving  children.  It  was  held  the  interest  which  the  mort- 
gagee took  as  between  him  and  the  mortgagor  was  a  com- 
plete title,  and  could  not  be  impeached  by  the  mortgagor 
or  those  in  privity  with  him ;  no  one  claiming  a  conveyance 
for  a  valuable  consideration  bona  fide  in  hostility  to  the 
mortgage.  The  court  held  "the  execution  and  delivery  of 
the  mortgage  for  a  valuable  consideration  operated  as  an 
equitable  assignment  which  it  is  the  duty  of  the  court  to 
recognize  and  maintain."  The  mortgagee  was  held  entitled 
to  receive  on  an  executor's  sale  the  distributive  share  of  the 
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mortgagor  as  against  bis  children.  Cases  of  an  involuntary 
sale  under  an  execution  or  an  attachment  by  creditors  of 
legatee's  interests  under  similar  wills  are  in  no  way  analogous, 
and  the  principle  involved  in  such  cases  is  not  involved  in 
this  case. 

The  mortgage  executed  by  Bridget  Harney,  George  X. 
Harney  and  Mary  A.  Harney-Monier,  plaintiffs  in  error, 
must  in  equity  be  regarded  as  an  equitable  assignment  of  the 
interest  of  these  plaintiffs  in  error  in  the  land  or  the  pro- 
ceeds thereof  to  the  extent  of  the  mortgage  should  the  land 
be  sold.  The  defendant  in  error  under  such  an  assignment 
had  a  right  to  have  the  land  sold  to  carry  out  the  pro- 
visions of  the  will,  unless  the  plaintiffs  in  error,  Bridget, 
George,  and  Mary,  should  pay  defendant  in  error,  and  the 
defendant  in  error  is,  entitled  to  receive  the  interest  of 
Bridget,  George  and  Mary  to  the  extent  necessary  to  pay 
the  mortgage,  if  the  same  is  sufficient,  and  the  balance  if 
any  will  be  distributed  by  the  court  under  the  will.  We 
find  no  error  in  the  decree  and  it  is  affirmed. 

Affirmed. 


The  City  of  Aledo,  Defendant  In  Error,  v.  Ola  Nylin, 
Plaintiff  in  Error. 

Oen.  No.  4,884. 

Jurisdiction — when  question  of  territorial,  cannot  he  raised. 
The  question  of  territorial  Jurisdiction  cannot  be  coUaterally  raised 
in  a  prosecution  for  the  illegal  sale  of  malt  liquors  within  the 
de  facto  limits  of  a  city  contrary  to  the  ordinances  thereof.  So 
held,  in  this  case,  in  which  it  was  admitted  that  the  city  in  question 
had  assumed  to  exercise  territorial  jurisdiction  with  respect  to  the 
place  where  the  sale  was  made. 

Action  commenced  before  justice  of  the  peace.  Error  to  the 
Circuit  Court  of  Mercer  County;  the  Hon.  Emery  C.  Graves,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1907.  Affirmed. 
Opinion  filed  March  11,  1908. 

Statement  by  the  Court.  On  Xovembcr  in,  1007, 
Ola  Nylin,  plaintiff  in  error,  was  arrested  on  a  warrant 
issued  by  a  justice  of  the  peace,  on  a  complaint  charging 
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him  with  selling  malt  liquors  within  the  limits  of  the  city 
of  Aledo  contrary  to  the  ordinances  of  said  city.  He  was 
lined  before  the  justice  and  appealed  to  the  Circuit  Court. 
In  the  Circuit  Court  a  jury  was  waived,  and  on  a  trial 
plaintiff  in  error  was  fined,  and  sues  out  a  writ  of  error 
to  this  court.  The  sale  of  liquor  is  admitted,  and  the  only 
controverted  question  in  the  case  is  whether  the  place  where 
the  sale  was  made,  was  within  the  city  limits.  The  organ- 
ization of  the  village  of  Aledo  and  the  change  from  a  village 
to  a  city  are  admitted. 

The  agreed  facts  are  that  the  original  plat  of  the  town 
of  Aledo  was  made  in  1856;  that  plat  shows  no  street  on 
either  the  south,  west  or  north  sides  of  the  plat.  Second 
street  is  the  most  southerly  of  the  east  and  west  streets  and  is 
on  the  north  side  of  the  south  row  of  blocks.  The  parallel 
streets  towards  the  north  are  Third,  Fourth,  etc.  In  1857 
Willits  and  Thompson,  who  platted  the  original  town,  platted 
an  addition  surrounding  the  original  town  on  the  east,  north 
and  west  sides  and  extending  on  the  south  side  of  the  orig- 
inal plat  about  half  the  way  from  the  southeast  comer  to  the 
southwest  corner.  In  the  plat  of  this  addition  Ash  street  di- 
vides the  addition  from  the  original  town  on  the  west.  Elev- 
enth street  separates  them  on  the  north  and  First  street 
on  the  south  as  far  as  the  addition  extends  on  the  south. 
The  county  surveyor's  notes  on  the  plat  state,  "Willits  and 
Thompson's  addition  to  the  town  of  Aledo  comprises  all 
between  Ash  and  Hemlock  streets  and  the  east  half  of  the 
tier  of  blocks  lying  next  Hemlock  street  on  the  west,  also  all 
north  of  Eleventh  street  and  east  of  Ash  street,  also  all  east 
of  Chestnut  and  north  of  First  street,  and  also  all  south  of 
First  street  and  east  of  College  avenue";  "all  streets  are 
eighty  feet  in  w^idth  except  Xinth  street  and  College  avenue 
which  are  one  hundred  feet  wide,"  "Willits  and  Thomp- 
son's addition  is  located  on  the  southeast  and  east  half  of  the 
southwest  quarters  of  section  seventeen,  and  the  northeast 
quarter,  and  the  northeast  quarter  of  the  northwest  quarter 
of  section  twenty,"  all  in  township  fourteen,  north,  range 
three  west.  The  east  half  of  block  20  is  the  southwest 
block  in  the  addition;  east  of  block  20  is  Hemlock  street, 
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and  proceeding  east  successively  are  block  125,  Oak  street, 
block  126,  Ash  street,  block  127,  and  block  128  in  the 
original  town.  The  south  line  of  this  row  of  blocks  is  fifty- 
six  feet  north  of  the  south  line  of  the  northeast  quarter 
of  the  northwest  quarter  of  section  twenty  at  the  west  side 
of  the  addition,  and  at  block  128  it  is  eighty-two  and  one- 
half  feet  distant.  These  distances  are  shown  by  a  plat  of 
some  territory  annexed  to  the  city  in  1906.  There  is  no 
line  drawn  on  the  plat  marking  the  south  side  of  a  street 
south  of  blocks  20,  125,  126  and  127,  either  in  the  original 
plat  or  in  Willits  and  Thompson's  addition,  but  from  near 
the  center  of  block  128  on  eastward  to  the  east  side  of  the 
plat  "1st  street"  is  indicated  in  the  plat  of  the  addition 
by  lines  on  both  sides.  The  word  "street"  is  written  on  the 
plat  in  the  space  claimed  by  the  appellee  to  be  "1st  street" 
east  of  Chestnut  street  and  the  word,  "1st"  is  written  on  the 
plat  south  of  the  center  of  block  125,  but  there  is  no  line 
on  the  plat  south  of  the  word  1st;  the  boundary  line  of  the 
government  description  of  the  land  on  which  this  part  of  the 
addition  is  situated  is  not  indicated. 

On  January  26,  1906,  the  city  of  Aledo  by  ordinance  an- 
nexed to  the  city  the  north  part  of  the  southeast  quarter 
of  the  northwest  quarter  of  section  twenty.  It  is  the  con- 
tention of  plaintiff  in  error  that  the  strip  of  land  fifty- 
six  feet  wide  at  the  west  end  and  eighty-two  and  one-half 
feet  wide  at  the  east  end  lying  between  blocks  20,  125,  126 
and  127  on  the  north  and  the  land  annexed  to  the  city  by 
the  ordinance  of  January  26,  1906,  is  not  within  the  city. 
The  defendant  in  error  made  the  sale  of  the  liquor  for  which 
he  was  arrested,  in  a  building  located  wholly  within  this 
strip  and  over  the  place  corresponding  with  where  the  word 
"1st"  is  written  on  the  plat. 

The  following  sketch  shows  the  southern  portion  of  the 

original  plat  of  the  city  of  Aledo,  except  the  central  portion 

M^hich  is  similar  to  that  shown  on  either  side;  the  addition 

made  in   1857,   and  the  territory  annexed  in   1906.     The 

stones  marked  at  the  southwest  comer  of  the  original  plat 

and   at  the  southeast   corner,   east  of  Chestnut  street,   are 

shown  on  the  original  plat,  and  all  the  lines  of  the  original 
84 
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plat  are  indicated  by  the  heavy  ruling.  The  plat  of  the 
addition  made  in  1857  is  shown  by  a  light  ruling,  and  the 
territory  annexed  in  1906  is  shown  by  dotted  lines. 


Cooke  &  Wilson,  for  plaintiff  in  error. 

Geokge  W.  Werts,  Jk.,  for  defendant  in  error;  W.  J, 
Graham,  of  counsel. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

It  is  admitted  that  blocks  20,  125,  126,  127  and  128  are 
within  the  city  limits  of  the  city  of  Aledo.  It  is  also  ad- 
mitted that  the  north  part  of  the  southeast  quarter  of  the 
northwest  quarter  of  section  twenty  was  legally  annexed  to 
and  became  a  part  of  the  city,  before  the  commission  of  the 
alleged  offense.  It  is  not  necessary  in  the  decision  of  this 
case  to  decide  what  proceedings  are  requisite  to  dedicate 
land  for  a  street  or  public  purposes  and  to  make  a  town  plat 
valid  and  operative. 

It  is  also  admitted  that  the  city  of  Aledo  is  a  city  law- 
fully incorporated  and  that  it  assumes  to  and  does,  for  city 
purposes,   exercise  jurisdiction   over  the  territory   on  both 
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sides  of  the  narrow  strip  of  land  on  which  the  sale  of  liquor 
was  made.  It  is  admitted  and  shown  by  the  plat  that  the 
persons  owning  this  strip  of  land  and  who  platted  the' 
addition  in  1857,  which  is  partly  on  the  north  and  partly 
on  the  south  of  this  strip,  marked  it  for  a  street  by  name 
although  failing  to  indicate  the  south  line  of  the  street  as 
the  south  line  of  the  northeast  quarter  of  the  northwest 
quarter  of  section  twenty,  since  it  is  stipulated  that  the 
south  line  of  this  alleged  street  was  the  south  line  of  the 
land  owned  by  them  in  the  east  half  of  the  northwest  quar- 
ter of  section  twenty;  the  stipulation  is  that  Willits  and 
Thompson  owned  the  northeast  quarter  of  the  northwest 
quarter  of  section  twenty,  and  that  McCandless  owned  the 
southeast  quarter  of  said  northwest  quarter  of  section 
twenty,  the  north  part  of  which  was  included  in  the  city 
by  the  ordinance  of  January  26,  1906. 

The  plats  offered  in  evidence  show  that  neither  Ash, 
Eleventh  street,  nor  any  part  of  First  street,  was  ever  in- 
cluded in  a  plat  made  by  the  owners.  The  original  plat  it 
is  insisted  did  not  include  these  streets  within  their  limits. 
The  plat  of  the  addition  starts  at  these  streets  and  does  not 
include  them.  The  western  part  of  the  addition  is  west  of 
Ash  street,  the  northern  part  is  north  of  Eleventh  street  and 
the  eastern  and  southern  parts  of  the  addition  included  '^all 
east  of  Chestnut  and  north  of  First  streets;  also  all  south 
of  First  street  and  east  of  College  avenue."  Literally  First 
street,  and  parts  of  Ash  and  Eleventh  streets  are  excluded 
from  the  city  and  the  city  is  composed  of  disconnected 
parcels  of  territory,  if  plaintiff  in  error's  contention  is  ten- 
able. It  may  be  noted  that  the  proprietors'  notes  on  the 
original  plat  of  the  town  signed  by  them  do  not  show  that 
the  north  half  of  the  northeast  quarter  of  section  twenty, 
although  surveyed  in  the  plat,  was  ever  owned  by  the  makers 
of  the  plat,  and  that  tract  is  not  mentioned  as  being  land 
on  which  part  of  the  town  is  located,  although  it  is  in  the 
central  portion  of  the  city,  and  is  included  in  the  plat  made 
by  the  surveyor.  It  is  said  in  City  of  Albia  v.  O'Hara,  64 
la.,  297,  which  was  a  prosecution  by  the  city  for  a  violation 
of  an  ordinance  against  selling  liquor,  where  the  defense 
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was  that  the  offense  was  not  eonunitted  within  the  city. 
**This  case  is  one  of  which  a  justice  of  the  peace  had  juris- 
diction, and  is  not  a  suitable  action  to  test  corporate  rights. 
Whatever  territory'  the  city  maintains  jurisdiction  over  must 
be  regarded,  we  think,  as  de  facto  corporate  territory.  If 
the  right  of  jurisdiction  is  to  be  tested,  it  should,  we  think, 
be  doiie  by  a  proceeding  that  would  be  binding  upon  all  and 
final."  This  statement  was  quoted  and  approved  in  C,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Dunn,  61  111.  App.,  227.  To  hold 
that  the  strip  of  land  marked  "1st  street"  is  not  within  the 
city  although  the  city  is  stipulated  to  have  complete  juris- 
diction to  enforce  its  ordinances  on  either  side  thereof  would 
be  extremely  technical,  and  in  effect  holding  that  the  city 
of -Aledo  is  composed  of  parcels  of  territory  disconnected  by 
streets  and  that  the  city  has  not  jurisdiction  over  narrow 
stri})s  of  land  the  width  of  streets  located  across  and  through 
the  city.  We  hold  that  such  a  defense  may  not  be  urged  in 
this  ease  in  view  of  the  admitted  and  proved  facts  as  to  the 
jurisdiction  of  the  city.     The  judgment  is  affirmed. 

Affirmed. 


Maria  Donovan,  Appellee,  v.  John  Lambert,  Appel- 
lant. 
Gen.  >o.  4,902. 

CoNTRinrTORY  NEGLIGENCE — wheti  established.  Held,  that  the 
plaintiff  in  this  case,  who  was  injured  by  being  struck  by  an  auto- 
mobile while  riding  in  a  buggy,  was  guilty  of  contributory  negli- 
gence in  driving  upon  the  wrong  side  of  the  road  in  violation  of  the 
statute,  knowng  at  the  time  that  she  was  about  to  meet  the  automo- 
bile in  question  which  was  coming  in  the  opposite  direction. 

Trespass  on  the  case.  Appeal  from  the  Circuit  Court  of  Will 
County;  the  Hon.  Albert  O.  Marshall,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Reversed.  Opinion  filed 
March  11,  1908. 

Eddy,  Haley  &  Wettei?^,  for  appellant;  Chaeles  H. 
Pkolkk,  of  counsel. 

J.  W.  D'Arcy,  for  appellee. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  trespass  on  the  case  brought  in  the 
Circuit  Court  of  Will  county  by  Maria  Donovan,  appellee, 
against  John  Lambert,  appellant,  to  recover  damages  claimed 
to  have  been  sustained  by  reason  of  appellee  being  thro^vn 
from  a  buggy  which  was  overturned  as  a  consequence  of  her 
horse  being  frightened  at  appellant's  automobile.  Upon  a 
trial  a  verdict  of  $500  was  recovered  and  judgment  was 
rendered  thereon ;  Lambert  prosecutes  this  appeal. 

The  declaration  contains  three  counts.  The  first  count 
alleges  that  the  automobile  was  driven  at  a  reckless  and 
dangerous  rate  of  speed,  to  wit,  thirty  miles  an  hour, 
whereby  plaintiff's  horse  became  frightened  and  unmanage- 
able and  overturned  the  buggy  into  a  ditch,  in  consequence 
of  which  plaintiff  was  seriously  injured;  the  second  count 
sets  up  the  statute  regulating  the  speed  of  automobiles  in 
the  highway,  and  that  defendant's  automobile  was  driven 
at  an  unlawful  rate  of  speed;  the  third  count  alleges  the 
duty  of  defendant's  servant  in  charge  .of  Jiis.  aittomobile  to 
exercise  reasonable  care  in  runnitig  the  same  and  to  be  watch- 
ful and  to  have  his  automobile  under  control,  so  as  not  to 
frighten  horses,  and  that  plaintiff's  horse  became  frightened 
at  a  distance  of  four  hundred  feet  from  the  defendant's 
automobile  in  a  highway  with  a  graded  width  of  twenty  feet, 
with  a  ditch  four  feet  deep  on  either  side,  but  that  the 
defendant  ran  his  automobile  at  thirty  miles  an  hour  and 
did  not  use  reasonable  care,  and  negligently  failed  to  reduce 
its  speed  and  stop  the  same  at  a  safe  distance  before  reach- 
ing plaintiff,  etc.  Each  count  alleged  that  plaintiff  was  in 
the  exercise  of  due  care  for  her  own  safety. 

The  evidence  shows  that  appellee  lived  in  Troy,  about 
seven  miles  west  of  Joliet;  that  on  Xovember  21,  1905, 
she  with  her  daughter  visited  Joliet,  riding  in  a  covered 
buggy  drawn  by  one  horse;  that  she  returned  home  in  the 
afternoon  upon  what  is  known  as  the  Troy  road,  which  riin*? 
directly  west  from  Joliet;  that  this  road  is  twmpiked,  the 
surface  of  the  pike  being  about  twenty  feet  wide  with  three 


534:  xVrPELLATE  Courts  of  Illinois. 

Vol.  139.]  Donovan  v.  Lambert. 

or  four  feet  on  either  side  of  the  pike  sloping  to  ditches, 
which  are  three  or  four  feet  deep.  Appellee  was  driving 
west  on  this  pike  behind  another  covered  buggy  driven  by 
Abel  Ileep.  Another  rig  driven  by  John  Oetter  was  going 
in  the  same  direction  some  little  distance  in  advance  of 
Ileep.  Appellee  claims  that  as  she  was  passing  the  gate 
of  a  farmer  named  Syle  she  saw  appellant's  automobile  ap- 
proaching across  a  railway  about  a  half  mile  distant  and 
she  then  undertook  to  pass  Ileep  in  order  to  drive  into  the 
gateway  of  a  fanner  named  Stephen,  which  was  on  the  south 
side  of  the  highway  three  hundred  and  eighty-nine  feet  dis- 
tant, as  she  says  in  order  not  to  meet  the  automobile  on  the 
highway.  In  passing  Ileep  she  drove  on  the  south  side  of 
the  road  until  within  a  few  feet  of  Stephen's  gateway,  when 
the  automobile  being  within  about  ten  feet  of  her  the  horse 
suddenly  shied  and  jumped  into  the  ditch,  overturning  the 
buggy,  which  fell  on  appellee.  Just  before  the  horse  shied 
Miss  Donovan  attempted  to  grab  the  lines  and  some  of  the 
witnesses  say  she  drew  the  horse  diagonally  across  the  road 
into  the  ditch.  The  automobile  stopped  immediately  after 
passing  appellee.  Appellee  testified  that  the  horse  was 
twelve  years  old  and  manageable,  though  it  sometimes  shied ; 
that  she  drove  it  around  engines  and  cars  and  frequently 
met  automobiles  and  never  had  any  trouble  in  passing  them, 
and  had  never  driven  it  into  driveways  to  avoid  them ;  that 
the  horse  would  keep  on  the  road,  but  would  shy  a  little  bit ; 
that  it  showed  no  signs  of  fright  on  this  occasion,  but 
pricked  up  its  ears  and  was  going  fast  to  get  to  the  Syle 
gateway.  Appellee's  proof  showed  that  a  year  before  that 
time  this  horse  had  shied  at  a  steam  roller,  and  tipped  her 
into  the  ditch  at  this  same  place,  destroying  her  buggy  and 
running  away,  for  which  damages  had  been  collected;  that 
on  that  occasion  the  horse  showed  no  signs  of  fear  until 
it  got  within  ten  feet  of  the  roller,  and  then  suddenly  jumped 
into  the  ditch;  and  that  four  years  before  this  horse  had 
injured  a  son  of  appellee,  from  which  injuries  he  died.  On 
the  present  occasion  it  is  not  claimed  that  either  appellee  or 
her  daughter  gave  any  signal  or  sign  to  the  people  in  the 
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automobile  to  stop,  or  that  they  had  any  fear  of  danger. 
Gillet,  the  man  in  charge  of  the  automobile,  testified  that 
he  was  going  between  eight  and  twelve  miles  an  hour.  Still- 
man,  a  druggist  in  Joliet,  who  was  with  Gillet  in  the  ma- 
chine, testified  they  were  going  between  six  and  twelve  miles 
an  hour.  Stephen,  by  whose  gate  the  accident  happened, 
was  eighteen  rods  back  in  tl^e  field  and  watched  the  auto- 
mobilci  and  testified  that  it  was  going  thirty  miles  an  hour, 
that  he  watched  it  and  it  went  twenty  rods  in  half  a  minute. 
Twenty  rods  in  half  a  minute  is  at  the  rate  of  seven  and 
one-half  miles  an  hour.  Heep  testified  that  the  machine 
was  going  thirty  miles  an  hour,  but  he  was  on  the  road 
going  towards  it;  he  also  said  that  he  drove  behind  Mrs. 
Donovan  and  not  ahead  of  her,  and  in  that  contradicts  all  the 
other  witnesses.  On  the  question  at  what  speed  the  auto- 
mobile was  going  the  evidence  is  conflicting,  and  while  the 
preponderance  sliows  it  was  not  going  at  an  unlawful  rate, 
we  would  not  feel  justified  in  interfering  with  the  verdict 
of  the  jury,  if  the  verdict  was  dependent  on  that  question. 
The  evidence  of  Mrs.  Donovan  shows  that  she  was  not  in  the 
exercise  of  due  care  for  her  own  safety.  She  was  driving 
on  the  wrong  side  of  the  road,  in  violation  of  section  77  of 
the  Koad  and  Bridge  Act,  although  she  knew  she  was  meet- 
ing the  automobile  coming  in  the  other  direction  and  at 
the  place  where  Ileep  was  driving  on  the  right  side  of  the 
road  to  pass  the  automobile.  Upon  appellee's  own  state- 
ment, if  she  had  kept  on  her  own  side  of  the  road  or  kept 
behind  Ileep's  rig,  she  would  not  have  been  injured,  as  the 
horse  was  not  afraid  of  such  machines.  The  horse  was  at  a 
place  where  it  had  had  a  runaway  before  and  it  was  her 
duty  to  observe  such  care  as  a  prudent  person  would  exer- 
cise under  like  circumstances.  This  appellee's  evidence 
shows  she  did  not  do.  As  appellee  failed  to  prove  the 
allegation  of  her  declaration  that  she  was  in  the  exercise 
of  ordinary  care  for  her  own  safety,  and  her  own  evidence 
shows  that  she  was  guilty  of  negligence  that  caused  her  own 
injury,  the  judgment  must  be  reversed. 

It  is  therefore  unnecessary  to  discuss  the  amount  of  the 
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verdict  and  judgment,  except  to  say  that  the  proof  is  that 
appellee  was  but  slightly  injured,  and  that  we  regard  the 
verdict  as  excessive.     The  judgment  is  reversed. 

Reversed. 


Ira  J.  Cook^  Appellant,  y.  City  of  Marseilles,  Appellee. 

Gen.  No!  4,882. 

1.  Municipal  corporations — right  of  officials  to  compensation. 
If  a  person  Is  appointed  or  elected  to  a  public  office  for  which  no 
salary  or  compensation  is  fixed  by  law»  any  services  rendered  are 
gratuitous  and  no  recovery  can  be  had  therefor. 

2.  Municipal  corporations — to  fiat  essential  to  recovery  of  com- 
pensation hy  official.  In  order  that  an  official  of  a  city  or  village 
may  recover  compensation  for  his  services,  he  must  first  allege  and 
prove  a  valid  appointment. 

3.  Constitutional  law — when  ordinance  in  violation  of  section 
21  of  article  6.  Held,  that  the  ordinance  in  question  in  this  case 
providing  for  the  appointment  of  a  village  constable,  was  void  as 
in  violation  of  section  21  of  article  6  of  the  constitution  of  1870. 

4.  Pleading — when  action  of  court  in  canning  hack  demurrer 
proper.  The  rule  that  when  a  demurrer  to  a  pleading  has  been 
interposed  and  overruled- and  the  party  interposing  the  demurrer 
does  not  elect  to  abide  by  his  demurrer  to  such  pleading,  but  con- 
fesses that  the  pleading  is  a  good  pleading,  then  he  cannot  after- 
ward if  a  demurrer  is  filed  to  a  subsequent  pleading  have  it  car- 
ried back  and  sustained  to  the  pleading  to  which  a  demurrer  has 
been  previously  overruled,  is  subject  to  the  exception  that  the 
court  may  in  its  discretion  permit  the  pleading  filed  to  be  with- 
drawn and  then  may  carry  back  the  demurrer. 

5.  Pleading — when  plea  of  res  judicata  insufficient,  A  plea  of 
former  adjudication  is  insufficient  where  it  only  answers  a  portion 
of  a  count. 

6.  P1.EADIN0 — when  plea  of  estoppel  informal,  A  plea  of  estoppel 
is  informal  when  it  does  not  conclude  that  the  defendant  will  rely 
upon  the  adjudication  set  up  as  an  estoppel. 

7.  Practice — effect  where  issues  are  incomplete.  Notwithstand- 
ing the  issues  are  incomplete  in  that  no  plea  was  filed  to  the  com- 
mon counts,  the  issue  will  be  treated  as  complete  where  the  parties 
to  the  cause  have  so  treated  it. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  La  Salle  County; 
the  Hon.  Edgar  Eldbedge,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 
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Statement  by  the  Court.  Ira  J.  Cook,  appellant,  be- 
gan this  suit  in  assumpsit  December  13,  1890,  to  recover 
a  salary  or  compensation  for  services  as  city  marshal  of  tho 
city  of  Marseilles  from  May,  1897,  to  September  27,  1898. 
The  subject-matter  of  litigation  in  Ward  v.  Cook,  78  111. 
App.,  Ill,  ^vas  for  the  identical  services  from  May  to  Sep- 
tember inclusive,  1897.  The  original  declaration  consisted 
of  seven  counts.  The  defendant,  appellee,  demurred  to  each 
count.  The  court  overruled  the  demurrer  to  the  first  and 
seventh,  and  sustained  it  to  the  second,  third,  fourth,  fifth 
and  sixth  counts,  and  appellant  elected  to  abide  by  the 
counts  to'  which  the  demurrer  was  sustained.  Appellant 
then  by  leave  of  the  court  filed  three  additional  counts.  Ap- 
pellee filed  the  general  issue  and  a  special  plea  to  the  second 
additional  count,  and  demurred  to  the  first  and  third  addi- 
tional counts.  This  demurrer  was  overruled  as  to  the  first 
additional  count  and  sustained  as  to  the  third,  and  appellant 
abided  by  his  third  additional  count.  Appellee  filed  a  gen- 
eral issue,  and  a  special  plea  to  the  first  additional  count. 
Issue  was  joined  on  the  general  issues  to  the  first  and  third 
additional  counts,  and  a  demurrer  was  filed  to  the  special 
plea  to  the  second  additional  count.  Appellee  at  a  later 
term,  with  a  different  judge  presiding,  obtained  leave  to 
Avithdraw  the  general  issue  to  the  first  additional  count,  over 
the  objection  of  appellant,  and  the  demurrer  to  the  special 
plea  was  carried  back  and  sustained  to  the  first  additional 
count  to  which  a  demurrer  at  a  previous  term  had  been 
overruled,  and  appellant  elected  to  abide  by  his  said  count. 
Appellee  then  by  leave  of  court  filed  an  additional  plea  of 
estoppel  to  the  second  additional  count.  .Appellant  de- 
murred to  the  plea  of  estoppel  and  the  demurrer  w^as  over- 
ruled. Appellant  filed  six  replications  to  the  plea  of  estop- 
pel ;  a  demurrer  was  filed  and  sustained  to  all  these  replica- 
tions but  the  first  and  second,  whereupon  appellant  with- 
drew all  the  replications  to  the  plea  of  estoppel,  and  obtained 
leave  to  abide  by  his  demurrer  to  that  plea.  The  case  was 
tried  before  a  jury  on  the  first  count  of  the  original  declara- 
tion, the  second  additional  count  and  the  common  counts. 
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At  the  close  of  all  the  evidence  the  court  excluded  the  evi- 
dence and  directed  a  verdict  for  the  defendant. 

James  J.  Conway  and  L.  W.  Beeweh,  for  appellant. 

Peter  M.  !Mac Arthur,  City  Attorney,  for  appellee. 

[NfR.  Justice  Thompson  *  delivered  the  opinion  of  the 
court. 

The  appellant  assigns  for  error  the  sustaining  of  the  de- 
murrer to  the  second,  third,  fourth,  fifth  and  sixth  counts 
of  the  original-declaration,  and  says  they  were  good  counts, 
but  makes  no  argument  nor  gives  any  reasons  to  sustain  the 
counts.  The  second  and  fourth  counts  attempted  to  set  up  a 
cause  of  action  for  services  as  city  marshal,  and  in  neither 
count  avers  there  was  any  ordinance  of  the  city  of  Marseilles 
fixing  any  salary  or  compensation  for  such  office  during 
the  time  such  services  were  rendered.  The  State  law  does 
not  fix  any  salary  or  compensation  for  the  office.  If  a 
person  is  appointed  or  elected  to  a  public  office  for  which 
no  salary  or  compensation  is  fixed  by  law,  any  sendees 
rendered  are  gratuitous  and  no  recovery  can  be  had  for  such 
services.  Bruner  v.  Madison  County,  111  111.,  10 ;  23  Am. 
&  Eng.  Encyc.  (2d  ed.)  390;  Ward  v.  Cook,  78  111.  App., 
111.  Each  of  said  counts  was  defective  in  failing  to  allege 
a  salary  fixed  by  ordinance. 

The  third,  fifth  and  sixth  counts  attempted  to  set  up 
a  cause  of  action  for  services  as  village  constable.  The 
third  and  fifth  counts  are  defective  for  the  same  reason 
as  the  second  and  fourth,  in  that  they  do  not  allege  any 
ordinance  fixing  the  salary  of  a  village  constable,  neither 
do  they  allege  ])laintiff's  election  to  that  office.  The  sixth 
count  alleges  his  appointment  by  the  mayor  and  trustees  as 
village  constable,  and  an  ordinance  of  the  village  fixing  the 
salary  at  $50  per  month.  Counsel  for  appellant  in 
their  brief  set  out  a  copy  of  an  ordinance  of  the  village 
of  Marseilles  providing  for  the  appointment  of  a  village 
constable,  and  state  that  in  1893  the  village  organized  as 
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a  city  under  the  general  incorporation  act,  and  insist  that 
the  ordin.ances  of  the  village  for  the  appointment  of  a  con- 
stable would  enable  appellant  as  marshal  to  draw  the  salary 
of  a  village  constable.  The  ordinance  was  a  void  ordinance, 
since  sections  11  and  12  of  article  XI  of  the  city  and  village 
act  authorizing  the  appointment  of  a  village  constable,  are 
in  violation  of  section  21,  of  article  VI,  of  the  constitution. 
People  V.  BoUam,  182  111.  528.  The  sixth  count  being 
based  on  a  void  ordinance,  did  not  state  a  cause  of  action. 
The  ruling  of  the  court  was  correct  on  the  demurrer  to  the 
original  declaration. 

It  is  insisted  that  the  court  erred  in  permitting  the  gen- 
eral issue  to  the  first  additional  count  to  be  withdrawn  and 
then  carrying  the  demurrer  to  the  special  plea  back  to  that 
count  after  a  demurrer  to  it  had  been  overruled  at  a  previous 
term  by  another  judge. 

It  is  a  well-established  rule  of  pleading  at  common  law 
that  when  a  demurrer  to  a  pleading  has  been  interposed  and 
overruled,  and  the  party  interposing  the  demurrer  does  not 
elect  to  abide  by  his  demurrer  to  such  pleading  but  confesses 
that  the  pleading  is  a  good  pleading,  then  he  cannot  after- 
wards, if  a  demurrer  is  filed  to  a  subsequent  pleading,  have 
it  carried  back  and  sustained  to  the  pleading  to  which  a  de- 
murrer had  been  previously  overruled;  yet  to  this  rule 
there  is  an  exception  in  this  State.  In  Fort  Dearborn  Lodge 
V.  Klein,  115  111.,  177,  it  was  said:  "Jl^or  do  we  agree  with 
counsel  for  the  appellant,  that  where  a  court  has  made  an 
order  either  sustaining  or  overruling  a  demurrer  to  a  pleading, 
such  order  passes  beyond  the  control  of  the  court.  *  *  * 
We  are  of  the  opinion  that  under  the  present  liberal  practice 
the  court  has  the  power  and  that  it  is  its  duty  at  any  time 
before  trial,  when  it  becomes  satisfied  that  an  erroneous 
ruling  has  been  made  with  respect  to  the  sufficiency  of  a 
pleading  or  other  similar  matter,  to  set  aside  the  order  and 
correct  the  error.  *  *  *  The  fact  that  the  order  was 
made  by  another  judge  is  a  matter  of  no  consequence  what- 
ever. The  power  of  the  trial  judge  was  precisely  the  same 
as  if  he  had  made  the  ruling  himself."     Until  final  judg- 
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ment  shall  be  rendered  in  the  suit  the  whole  record  is  before 
the  court  and  an  interlocutor}'  order  or  judgment  may  be 
corrected  at  any  time.  Brush  v.  Seguin,  24  111.,  254;  Con- 
stantine  v.  Foster,  57  111.,  30;  Fish  v.  Farwell,  160  111.,  236; 
C.  &  A.  E.  R.  Co.  V.  Harrington,  102  111.,  9;  Dowie  v. 
Priddle,  216  111.,  553;  6  Encyc.  of  PI.  and  Pr.,  331.  The 
order  permitting  the  general  issue  to  the  first  additional 
count  to  be  withdrawn  and  carrying  the  demurrer  to  the 
special  plea  back  to  the  said  count  was  made  February  15th 
and  the  case  was  called  for  trial  April  8th.  The  appellant, 
when  the  demurrer  was  carried  back  to  the  first  additional 
count,  elected  to  stand  by  that  count,  so  that  the  action  of 
the  court  in  permitting  the  demurrer  to  be  carried  back  to  the 
count  was  before  the  case  was  called  for  trial,  and  was 
clearly  within  the  approved  practice,  if  the  said  count  was 
so  defective  as  not  to  sustain  a  judgment,  or  that  it  might 
be  taken  advantage  of  on  a  motion  in  arrest  of  judgment. 
A  trial  judge  should  not  be  embarrassed  by  trying  the  case 
upon  a  theory  he  believes  unsound.  Beckstrom  v.  Krone, 
125  111.  App.,  376.  The  first  additional  coimt  sought  to 
recover  upon  an  ordinance  of  the  village  of  Marseilles  pro- 
viding for  the  appointment  of  a  village  constable,  fixing  the 
salary  of  such  appointed  village  constable  at  $50  per  month, 
and  the  appointment  of  appellant  thereunder.  This  count 
was  bad  for  the  same  reason  the  sixth  original  count  was 
bad.     People  v.  Bollam,  supra. 

The  second  additional  count  declared  on  an  ordinance 
claimed  to  have  been  passed  April  25,  1893,  creating  the 
office  of  city  marshal  and  avers  that  said  ordinance  was 
"lost  and  omitted  to  be  printed  in  the  book  of  revised  ordi- 
nances," and  avers  that  plaintiff  was  appointed  city  mar- 
shal in  1894,  in  1895,  and  in  1896,  and  alleges  that  in  1897 
an  ordinance  was  passed  establishing  the  office  of  city  mar- 
shal and  fixing  the  salary  of  that  office  at  $50  per  month 
and  that  plaintiff  continued  to  serve  as  marshal  until  Sep- 
tember, 1898,  under  the  appointments  of  1894,  1895  and 
1896,  and  that  the  city  council  of  the  city  of  Marseilles 
did  each  and  every  month  from  April,  1897,  vote  to  pay 
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plaintiff  $50  per  month  for  his  services,  but  that 
Eben  J.  Ward,  mayor  of  said  city,  refused  to  sign  said 
orders  or  warrants,  and  that  defendant  is  indebted  to  plain- 
tiff for  said  services,  etc.  The  defendant  filed  the  general 
issue  to  this  count  and  a  special  plea  which  is  mentioned  in 
the  record  but  is  not  copied  therein,  and  afterwards  by  leave 
filed  an  additional  special  plea,  averring  that  at  the  October 
term,  1898,  of  the  LaSalle  county  Circuit  Court  the  plaintiff 
impleaded  Eben  J.  Ward,  mayor  of  said  defendant,  in  an 
action  of  mandamus  to  compel  said  Ward  as  such  mayor  to 
sign  warrants  for  the  months  of  3ilay  to  September,  1897, 
for  the  same  services  in  said  count  mentioned,  and  such 
proceedings  were  had  that  said  Ward  was  ordered  to  sign 
said  warrants,  and  that  said  cause  was  appealed  to  the  Ap- 
pellate Court  of  the  Second  District  of  the  State  of  Illinois, 
and  such  proceedings  were  had  in  said  Appellate  Court  that 
afterwards,  by  the  judgment  of  said  Appellate  Court,  the 
judgment  of  said  Circuit  Court  was  reversed  without  re- 
manding, and  it  was  therein  adjudged  that  said  plaintiff  was 
not  and  had  not  been  city  marshal  of  said  city  of  Marseilles, 
and  was  not  entitled  to  any  compensation  as  city  marshal, 
which  said  judgment  remains  in  full  force,  etc.  Tlie  effect 
of  the  plea  is  to  set  up  that  it  has  been  adjudicated  that  plain- 
tiff was  not  city  marshal  under  the  appointment  which  he 
now  alleges  as  the  basis  of  his  cause  of  action.  As  a  plea  of 
former  adjudication  it  is  insufficient  as  it  only  answers  a 
part  of  the  count,  and  as  a  pure  plea  of  estoppel  it  is  in- 
formal in  that  it  does  not  conclude  that  defendant  will  rely 
upon  such  adjudication  as  an  estoppel  of  the  allegation  that 
plaintiff  was  city  marshal.  The  demurrer  should  have  been 
sustained.  City  of  East  St.  Louis  v.  Flannigen,  34:  111. 
App.,  596;  8  Encyc.  of  PI.  &  Pr.,  12. 

Xo  plea  appears  to  have  been  filed  to  the  common  counts. 
The  plaintiff  having  proceeded  to  trial  on  the  issues  joined 
and  the  common  counts  without  a  formal  issue  thereto,  with- 
out asking  for  judgment  for  want  of  a  plea  cannot  after  a 
verdict  take  advantage  of  such  failure  to  plead.  It  will  be 
presumed  the  pleading  Avas  oral,  and  the  defect  is  cured  by 
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the  statute  of  amendments.  Brazzle  v.  Usher,  Beecher's 
Breese,  35 ;  Graham  v.  Dixon,  3  Scam.,  115;  Supreme  Court 
of  Honor  v.  Barker,  96  111.  App.,  490. 

The  appellant  offered  evidence  that  he  had  performed 
services  for  the  city  of  Marseilles  under  the  orders  of  Mayor 
Ward,  and  he  was  asked  the  question  when  he  was  appointed 
and  commissioned  marshal,  but  he  did  not  offer  to  show 
such  appointment  by  any  city  records,  but  offered  to  show 
by  the  records  that  the  city  council  voted  to  pay  him,  to 
all  of  which  objections  were  sustained.  The  records  of  the 
village  of  ^Marseilles  concerning  the  appointment  of  a  village 
constable  and  his  duties,  and  the  city  ordinance  of  the  city 
of  Marseilles  passed  May  6,  1897,  creating  the  ofl&ce  of  city 
marshal  and  fixing  his  salary  at  $50  per  month,  were  also 
offered  in  evidence,  and  an  objection  sustained.  No  proof 
of  any  kind  was  offered  showing  an  appointment  of  city 
marshal  subsequent  to  May  6,  1897,  nor  any  proof  offered 
showing  any  ordinance  concerning  the  city  marshal  as  de- 
clared upon  in  the  second  additional  count,  and  alleged  to 
have  been  passed  in  1893,  and  averred  to  be  lost. 

Xone  of  the  evidence  offered  was  competent  to  prove  a 
liability  against  the  city  for  services  as  city  marshal  until 
proof  was  made  of  a  valid  appointment  of  city  marshal  by 
the  city  records  and  an  ordinance  creating  the  office  in  force 
at  the  time  of  the  appointment.  Under  the  remaining 
counts  of  the  declaration  on  which  the  case  was  tried  there 
could  be  no  recovery  upon  the  evidence  offered,  and  a  verdict 
was  properly  directed  for  the  defendant.  The  overruling 
of  the  demurrer  to  the  special  plea  was  harmless  error. 
Finding  no  reversible  error  in  the  case,  the  judgment  is  af- 
firmed. 

Afp,rmed, 
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Illinois  Commercial  Men's  Association  y.  Mary  M. 
Perrin. 

Gen.  No.  4,8i0. 

1.  Corporations — ivhen  directors*  meeting  valid  and  regular. 
When  all  directors  are  present  and  participate  in  a  meeting,  suflQ- 
cient  notice  will  be  presumed  in  the  absence  of  evidence  to  the 
contrary. 

2.  Fraternal  BENEFrr  societies — what  essential  to  valid  assess- 
ment. Where  the  power  to  make  an  assessment  is  permitted  upon 
an  existing  necessity  therefor,  it  is  incumbent  upon  the  society,  in 
order  to  establish  the  validity  and  propriety  of  the  assessment,  to 
show  by  affirmative  evidence  that  the  necessity  existed. 

3.  Practice — when  ruling  erroneous  for  reason  assigned,  will  not 
he  sustained  notwithstanding  existence  of  valid  reason  therefor. 
An  erroneous  ruling  to  a  specific  objection  will  not  be  sustained 
even  though  the  ruling  is  correct  for  another  and  unassigned  reason 
if  the  party  against  whom  the  ruling  was  made  would  be  prejudiced 
by  the  sustaining  on  review  of  the  ruling  because  of  the  unassigned 
reason. 

4.  Instructions — error  to  refuse,  which  tell  jury  that  they  must 
not  disregard  late  given  hy  court.  It  is  error  to  refuse  an  instruc- 
tion which  tells  the  jury  that  the  instructions  given  by  the  court  are 
the  law  and  that  they  have  no  right  to  disregard  any  of  them. 

5.  Instructions — when,  upon  credibility  of  witnesses,  properly 
refused.  An  instruction  upon  the  credibility  of  witnesses  is  prop- 
erly refused  where  it  employs  the  phrase,  "circumstances  appear- 
ing on  the  trial,"  instead  of  the  clause,  "circumstances  appearing 
in  evidence." 

6.  Instructions — when  upon  preponderance  of  evidence  properly 
refused.  An  instruction  upon  the  question  of  the  preponderance  of 
the  evidence  is  properly  refused  which  omits  from  the  matters  to  be 
considered  by  the  jury  "the  number  of  witnesses  testifying  to  any 
particular  fact  or  state  of  facts." 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Lake  County;  the 
Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.  Reversed  and  remanded.  Opinion  filed 
March  11,  1908. 


James  Maker,  for  appellant. 
Charles  B.  Obermeyer,  for  appellee. 
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Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  appellant  is  a  mntnal  accident  insurance  company 
doing  business  on  the  assessment  plan,  and  is  engaged  in 
insuring  commercial  trav2lers  against  accident.  On  Novem- 
ber 7,  1903,  appellant  received  Frank  E.  Perrin  as  a  mem- 
ber, and  issued  to  him  a  policy  of  insurance  or  benefit  cer- 
tificate, providing  that  in  consideration  of  the  payment  of 
certain  annual  dues  and  also  upon  the  payment  of  all  assess- 
ments made  and  assessed  against  him  as  a  member  of  said 
association,  within  the  time  provided  *for  the  payment 
thereof,  there  shall  be  paid  to  said  member  certain  bene- 
fits in  case  of  accidental  injury,  and  in  case  of  accidental 
death  of  said  member,  there  shall  be  paid  to  Mary  M.  Per- 
rin, mother  of  said  member,  the  sum  of  $5,000  subject  to  the 
provisions  of  the  by-laws  of  said  association  and  all  amend- 
ments thereto.  On  the  night  of  July  16,  1904,  Frank  E. 
Perrin,  in  attempting  to  get  on  a  moving  freight  train  at 
Lake  Bluff,  received  such  injuries  that  he  died  three  days 
later,  Mary  il.  Perrin,  the  beneficiary  named  in  the  policy, 
brought  this  suit  against  the  insurance  association  and  re- 
covered a  verdict  for  $5,000  on  which  judgment  was  rendered 
against  it.     The  association  appeals  from  this  judgment. 

The  declaration  contains  two  counts  based  upon  the  bene- 
fit certificate.  The  defendant  filed  the  general  issue  and  two 
s])ecial  pleas.  Xo  replications  Avere  filed  to  the  special 
l)lea8,  but  the  appellant  states  and  the  appellee  conceded  that 
it  was  agreed  (although  this  agreement  appears  to  have  been 
omitted  from  the  record),  that  the  special  pleas  might  be 
disregarded,  and  that  all  proper  defenses  might  be  made,  and 
all  com})etent  and  proper  evidence  introduced  imder  the 
general  issue  with  the  same  effect  as  if  special  pleas  had  been 
filed. 

Appellant  contends  that  there  is  error  in  the  following 
particulars:  (1)  That  it  made  an  assessment  of  $2  on  each 
member  of  the  association  on  April  30,  1904,  called  June 
1,  and  due  July  1,  1904,  and  that  this  assessment  was 
not  paid,  and   that  the  certificate  had   lapsed   at  the  time 
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Perrin  received  the  injury,  and  that  the  court  erred  in  sus- 
taining objections  to  and  excluding  evidence  regarding  this 
assessment,  and  also  in  sustaining  objections  to  evidence 
offered  to  show  the  mailing  of  a  notice  of  that  assessment  to 
Frank  E.  Perrin;  (2)  that  the  membership  was  void  because 
the  applicant  stated  in  his  application  for  membership  that 
he  had  been  a  commercial  traveler  for  one  year  preceding 
the  application,  whereas  he  had  not  been  a  commercial  trav- 
eler that  length  of  time;  (3)  that  appellee  cannot  recover, 
for  failure  to  give  the  association  written  notice  of  the  death 
within  fifteen  days  thereafter,  and  to  present  proof  of  death 
within  thirty  days,  as  required  by  the  by-laws;  (4)  that 
appellee  cannot  recover,  because  the  deceased  was  not  exer- 
cising due  care  for  his  self-protection  as  required  by  the  by- 
laws at  the  time  he  met  the  accident  which  caused  his  death ; 
(5)  that  appellee  cannot  recover,  because  at  the  time  de- 
ceased was  injured  he  was  violating  a  law  of  the  State,  and 
under  the  by-laws  that  invalidated  the  certificate;  (6)  that 
there  was  error  in  giving  and  refusing  instructions. 

Section  1  of  article  III  of  the  by-laws  of  the  association 
provides :  "The  ofiicers  of  the  association  shall  be  a  president, 
a  vice-president,  a  secretary  and  treasurer,  and  a  board  of 
directors  consisting  of  ten  members."  Section  1  of  article 
YI  of  the  by-laws  provides:  "The  board  of  directors  may 
order  an  assessment  of  not  to  exceed  two  dollars  upon  each 
member  of  this  association  when  needed."  Section  4  of 
article  X  provides:  "The  board  of  directors  shall  hold  a 
regular  meeting  at  such  time  in  each  month  as  they  may 
select,  to  consider  such  business  as  may  come  before  them, 
and  they  shall  hold  such  special  meetings  as  the  interests 
of  the  association  may  require,  such  meetings  to  be  called  by 
the  president,  or  in  his  absence  by  the  vice-president.  The 
secretary  shall  mail  to  each  member  of  the  board  of  direc- 
tors, not  less  than  three  days  before  every  regular  and  special 
meeting  of  such  board  of  directors,  a  notice  of  the  time  and 
place  of  such  meeting." 

Oral  proof  was  made  that  for  thirteen  years  the  board  of 
directors  had  met  regularlv  on  the  last  Saturday  of  every 
35 
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month.  On  the  back  of  the  application  for  membership 
signed  by  Frank  E.  Perrin  is  printed  the  following:  "The 
regular  board  meetings  are  held  the  last  Saturday  of  each 
month  at  the  ofiBce  of  the  association  in  Chicago,  111."  The 
appellant  offered  in  evidence  the  record  of  a  meeting  of  the 
board  of  directors  held  on  Saturday,  April  30,  1904,  as 
follows :  "  April  30,  1904.  The  regular  meeting  of  the 
board  of  directors  was  called  to  order  by  President  Geo.  W. 
Smith,  at  8.20  p.  m.  The  following  members  answered  to 
roll  call:  president,  George  W.  Smith;  vice-president,  L.  A. 
Tyler;  R.  F.  Carr,  C.  C.  Fitzmaurice,  R.  G.  Murdock,  F. 
W.  Scyfaith,  F.  A.  Warren,  R.  M.  Sweitzer,  W.  W.  Kinklev, 
J.  W.'Stoll,  S.  S.  Blum,  and  F.  F.  Joyce." 

*The  minutes  of  the  regular  meeting  of  March  26,  1904, 
were  read  and  approved."  *  *  *  « Moved  by  Mr. 
Blum,  seconded  by  Mr.  Carr,  that  assessment  Xo.  41,  $2.00 
from  each  member,  be  called  June  1st,  due  July  1,  1904. 
Carried."  *  *  *  "Approved  May  28,  1904.  R.  A. 
Cavenaugh,  Sec'y  &  Treas."     *     *     * 

The  minutes  of  the  meeting  of  May  28th,  showing  a  full 
board  present  and  the  approval  of  the  record  of  April  30th, 
were  also  offered  in  evidence.  One  of  the  duties  of  the 
secretary  as  provided  in  the  by-laws  is,  "to  prepare  and  send 
all  notices  of  meetings  of  the  association  and  of  the  board  of 
directors."  The  secretary,  Cavenaugh,  testified  that  about 
seven  days  before  April  30th,  he  wrote  ten  letters,  one  to 
each  member  of  the  board  of  directors,  and  sent  one  by  mail 
to  each  director  at  his  address,  but  was  not  permitted  to 
give  the  contents  of  the  letters  for  the  reason  it  was  not 
shown  that  the  originals  could  not  be  produced  or  that  he 
did  not  have  a  copy  thereof. 

The  appellee  objected  to  the  record  of  the  meeting  at 
which  the  assessment  was  made  for  the  reason  it  was  not 
proved  that  the  meeting  was  regularly  called  and  that  it 
Avas  not  proved  that  the  secretary  had  sent  out  the  notice 
required  by  the  by-laws.  The  court  remarked,  "There  is 
nothing  here  to  show  it  was  called  legally  or  properly  in 
accordance  with  the  by-laws,  unless  it  was  so  done  it  is  my 
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impression  that  it  would  not  be  a  regular  meeting  that  would 
be  binding  on  any  outsider/'  and  sustained  the  objection. 
After  the  objection  had  been  sustained  the  further  objection 
was  made  that  there  was  no  showing  that  there  was  any 
necessity  for  the  assessment.  Counsel  for  appellant  stated 
that  the  board  of  directors  did  not  need  to  show  their  reasons 
for  those  things,  and  the  court  remarked  that  that  was  a 
matter  within  their  discretion.  The  court  sustained  the 
objection  to  the  record  because  of  the  first  reason  assigned. 
The  record  itself  shows  that  every  director  and  all  the  offi- 
cers were  present  at  the  meeting  of  April  30th.  When  all 
the  directors  are  present  and  participate  in  the  meeting  suf- 
ficient notice  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary.  Sargent  v.  Webster,  13  Met.  (Mass.),  497; 
Chase  v.  Tuttle,  55  Conn.,  455 ;  Minneapolis  Times  Co.  v. 
Mmocks,  53  Minn.,  386.  The  court  erred  in  excluding  the 
evidence  because  of  the  failure  to  prove  the  mailing  of  notice 
of  the  meeting  by  the  secretary.  Had  the  court  sustained  the 
objection  because  of  failure  to  prove  the  necessity  of  the 
assessment  alone  we  are  of  the  opinion  the  ruling  would 
have  been  correct,  but  the  intimation  was  that  that  was  not 
necessary.  The  by-laws  providing  that  "The  board  of  di- 
rectors may  order  an  assessment  of  not  to  exceed  two  dollars 
upon  each  member  of  this  association  when  needed,"  the 
necessity  of  the  assessment  was  a  prerequisite  to  making  it. 
The  resolution  not  showing  within  itself  that  necessity,  it 
devolved  upon  the  association  to  show  that  fact  by  direct 
and  affirmative  testimony  before  the  resolution  could  be  ad- 
mitted. Bagley  v.  Grand  Lodge  of  A.  O.  U.  W.,  131  111., 
408;  Is'orthwestem  T.  M.  Assn.  v.  Schauss,  148  111.,  304; 
Supreme  Couucil  Am.  Leg.  of  Honor  v.  Haas,  116  111.  App., 
587 ;  Mutual  Aid  Assn.  v.  Hogan,  124  111.  App.,  447.  Had 
it  not  been  intimated  that  proof  of  the  necessity  of  the 
assessment  was  not  a  prerequisite,  and  the  objection  to  the 
record  had  been  sustained  because  of  such  failure  of  proof 
alone,  the  appellant  might  have  made  that  proof.  The  court 
having  sustained  the  objection  for  a  particular  reason  urged 
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by  appellee,  he  should  not  now  be  permitted  to  urge  an  en- 
tirely different  reason. 

Instruction  Xo.  2  asked  by  appellant  and  refused  said 
that  the  instructions  given  by  the  court  are  the  law  and 
that  the  jury  had  no  right  to  disregard  any  of  them.  AVe 
hold  that  this  announced  a  correct  proposition  of  law.  In 
criminal  cases  juries  are  the  judges  of  the  law,  and  some 
of  the  jurors  may  have  sat  in  such  cases  and  know  that  state 
of  the  law,  and  it  was  proper  to  advise  them  that  they  were 
not  at  liberty  to  disregard  the  instructions  of  the  court.  In- 
struction five  on  the  credibility  of  witnesses  was  properly 
refused  because  it  used  the  phrase,  "circumstances  appearing 
on  the  trial"  instead  of  '^circumstances  appearing  in  evi- 
dence." Instruction  Xo.  6  upon  the  preponderance  of 
the  evidence,  omitted  from  the  matters  to  be  considered  by 
the  jury  "the  number  of  witnesses  testifying  to  any  particu- 
lar fact  or  set  of  facts."  E.,  J.  &  E.  Ey.  Co.  v.  Lawlor, 
221)  111.,  021.  Some  of  the  other  refused  instructions  Avere 
contained  in  the  instructions  given,  and  others  were  prop- 
erly refused  as  calling  attention  to  and  tliereby  emphasizing 
l)articular  facts. 

We  do  not  think  it  proper  on  the  present  appeal  to  express 
any  opinion  concerning  other  questions  presented,  as  the 
proof  upon  them  upon  another  trial  may  be  different  or  more 
complete.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Ida  L.  Pasquay,  Appellee,  t.  Arthur  Keithtey,  Appel- 
lant. 

Gen.  No.  4,932. 

1.  STATin^:  OF  FRAT'DS — icUcn  oral  contract  for  sale  of  land  valid. 
An  oral  contract  for  the  sale  of  land  may  be  as  obligatory  upon  the 
parties  to  it  as  a  written  contract,  where  such  parties  do  not  raise 
the  objection  that  it  is  not  in  writing. 

2.  Statute  of  frauds — when  cannot  he  availed  of  in  equity.     In 
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equity  a  defendant  cannot  avail  himself  of  the  Statute  of  Frauds 
unless  he  pleads  it. 

3.  Statute  oe'  Frauds — who  cannot  plead  defense  of.  The  de- 
fense of  the  Statute  of  Frauds  is  personal  and  cannot  be  made  hy 
persons  who  are  neither  parties  nor  privies  thereto;  creditors  are 
not  privies  to  contracts  of  their  debtors  and  cannot  interpose  the 
Statute  of  Frauds. 

4.  Notice — effect  of  possession  as.  Possession  of  real  estate  Is 
notice  of  a  claim  of  equitable  right  therein. 

5.  AriACHMENT — extent  of  rights  acquired  hy.  A  creditor  by 
attachment  obtains  no  greater  right  than  his  debtor  had. 

Bill  In  chancery.  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  L.  D.  Puterbaugh,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  AflSirmed.  Opinion  filed  March 
11,  1908. 

Statement  by  the  Court.  Ida  L.  Pasquay,  appellee, 
filed  her  bill  in  chancery  against  Ernest  A.  Pasquay,  Ru- 
dolph Pasqiiay,  Albert  Pasquay  and  Arthur  Keithley,  to- 
gether with  Rudolph  Pasquay,  Ernest  A.  Pasquay  and  Albert 
Pasquay,  as  administrators  with  the  will  annexed  of  the  estate 
of  Eniilie  Pasquay,  deceased,  praying  for  certain  relief  there- 
in.    The  bill  was  afterwards  amended. 

The  bill  as  amended  alleges  in  substance  that  Emilie  Pas- 
quay died  testate  in  February,  1003,  leaving  Albert,  Rudolph 
and  Ernest  Pasquay  with  complainant  as  her  only  heirs,  all 
of  whom  were  of  full  age  at  the  time  of  their  mother's  death ; 
that  she  died  seized  of  the  south  half  of  lot  six  in  block 
sixty-four  in  Monson  and  Sanford's  addition  to  the  city  of 
Peoria,  which  was  of  the  fair  cash  value  of  $4,500;  that 
said  will  was  admitted  to  probate;  that  the  executors  and 
trustees  named  in  said  will  declined  to  qualify,  and  her  three 
sons  were  aj^pointed  administrators;  and  the  will  is  made 
a  part  of  the  bill.  The  provisions  of  the  will  involved  in 
this  case  arc : 

"Second.  It  is  my  will  that  my  executors  shall  divide  all 
my  estate  (except  the  sum  of  $4,500  of  which  I  will  dis- 
pose in  the  next  clause)  in  equal  shares  among  my  children. 

"Third.  I  give  and  bequeath  to  my  daughter,  in  addi- 
tion to  her  one-fourth  share  of  my  estate,  $4,500,  which 
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sum  I  give  to  my  executors  and  to  the  survivors  and  sur- 
vivor of  them. 

"In  trust  for  the  purpose  of  paying  my  said  daughter, 
Ida,  the  income  and  interest  of  the  same  in  semi-annual 
installments  for  her  sole  personal  use;  and  if  such  income 
or  interest  should  not  be  necessary  for  my  said  daughter's 
use  or  support,  the  same  to  be  reinvested  the  same  as  the 
principal  and  whatever  sum  shall  remain  or  have  accumu- 
lated at  the  death  of  my  daughter,  Ida,  shall  be  divided 
among  her  brothers,  their  heirs,  or  assigns,  it  being  my  will 
that  said  interest  or  income  from  said  $4,500  shall  be  paid 
to  my  daughter,  Ida,  during  the  term  of  her  natural  life. 

"Fifth.  It  is  my  will  that  any  money  advanced  by  me  to 
any  of  my  children,  and  notes  and  mortgages  given  as  se- 
curity for  such  money  with  interest  remaining  unpaid  there- 
on, should  be  kept  out  and  deducted  from  the  share  or 
shares  of  such  child  or  children  at  the  division  of  my  esta'te, 
unless  I  should  otherwise  hereafter  dispose. 

"Sixth.  I  wish  to  have  my  executors  arrange  a  sale  of 
my  personal  property  and  real  estate  that  I  may  possess  at 
the  time  of  my  death,  giving  my  children  the  preference 
as  purchasers  at  such  sale. 

"Seventh.  I  give  to  my  said  executors,  their  successors 
and  successor,  full  power  to  execute  all  necessary  deeds  and 
conveyances  in  the  disposition  of  my  estate  and  to  carry  this 
will  into  effect." 

It  is  alleged  that  the  estate  of  Erailie  Pasquay  consisted 
largely  of  personal  property,  part  of  which  was  an  indebted- 
ness due  from  Ernest  Pasquay  of  $3,625,  from  Rudolph  of 
$900,  and  from  Albert  of  $625,  for  moneys  advanced  by  the 
deceased ;  that  said  administrators  took  possession  of  all  said 
personal  estate  inventoried  at  $16,120.57,  and  held  the  same 
without  making  any  account ;  that  the  debts  against  the  estate 
amounted  to  only  $429.31;  that  complainant  became  one 
of  the  bondsmen  of  said  administrators;  that  the  will  di- 
rected the  executors  to  sell  all  the  personal  and  real  estate 
owned  by  the  deceased  and  divide  the  proceeds,  one-fourth 
to  each  of  the  children  of  deceased,  withholding  $4,500  for 
the  benefit  of  complainant;  that  in  March,  1903,  prior  to 
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their  appointment  as  administrators,  complainant  and  her 
three  brothers  entered  into  a  verbal  agreement  tliat  instead 
of  said  real  estate  above  described  being  sold  and  converted 
into  money,  the  same  should  be  conveyed  to  complainant  in 
lieu  of  the  $4,500  bequeathed  to  her  by  the  will  of  her 
mother,  and  that  at  the  time  of  said  agreement  the  said 
Ernest,  Rudolph  and  Albert  Pasquay  delivered  to  complain- 
ant the  exclusive  possession  of  said  described  estate,  and  she 
entered  into  possession  of  the  same  and  has  been  ever  since  in 
possession  of  the  same  in  pursuance  of  said  agreement  and 
of  conveyances  hereinafter  mentioned;  that  no  deed  of  said 
property  to  this  complainant  was  made  by  Ernest,  Eudolph 
and  Albert  at  the  time  of  the  delivery  of  possession  to  her, 
but  they  held  the  said  $4,500  bequest  to  her  as  well  as  all 
the  balance  of  said  estate  except  a  note  and  mortgage  for  the 
sum  of  $1,200 ;  that  afterwards  by  virtue  of  said  agreement, 
and  in  consummation  thereof,  on  August  1,  1904,  Albert 
conveyed  by  quit-claim  deed  the  said  real  estate  to  Eudolph, 
and  on  August  12th  Eudolph  conveyed  in  like  manner  to 
complainant,  and  on  August  17,  1004,  Ernest  in  like  manner 
conveyed  to  complainant. 

The  bill  further  alleges  that  on  July  2,  1904,  Arthur 
Keithley  sued  out  of  the  Circuit  Court  of  Peoria  county 
a  writ  of  attachment  against  Albert  Pasquay,  and  the  sheriff 
of  said  county  under  said  writ  levied  on  said  real  estate, 
and  upon  the  interest  of  Albert  Pasquay;  that  afterwards, 
on  January  3,  1905,  a  judgment  was  obtained  in  said  at- 
tachment against  Albert  Pasquay,  both  on  the  attachment 
and  in  assumpsit,  for  $1,228.14,  and  afterwards  the  said 
property  was  sold  on  a  special  execution  issued  on  said  attach- 
ment, and  said  Keithley  purchased  said  interest  of  said  Al- 
bert Pasquay  for  $750,  and  now  claims  to  be  the  owner  of 
an  undivided  fourth  interest  therein;  that  at  the  time  of 
the  issuing  and  levying  of  said  writ  of  attachment  complain- 
ant was  in  full  and  exclusive  possession  of  said  real  estate 
and  that  said  Albert  Pasquay  had  received  all  his  rights, 
credits  and  shares  in  said  real  estate  before  the  issuing  of 
said  writ;  that  by  reason  of  the  premises  aforesaid  the  said 
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Albert,  Ernest  and  Rudolph  by  joining  with  complainant 
"had  the  right  to  convert  said  real  estate  into  real  estate 
instead  of  into  the  proceeds"  as  directed  by  said  will  in  favor 
of  their  sister,  and  did  exercise  the  said  right  with  the  con- 
sent of  complainant,  and  said  Albert  had  no  right  against 
the  protest  of  complainant,  either  voluntarily  or  by  the  action 
of  creditors,  to  make  such  conversion  or  to  part  with  his 
interest,  and  further  alleges  that  complainant  neither  gave 
consent  nor  authorized  said  levy,  but  repudiated  the  same 
and  alleges  that  said  levy  and  proceedings  thereunder  are 
void  and  a  cloud  upon  complainant's  title ;  that  at  the  death 
of  Emilie  Pasquay,  complainant  and  said  Albert  lived  on  said 
premises,  and  complainant  continued  to  make  said  premises 
her  home  until  the  making  of  the  deeds  aforesaid;  that  in 
addition  to  said  $1,200  which  have  been  turned  over  to  com- 
plainant as  a  credit  upon  her  undivided  fourth  interest  in 
said  estate,  and  after  allowing  the  full  value  of  said  real 
estate,  there  is  still  due  several  thousand  dollars,  which  is 
a  first  and  prior  lien  under  the  provisions  of  said  will  as 
against  said  Keithley,  and  in  case  said  real  estate  conveyed 
to  complainant  were  to  be  sold  and  complainant  were  given 
lier  rights  there  would  be  more  coming  to  her  than  the  full 
amount  of  proceeds  of  said  real  estate,  and  in  the  event 
that  said  real  estate  be  sold  by  a  trustee  appointed  to  make 
such  sale,  that  the  rights  and  equities  of  complainant  should 
be  ascertained  and  decreed  to  her  as  against  all  parties 
hereto.  The  bill  prays  that  on  a  hearing  the  rights  of  the 
parties  be  ascertained;  that  the  said  attachment  proceedings, 
including  the  levy  and  sale  and  the  deed  of  conveyance  there- 
under by  and  between  the  said  Arthur  Keithley  and  Albert 
Pasquay,  be  declared  null  and  void  as  against  the  rights  and 
equities  of  complainant  and  a  cloud  upon  her  title,  and 
that  the  title  to  said  premises  be  confirmed  and  decreed  in 
complainant  free  from  all  rights  of  said  Albert  Pasquay  and 
Arthur  Keithley,  or  in  the  event  that  said  premises  should  be 
sold  under  said  will,  that  a  trustee  be  appointed  and  that 
the  complainant  be  declared  entitled  to  the  proceeds  thereof. 
The  defendant  Keithley  filed  a  general  demurrer  to  tie 
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bill  as  amended.  The  other  defendants  entered  their  appear- 
ance and  were  defaulted  for  failure  to  answer.  The  de- 
murrer of  Keithley  w^as  overruled,  and  he  abiding  by  his 
demurrer,  a  decree  was  entered  finding  and  decreeing  that 
Albert  Pasquay  had  no  interest  in  said  premises  at  the  time 
of  the  levy  of  the  attachment,  and  that  said  proceedings  by 
said  Keithley  were  null  and  void  so  far  as  they  affected  the 
title  of  complainant  to  said  real  estate,  and  further  decreeing 
that  the  title  to  said  real  estate  be  vested  in  complainant. 
The  defendant  Keithley  appeals. 

Arthur  Keithley,  for  appellant. 

Sheen  &  Miller,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  will  of  Emilie  Pasquay  directed  that  her  real  es- 
tate should  be  by  her  executors  converted  into  money  and  di- 
vided amongst  the  children  in  equal  shares,  except  that 
$4,500  was  to  be  set  apart  and  the  income  paid  semi-annually 
to  Ida  Pasquay,  appellee,  and  at  her  death  the  principal  di- 
vided among  her  brothers,  their  heirs  or  assigns. 

The  bill  alleges  that  before  the  will  was  probated  in 
March,  1903,  the  complainant  and  her  three  brothers,  who 
Avere  all  of  age  and  were  the  only  persons  interested  in  the 
estate,  made  an  agreement  that  the  real  estate  in  controversy 
should  not  be  converted  into  money  for  the  purpose  of  dis- 
tribution, as  directed  by  the  will,  but  that  it  should  be  con- 
veyed to  complainant  in  lieu  of  the  $4,500  bequeathed  to 
her  by  her  mother,  and  that  at  that  time  Ernest,  Eudolph, 
and  Albert  delivered  to  complainant  exclusive  possession  of 
said  real  estate  and  she  then  entered  into  possession,  and 
has  remained  in  possession  ever  since.  This  contract,  while 
not  in  writing,  was  one  that  the  parties  thereto  had  the 
right  to  make  and  carry  out. 

An  oral  contract  for  the  sale  of  lands  may  be  as  obligator}^ 
on  the  parties  to  it  as  a  written  contract  where  they  mako 
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no  objeotionB  themselves  that  it  is  not  in  writing;  and  in 
equity  a  defendant  cannot  avail  himself  of  the  Statute  of 
Frauds  unless  he  pleads  it.  School  Trustees  v.  Wright,  12 
111.,  432;  Kelly  v.  Kendall,  118  111.,  650;  Wilson 
V.  Mason,  158  111.,  304.  But  the  defense  of  the  Statute 
of  Frauds  is  personal,  and  cannot  be  made  by  per- 
sons who  are  neither  parties  nor  privies  thereto.  It 
does  not  lie  in  the  mouth  of  a  third  person  to  object  for 
the  parties  to  a  contract  that  they  are  not  bound  by  its 
terms  because  it  is  verbal.  Creditors  are  not  privies  to 
contracts  of  their  debtors  and  cannot  interpose  the  Statute 
of  Frauds.  Singer,  Nimick  &  Co.  .v.  Carpenter,  125  111., 
117.  The  parties  to  the  contract  neither  claim  the  benefit 
of  the  Statute  of  Frauds  nor  defend,  but  by  their  default 
admit  its  validity,  and  appellant  not  being  in  privity  with 
any  of  the  parties  cannot  be  heard  to  say  it  is  not  a  valid 
and  binding  contract.  The  general  demurrer  of  appellant 
admits  the  truth  of  the  allegations  well  pleaded,  amongst 
which  are  that  the  interest  of  Albert  Pasquay  was  sold  to 
appellee  in  March,  1903,  more  than  a  year  before  the  at- 
tachment was  sued  out,  that  appellee  at  that  time  took  the 
exclusive  possession  of  said  property  and  has  remained 
therein  continuously  ever  since,  and  that  she  took  the  same 
as  payment  of  $4,500,  part  of  her  share  of  the  estate.  By 
that  contract  Ida  Pasquay  became  the  equitable  owner  of 
the  property  for  a  valuable  consideration,  and  being  in  pos- 
session of  it,  appellant  could  not  by  his  attachment  obtain 
any  greater  right  than  Albert  Pasquay  had  at  the  time  of 
the  attachment. 

Appellee's  possession  of  the  real  estate  was  notice  to  appel- 
lant of  her  equitable  rights.  Maghee  v.  Robinson,  98  111., 
458;  Boyer  v.  Chandler,  160  111.,  394.  The  equitable 
rights  of  a  purchaser  of  real  estate  who  has  paid  the  con- 
sideration and  is  in  possession  will  be  protected  in  equity, 
and  possession  is  notice  of  all  his  rights.  Gallagher  v. 
Xorthrup,  215  111.,  563;  Simonton  v.  Godsey,  174  111.,  28; 
Moore  v.  Flynn,  135  111.,  74. 

The  parol  sale  by  three  of  the  legatees  to  the  remaining 
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legatee  was  not  void.  "The  parties  to  a  parol  contract  for 
the  sale  of  land  might  surely  consummate  it  at  any  timo, 
and  unless  one  of  them  chose  to  interpose  the  statute  as  a 
legal  defense  to  an  action  for  refusal  to  consummate  such 
an  agreement,  it  would  evidently  be  obligatory."  Whitney 
V.  Cochran,  1  Scam.,  209.  "Practically  all  the  writers  on 
equity  jurisprudence  are  agreed  that  contracts  not  under 
seal,  and  even  contracts  not  in  writing  affecting  or  con- 
cerning an  interest  in  land,  are  recognized  in  equity  if  they 
have  been  so  far  performed  that  to  permit  a  party  to  repudiate 
them  would  of  itself  be  a  fraud, — and  this  court  is  com- 
mitted to  this  doctrine."  Ashelford  v.  Willis,  194  111.,  492. 
When  the  contract  between  appellee  and  her  brother  Avas 
made  in  March,  1903,  and  appellee  placed  in  the  exclusive 
possession  of  the  lot  in  controversy,  Albert  Pasquay  had 
no  equitable  interest  in  the  lot  whatever,  and  appellant 
could  not  by  levying  an  attachment  obtain  any  greater  right 
than  his  debtor  had.  The  equities  of  appellant  as  a  sub- 
sequent attaching  creditor  were  not  of  equal  right  with 
those  of  appellee,  and  the  demurrer  was  properly  overruled. 

The  bill  does  not  allege  that  Keithley  had  obtained  a 
deed  under  his  certificate  of  purchase,  and  therefore  no 
freehold  is  involved.     Helton  v.  EUedge,  199  111.,  95. 

The  decree  is  affirmed. 

Affirmed, 


Daniel  Conlon,  Appellee,  v.  Chicago  Great  Western 
Railway  Company,  Appellant. 

Gen.  Xo.  iM^ 

1.  Instructions — when  error  to  refuse,  upon  credibility  of  xoit- 
nesaes.  Where  some  of  the  witnesses  testifying  in  a  cause  have 
made  conflicting  statements,  it  is  error  to  refuse  an  instruction  tell- 
ing the  jury  in  substance  that  if  they  believe  that  any  witnesses 
wilfully  and  knowingly  swore  falsely  to  any  fact  material  to  the 
issues  in  the  cause,  then  they  are  at  liberty  to  disregard  the  en- 
tire testimony  of  such  witnesses  except  insofar  as  it  might  have 
been  corroborated  by  other  credible  evidence  or  by  facts  or  circum- 
stances proven  on  the  trial. 
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2.  iNSTRrcTioNs — tchen  vpon  measure  of  damages  erroneous. 
An  instruction  as  to  the  measure  of  damages  is  erroneous  where  it 
does  not  confine  the  compensation  to  he  awarded  to  such  injuries  as 
were  the  proximate  result  of  the  accident. 

3.  IxsTRicTioxs — should  not  refer  to  amount  of  ad  damnum. 
It  is  improper  in  an  instruction  to  call  the  attention  of  the  jury 
to  the  amount  claimed  in  the  declaration;  but  such  impropriety  is 
not  in  Itself  ground  for  reversal. 

4.  Appeals  and  ebbobs — what  question  will  not  be  raised  hy  the 
court  of  its  own  motion.  A  serious  defect  in  the  bill  of  exceptions, 
consisting  in  the  lack  of  an  exception  to  the  overruling  of  a  mo- 
tion for  a  new  trial,  will  not  be  raised  by  the  court  sua  sponta. 

Willis,  P.  J.,  dissenting. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  County;  the  Hon.  Linus  C.  Rlth,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1907.  Reversed  and  re- 
manded.   Opinion  filed  March  11,  1908. 

J.  B.  Stephens,  for  appellant ;  A.  G:  Briggs,  of  counsel. 

Rl'ssell  &  Eagan,  for  appellee. 

Mr.  Justice  Thompsox  delivered  the  opinion  of  the 
court. 

On  January  21,  1003,  the  Chicago  Great  Western  Railway 
Company,  appellant,  operated  a  railroad  running  almost 
due  east  and  west  that  crossed  a  public  highway  known  as  the 
"county  line  road"  running  north  and  south  about  four 
miles  east  of  the  city  of  Sycamore,  Illinois.  On  the  night 
of  that  day,  or  early  morning  of  the  next,  Daniel  Conlon, 
appellee,  while  driving  a  one-horse  buggy  over  this  cross- 
ing was  struck  by  a  freight  train  of  appellant  and  suffered 
serious  injury.  This  suit  was  brought  against  the  railway 
company  to  recovei*  damages  resulting  from  that  injury. 
He  recovered  a  verdict  for  $12,000,  a  remiititur  was  en- 
tered for  $8,000  and  judgment  rendered  in  his  favor  for 
$4r,000.  The  Chicago  Great  Western  Railway  Company 
])rosecutes  this  appeal  from  that  judgment. 

The  declaration  contains  four  counts  alleging  severally, 
general  negligence,  failure  to  ring  a  bell  or  soimd  a  whistle. 
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excessive  speed  of  the  train  and  a  failure  to  provide  a  suit- 
able headlight  for  the  locomotive. 

The  evidence  shows  that  at  tlie  place  where  the  appellee 
was  injured  the  country  is  level  prairie  and  the  railroad 
is  graded  up  from  six  to  eight  feet  above  the  level  of  the 
prairie;  that  the  appellee  and  a  companion,  Edward  O'Mal- 
ley,  had  been  drinking  during  the  preceding  evening  and 
night,  and  that  while  driving  south  in  a  covered  buggy  with 
the  side  curtains  down  on  the  "county  line  road''  shortly 
after  midnight,  when  the  thermometer  registered  ten  degi'cc.s 
below  zero  and  the  ground  was  covered  with  snow,  the  rig 
was  struck  on  this  crossing  by  a  freight  train  going  east; 
that  the  train  was  running  down  grade  and  going  slow 
preparatory  to  going  upon  a  siding  at  Richardson,  near  this 
crossing.  The  right  leg  of  appellee  was  broken  about  the 
middle  third  of  the  femur.  The  appellee  was  taken  to  a 
hospital  at  Sycamore,  where  his  leg  was  set  by  Dr.  Brown, 
who  attended  him  there  about  ninety  days.  He  then  went 
home.  The  evidence  is  conflicting  as  to  whether  the  appel- 
lee did  not,  against  the  instructions  of  his  attending 
surgeon,  after  going  home,  remove  the  splints  and  bandagi^s 
from  the  broken  limb  and  use  it  before  bony  union  had 
taken  place.  The  leg  became  bent,  and  appellee  went  to  a 
hospital  at  Aurora,  where  the  leg  was  opened  by  a  surgeon, 
rebroken  and  reset.  From  the  Aurora  hospital  he  went  to 
a  hospital  in  Chicago,  where  the  leg  was  amputated  because 
of  its  condition.  The  appellant  did  not  claim  that  the  bell 
was  rung  or  the  whistle  blown.  The  defense  was  that  the 
appellee  was  so  intoxicated  that  he  was  incapable  of  and 
did  not  exercise  ordinary  care  for  his  own  safety.  The 
appellee  claims  that  there  were  obstructions  on  the  west 
side  of  the  highway  that  interfered  with  his  seeing  the 
train,  while  the  appellant  claims  there  were  no  obstructicms 
except  some  scattering  willow  bushes  that  at  that  season 
of  the  year  did  not  interfere  with  travelers,  in  the  exercise 
of  ordinary  care,  seeing  trains.  It  was  also  a  disputed  ques- 
tion of  fact  whether  the  serious  results  that  followed  after 
the  appellee  left  the  first  hospital  were  not  due  to  his  own 
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negligence  and  to  his  disobedience  of  the  orders  of  his 
surgeon.  The  evidence  was  in  very  sharp  conflict  on  these 
questions. 

With  the  evidence  in  such  conflict,  and  some  of  the  state- 
ments of  some  of  the  witnesses  on  the  direct  and  cross- 
examinations  not  being  consistent  and  harmonious  with 
each  other,  the  appellant  requested  the  court  to  give  a  stock 
instruction,  that  if  any  witness  had  wilfully  and  knowingly 
sworn  falsely  to  any  fact  material  to  the  issues  in  the  case, 
then  the  jury  were  at  liberty  to  disregard  the  entire  testi- 
mony of  such  witness,  except  in  so  far  as  it  may  have  been 
corroborated,  by  other  credible  evidence  or  by  facts  and 
circumstances  proven  on  the  trial.  This  instruction  was 
refused.  Xo  instruction  was  given  on  that  subject.  Ap- 
pellant had  the  right  to  have  the  jury  instructed  to  that 
effect  and  if  such  an  instruction  had  been  given,  the  jury 
might  have  arrived  at  a  different  verdict.  The  judge  who 
tried  this  case  died  before  the  bill  of  exceptions  was  signed. 
Had  the  bill  of  exceptions  been  settled  before  him  there 
might  have  been  something  appearing  in  the  record  con- 
cerning the  refusal  of  this  instruction,  but  we  must  assume 
that  the  record  is  complete. 

The  instruction  on  the  measure  of  damages  in  case  the 
jury  found  for  plaintiff  should  have  confined  the  compensa- 
tion to  damages  for  such  injuries  as  were  the  proximate 
result  of  the  accident.  If  the  appellant  was  liable  for  dam- 
ages resulting  from  the  accident,  yet  if  appellee  by  his  own 
negligence  or  want  of  ordinary  care  thereafter  increased 
the  injury,  the  appellant  would  not  be  liable  for  the  dam- 
ages caused  by  such  subsequent  negligence,  if  any,  of  ap- 
pellee. The  instruction  also  concludes  with  the  phrase,  *'not 
exceeding  the  amount  claimed  in  the  declaration";  this  is 
an  unnecessary  statement,  and  subjects  it  to  criticism,  al- 
though not  reversible  error.  The  motion  by  appellant  for 
a  new  trial  included  as  a  ground  therefor  the  refusal  of 
the  instruction  above  discussed,  and  the  point  was  thus  pre- 
sented to  the  trial  court.  There  is  a  serious  defect  in  the 
bill  of  exceptions  as  to  an  exception  to  the  overruling  of  the 
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motion  for  a  new  trial.  But  the  point  is  not  raised  in  ap- 
pellee's brief  and  argument,  and  it  may  well  be  it  could 
have  been  cured  by  amendment  if  it  had  been  so  raised. 
The  majority  of  the  court  conclude  the  court  should  not  raise 
the  point  of  its  own  motion.  As  the  case  must  be  remanded 
for  a  new  trial  we  express  no  opinion  concerning  the  merits 
of  the  case. 

For  the  error  in  refusing  the  instruction  asked  by  appel- 
lant, the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

Willis,  P.  J.,  dissenting. 

The  bill  of  exceptions  does  not  show  an  exception  by 
appellant  to  the  action  of  the  trial  court  in  overruling  its 
motion  for  a  new  trial.  For  that  reason  I  am  of  opinion 
that  the  questions  discussed  in  the  opinion  of  the  majority 
of  the  court  are  not  presented  for  our  determination.  1 
am  therefore  of  opinion  that  the  judgment  should  be  aflSrmed, 


Otto  Olson^  Appellant,  t.  Louisa  Brundage,  Appellee. 
Gen.  No.  44^46. 

1.  Verdict — when  not  disturbed.  A  verdict  will  not  be  set  aside 
on  review  if  it  compensates  the  plaintiff  for  the  actual  damages 
shown  by  the  evidence  merely  in  order  that  he  may  have  an- 
other opportunity  to  seek  the  allowance  of  exemplary  damages. 

2.  Practice — when  motion  to  suppress  depositions  comes  too  late, 
A  motion  to  suppress  depositions  comes  too  late  when  first  made 
during  the  trial  if  the  objections  were  such  as  could  be  cured  by 
the  retaking  of  the  depositions. 

3.  Evidence — when  self-serving  statements  become  competent. 
Where  one  party  introduces  evidence  as  to  a  particular  conversa- 
tion, the  entire  conversation  becomes  competent  even  though  it  may 
contain  self-serving  declarations  otherwise  incompetent. 

4.  Appeals  and  errors — what  question  waived  on  review.  Ques- 
tions not  pointed  out  in  the  written  motion  for  a  new  trial  speci- 
fying grounds  therefor,  are  deemed  to  have  been  waived  and  will 
not  be  considered  on  review. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Winnebago  County;  the  Hon.  Arthur  H.  Fbost,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1907.  Affirmed. 
Opinion  filed  March  11,  1908. 

B.  A.  Kmght  and  Johnson  &  Johnson,  for  appellant. 

FisuEK  k  Xortii,  for  appellee. 

!Mk.  Justice  Thompson*  delivered  the  opinion  of  the 
court. 

Otto  Olson,  appellant,  brought  this  action  in  case  against 
Louisa  Brundage,  appellee,  to  recover  damages  for  personal 
injuries,  and  recovered  a  verdict  for  $75  on  which  judgment 
was  rendered.  Olson  appeals  and  insists  that  the  judgment 
is  inadequate  and  that  he  should  have  been  allowed  exem- 
plary damages. 

The  evidence  shows  that  the  appellee  is  a  widow  living 
on  a  farm  south  of  the  city  of  Kockford,  and  at  the  time 
of  the  injury  for  which  this  suit  is  brought  appellee's 
daughters  and  their  sons  were  visiting  her.  The  boys  had 
a  22-calibre  target  rifle,  and  had  been  shooting  at  a  mark 
twenty-one  feet  distant.  The  boys  laid  the  gun  down  and 
went  to  the  fields,  leaving  appellee  with  her  two  daughters 
and  a  little  grandson  sitting  on  the  porch.  One  of  the 
daughters  asked,  "How  does  this  thing  shoot?"  The  other 
daughter  said,  "I  can  show  you,"  and  the  appellee  said, 
*^I  don't  know,  I  can't  load  it."  Thereupon  the  grandson 
took  the  gun  to  the  appellee,  and  the  party  after  some  time 
and  trouble  got  the  gim  loaded.  The  appellee  said,  "Where 
shall  I  shoot?"  and  pointed  the  gun  towards  some  chickens 
in  the  yard  nearby.  One  of  the  daughters  said,  "Don't 
shoot  there,  ma^  or  you  may  kill  a  chicken."  Appellee 
again  asked,  "Where  shall  I  shoot  ?"  and  looking  towards 
her  neighbor  Carlson's  farmhouse  across  the  road  from  her 
residence  saw  appellant  one  hundred  and  nineteen  yards 
distant  in  the  lane  driving  a  team  and  wagon  toward  the 
public  highway,  and  without  taking  aim,  said,  "There  comes 
Otto.     I  w^onder  if  I  could  hit  him,"   and  fired  the  gun, 
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hitting  appellant  in  the  fleshy  part  of  the  arm,  the  bullet 
lodging  tinder  the  skin.  The  appellant  shouted,  "What 
did  you  shoot  me  for?"  and  jumped  behind  the  wagon,  and 
appellee  called  out,  "Otto,  did  I  kill  you?"  and  he  said, 
"Yes,  you  have."  Appellee  did  not  know  she  had  shot 
the  appellant  and  supposed  he  was  jesting,  but  later  learned 
from  Carlson  of  the  accuracy  of  her  aim  and  the  carrying 
power  of  the  gun.  As  a  result  of  the  wound  appellant  claims 
to  have  lost  his  wages  from  July  25th  to  September  6th. 
He  was  receiving  $30  per  month,  with  his  board  and  washing. 
He  also  visited  a  doctor  three  times,  and  suffered  some 
pain.  The  evidence  shows  that  three  days  after  the  injury 
he  was  playing  an  accordion  with  both  hands,  and  three 
weeks  after  the  injury  was  driving  teams  and  doing  other 
work.  At  that  time  he  rolled  up  his  sleeve  and  showed 
that  his  arm  was  healed.  The  jury  who  heard  the  evidence 
and  saw  the  witnesses  fixed  the  amount  of  the  damages  at 
$75.  While  we  would  not  have  disturbed  the  judgment 
had  it  been  for  a  larger  sum  we  would  not  be  justified  in 
setting  aside  a  judgment  that  compensates  for  all  actual 
damages,  simply  that  appellant  might  make  a  second  effort 
to  obtain  exemplary  damages. 

Appellant  contends  that  error  was  committed  in  overruling 
a  motion  to  suppress  a  deposition,  made  because  of  an  alleged 
informality  in  the  official  certificate.  The  motion  was  not 
made  until  after  the  appellant  had  closed  his  evidence  and 
appellee  had  offered  the  deposition  in  evidence.  It  was 
then  too  late  to  make  a  motion  to  suppress  the  deposition. 
Objections  to  the  form  of  a  deposition  that  can  be  cured 
by  a  retaking  of  the  deposition,  should  be  made  and  dis- 
posed of  before  the  trial,  so  that  the  party  may  have  an 
opportunity  to  remedy  the  defects.  T.,  W.  &  W.  E.  E. 
Co.  V.  Baddeley,  54  HI.,  19;  Merchants  Desp.  Transp.  Co. 
v.  Leysor,  89  111.,  43.  By  not  making  the  motion  to  suppress 
before  beginning  the  trial,  appellant  waived  any  defect 
or  irregularity  in  the  mode  by  which  the  deposition  was 
taken,  and  is  precluded  from  taking  advantage  of  such  defect, 

if  any,  on  the  trial.     The  motion  to  suppress  was  properly 
36 
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overruled,  without  regard  to  the  fact  that  the  deposition  was 
taken  upon  a  stipulation  signed  by  the  parties. 

Appellant  testified  to  conversations  that  occurred  between 
himself  and  appellee,  and,  amongst  other  things,  said  he 
went  to  Brund  age's  to  settle  with  her,  and  she  said  she 
would  not  settle,  and  "she  would  go  to  court  with  it."  It  is 
now  insisted  that  there  was  error  in  permitting  the  appellee 
to  offer  evidence  concerning  these  same  conversations,  ex- 
plaining some  statements  and  denying  others.  The  only 
object  of  appellant  in  offering  such  conversations  apparently 
was  to  try  to  show  that  appellee  was  destitute  of  sympathy 
and  oppressive  toward  appellant  Appellant  having  offered 
evidence  of  conversations  between  himself  and  appellee  sub- 
sequent to  the  accident,  other  parts  of  the  same  conversa- 
tions which  are  favorable  to  appellee,  and  which  qualify, 
explain  or  contradict  what  has  been  proved  were  competent 
in  her  behalf,  although  the  matter  offered  by  her  would, 
if  offered  independently,  be  incompetent  on  the  ground  that 
the  statements  were  self-serving.  1  Encyc.  of  Ev.,  385-387 ; 
Morris  v.  Jamieson,  205  111.,  87 ;  Bailey  v.  Pardridge,  35  111. 
App.,  121.  So  much  of  the  conversation  as  relates  to  the 
subject-matter  of  the  action  may  be  brought  out  where  a  part 
of  such  conversations  has  been  proved  by  the  opposite  party. 
There  was  no  error  in  permitting  appellee  to  testify  to  conver- 
sations that  appellant  had  testified  concerning. 

Appellant  states  that  the  court  erred  in  refusing  three 
instructions  requested  by  him,  but  makes  no  argument  there- 
on and  does  not  point  out  in  what  the  error  consisted,  or 
wherein  the  jury  were  not  fully  instructed. 

The  motion  for  a  new  trial  pointed  out  certain  instruc- 
tions the  refusal  of  which  was  complained  of;  error  is  as- 
signed on  part  of  those  pointed  out  in  the  motion  for  a 
new  trial,  and  on  some  not  enumerated  in  the  motion  for  a 
new  trial.  Error  cannot  be  assigned  on  instructions  upon 
which  no  question  was  raised  in  the  trial  court.  The  only 
plea  was  not  guilty,  and  the  burden  was  on  the  appellant 
to  prove  his  case.  The  instructions,  of  the  refusal  of  which 
complaint  is  made,  were  all  substantially  given  in  the  ap- 
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pellant's  given  instructions,  and  their  refusal  was  harmless 
error,  as  they  concerned  the  right  of  appellant  to  recover, 
and  the  verdict  was  for  appellant. 

Error  is  assigned  on  some  instructions  given  for  the  ap- 
pellee. The  instructions  conceded  appellant's  right  to  re- 
cover, and  permitted  a  recovery  of  exemplary  damages  if  the 
evidence  warranted  it.  The  jury  by  their  verdict  gave  com- 
pensatory damages,  which  includes  pay  for  pain,  loss  of  time 
and  expense,  and  might  have  allowed  larger  damages  for 
the  freakish  act  of  appellee  done  evidently  in  ignorance  of 
the  power  of  modern  firearms  and  without  any  intention 
of  injuring  appellant.  Several  instructions  concerning  "ex- 
emplary or  punitive  damages"  were  given  at  the  request  of 
appellee.  Such  damages  are  never  recoverable  as  a  matter 
of  right,  but  always  rest  in  the  discretion  of  the  jury.  It 
is  not  a  legal  duty  of  a  jury  to  award  exemplary  damages, 
but  they  may  award  such  damages  where  the  evidence  war- 
rants them.  A  verdict  should  not  be  set  aside  because  of  the 
failure  of  a  jury  to  allow  more  than  compensatory  damages. 
That  was  the  jury's  privilege.  Finding  no  error,  the  judg- 
ment is  aflBrmed. 

Affirmed. 


Lizzie  F.  Kempton  et  al.,  Appellants,  y.  People,  for  the 
use  of  Frank  Kempton  et  al.,  Appellees. 

Gen.  No.  4,949. 

1.  Witnesses — when  incompetent  hy  virtue  of  interest.  Where 
the  adverse  party  defends  in  a  representative  capacity,  the  other 
party  is  incompetent  by  virtue  of  interest  as  to  everything  which 
occurred  prior  to  the  death  of  the  deceased. 

2.  Partnership — what  essential  to  charge,  with  liaMUty  upon 
individual  note  of  member.  Where  a  partnership  conducts  business 
in  the  name  of  one  partner  a  paper  signed  by  such  partner  is 
equivocal,  and  prima  facie  it  is  the  individual  obligation  of  the 
signer;  but  it  may  be  proved  to  have  been  given  in  a  partnership 
transaction. 

3.  Partnership — extent  of  partner's  right  to  set-off.  A  partner 
who  has  paid  an  obligation  of  his  firm  is  not  entitled  to  a  prefer- 


564  Appeli^vte  Courts  op  Iixinois. 

Vol.  139.]  Kempton  v.  The  People. 

ence  over  other  creditors  hut  should  he  compelled  to  pro  rate  with 
them. 

4.  Administbation  of  estates — upon  what  administrator  not  en^ 
titled  to  commissions.  An  administrator  is  not  entitled  to  an  al- 
lowance of  commissions  upon  assets  which  he  has  charged  to  him- 
self under  protest. 

6.  IxTEREsT — when  delay  in  payment  does  not  authorize  allow- 
ance. Delay  in  payment  in  order  to  justify  allowance  of  interest, 
must  be  both  unreasonable  and  vexatious. 

Objections  to  administrator's  report.  Appeal  from  the  Circuit 
Court  of  Livingston  County;  the  Hon.  Thomas  M.  Harbis,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1907.  Af- 
firmed in  part,  reversed  in  part,  and  remanded,  with  directions. 
Opinion  filed  March  11,  1908. 

Statement  by  the  Court,  Parker  S.  Kempton  began 
inanufaeturing  drain  tile  and  brick  in  February,  1892,  and 
continued  the  business  until  December,  1893,  in  the  name  of 
P.  S.  Kempton.  In  December,  1893,  John  Funk  became 
a  silent  or  dormant  partner  with  Kempton  under  a  written 
contract,  the  business  being  continued  imder  the  name  of 
P.  S.  Kempton  as  before  until  the  death  of  Kempton  on 
February  27,  1899.  Lizzie  F.  Kempton,  the  widow  of  the 
deceased,  was  appointed  administratrix  of  the  estate  and 
subsequently  at  her  request,  John  Funk,  her  father,  was  ap- 
pointed co-administrator.  On  October  23,  1901,  these  ad- 
ministrators tiled  what  is  termed  a  final  report  in  the  estate. 
At  the  April  term,  1903,  of  the  Probate  Court,  Funk  filed 
a  partnership  report  which  showed  that  Kempton  owed  the 
partnership  $4,502.96  and  that  Funk  had  assets  of  the  part- 
nership in  his  possession  amounting  to  $3,732.53,  leaving  a 
balance  due  Funk  of  $770.43.  Objections  were  filed  to  both 
reports  by  creditors  of  Kempton.  Appeals  to  the  Circuit 
(^ourt  were  taken  by  Fimk  from  the  orders  made  in  the 
Probate  Court  in  the  ])artnership  matter,  and  by  the  adminis- 
trators in  the  matter  of  the  estate.  The  Circuit  Court  in 
the  partnership  matter  found  there  was  a  partnership,  but 
disallowed  some  claims  Funk  asserted  that  he  was  entitled 
to,  on  the  ground  that  they  were  barred  by  the  Statute  of 
Limitations.     From  the  judgment  of  the  Circuit  Court  in 
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that  matter,  an  appeal  was  taken  to  this  court,  where  tlie 
judgment  of  the  Circuit  Court  was  reversed  in  so  far  as  the 
judgment  of  the  Circuit  Court  determined  that  the  claim 
of  Funk  was  barred  by  the  Statute  of  Limitations,  and  was 
affirmed  in  all  other  respects.  The  cause  was  remanded  for 
further  proceedings  not  inconsistent  with  the  views  expressed 
in  the  opinion.  Funk  v.  Kempton,  123  HI.  App.,  100. 
The  case  was  appealed  to  the  Supreme  Court,  where  the 
appeal  was  dismissed  for  the  reason  that  the  judgment  of  the 
Appellate  Court  was  not  final.  Funk  v.  Kempton,  221  111., 
436.  That  case  is  now  pending  in  this  court  on  a  second 
appeal  as  Xo.  4938.  In  the  matter  of  the  estate,  on  October 
23,  1901,  the  Probate  Court  found  that  there  w^as  no  partner- 
ship between  Kempton  and  Funk  and  erdered  the  adminis- 
trators to  "charge  themselves  with  $1,866.26,  one-half  of 
the  sum  total  of  the  accoimts  and  property  so  treated  as 
partnership  property,  one-half  of  which  amounts  to  the  sum 
of  $1,866.26."  The  administrators  on  the  same  day  filed  an 
account  under  protest  complying  with  the  order  of  that  court. 
In  the  appeal  from  that  judgment  taken  to  the  Circuit  Court 
the  bond  shows  that  the  only  matter  appealed  from  was  the 
order  compelling  the  administrators  to  charge  themselves  with 
the  sum  of  $1,866.26.  On  April  16,  1907,  the  adminis- 
trators filed  a  new^  account  in  the  Circuit  Court  on  their  own 
appeal  with  reference  to  the  order  concerning  the  sum  of 
$1,866.26  in  which  they  charge  themselves  with: 

"To   the    amount   charged    in    first 

report   $2042.18 

To  amount  received  from  the  co- 
partnership of  Funk  &  Kempton 
carried  to  this  account  under  pro- 
test from  John  Funk,  the  surviv- 
ing partner,  by  the  order  and  man- 
date of  the  appellate  court  to 
which  reference  is  made  and  made 
a  part  hereof," 3613.69 


Total    5655.87." 
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The  account  also  contains  various 
items  of  credits  claimed  as  shown 
and  allowed  in  first  report  but  not 
appealed  from $1649.81 

Also  the  following  items  : 

By  amount  due  on  widow's  award. .  939.75 

By  interest  at  5%  on  same  6  years.  281.92 

By  com.  on  balance,  $1989.17,  6%.  119.35 


Total    2990.80 

By  balance  due  estate 2665.07 


$5655.87         5655.87 


To  balance 2665.07 

By   paid  note,   $500   and   interest, 

'$129.80    593.51 

By  int.  at  5%  on  same  4  yrs.,  4  mo., 

23  d 130.38 

By  paid,  $1500  note  and  interest, 

$67.08    1567.08 

By  int.  on  same  at  5%,  7  yrs.,  10 

mo.,  10  d \ 578.91 


$2869.88 


This  account  shows  the  administrators  have  paid  out  more 
than  they  received  from  the  estate  and  leaves  nothing  for  the 
creditors  whose  claims  allowed  amount  to  $1,156.30. 

To  this  report  objections  were  filed  and  at  the  May  term  of 
the  Livingston  county  Circuit  Court  a  trial  was  had  on 
the  report  and  the  objections,  and  a  judgment  rendered  that 
"there  is  due  said  estate  from  the  co-partnership  of  John 
Funk,  8ur\'iving  partner  of  the  late  firm  of  Funk  and  Kemp- 
ton,  the  sum  of  $3,613.69,  upon  which  amount  said  Funk 
was  ordered  to  charge  himself  with  interest  at  5  per  cent 
thereon,  as  found  by  an  order  entered  in  the  case  of  John 
Funk,  sun'^iving  co-partner  of  the  late  firm  of  Funk  and 
Kempton,  now  pending  in  this  court,  amounting  to  $739,78, 
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making  a  total  of  $4,353.47  " ;  also  finding  that  credits  for 
$164.48  and  $119.33  for  commissions  are  improper,  and  that 
credits  amounting  to  the  sum  of  $2,869.88  which  Funk  claims 
he  was  compelled  to  pay  as  security  for  Parker  S.  Kempton 
after  his  death,  are  improper  and  ought  not  to  be  allowed,  and 
that  $281.92  credit  as  interest  on  widow's  award  is  an  im- 
proper charge  and  in  lieu  thereof  the  widow  will  be  allowed 
interest  at  5  per  cent  on  the  balance  of  her  award  which 
she  elected  to  take  in  money  from  the  time  of  the  judgment 
thereon  to  October  23,  1901.  From  that  order  the  present 
appeal  is  prosecuted. 

Chase  Fowleh,  for  appellant. 

White  &  Tuesbukg  and  A.  C.  Nobtoit,  for  appellees. 

Mr.  Justice  THOMPSOif  delivered  the  opinion  of  the 
court. 

The  only  question  appealed  from  the  Probate  Court  to 
the  Circuit  Court  was  the  question  whether  there  was  a  part- 
nership between  Funk  and  Kempton,  and  if  there  was,  what 
was  the  proper  charge  arising  out  of  such  business  and 
against  whom  should  it  be  made?  The  Probate  Court  or- 
dered the  administrators  to  charge  themselves  with  $1,866.26, 
one-half  of  the  total  sum  of  the  account  of  the  property 
claimed  to  be  partnership  property.  The  Circuit  Court 
found  there  was  a  partnership  and  ordered  John  Funk  as 
administrator  to  charge  himself  with  all  the  property  claimed 
to  be  partnership  property.  In  the  former  judgment  which 
was  appealed  to  this  court  by  Funk,  the  surviving  partner, 
the  question  involved  was  whether  the  partnership  property 
should  not  first  be  applied  to  the  settlement  of  the  partner- 
ship debts  and  the  private  accounts  between  the  partners  and 
the  partnership.  This  court  held  that  the  dormant  or  secret 
partner,  "Funk,  had  no  rights  growing  out  of  his  relation 
as  a  dormant  partner  which  can  be  set  up  to  defeat,  obstruct 
or  hinder  the  bona  fide  creditors  in  the  collection  of  their 
debts  out  of  the  property  of  which  Kempton  in  his  lifetime 
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was  the  apparent  owner,"  and  that  the  claim  of  Funk  against 
tlie  partnership  was  not  entitled  to  any  priority  over  the 
creditors  of  the  deceased  partner.  There  also  appears  to  have 
heen  involved  in  that  appeal  the  question  of  the  right  of  the 
surviving  partner  to  pay  himself  out  of  the  partnership  assets, 
for  notes  which  he  claims  that  he  paid  as  surety  for  Kempton, 
his  deceased  partner.  The  Circuit  Court  in  the  matter  that 
was  heretofore  appealed  to  this  court  held  that  the  Statute 
of  Limitations  was  a  bar  to  the  surviving  partner  presenting 
the  notes  against  the  partnership.  This  court  held  thai  the 
Statute  of  Limitations  is  a  personal  defense  and  could  not 
be  urged  by  the  creditors  against  the  claims  of  Funk,  and 
said,  "It  does  not  follow,  however,  that  appellant  (Funk) 
may  not  stand  on  an  equal  footing  with  appellees  (the  cred- 
itors) with  respect  to  all  or  some  portion  of  his  claim." 
Tlie  question  of  the  Statute  of  Limitations  is  not  now  in- 
volved in  this  appeal.  Funk  now  seeks  to  have  allowed 
against  the  estate  the  sum  of  $2,869.88,  being  the  amount 
he  paid  on  a  note  of  $500  and  on  a  note  of  $1,500  with 
interest  at  5  per  cent  on  the  amount  paid  from  the  time 
he  paid  the  respective  notes.  The  notes  were  signed  by 
Parker  S.  Kempton  and  John  Funk.  The  only  evidence 
offered  concerning  these  notes  as  to  the  relations  of  the 
makers  was  that  of  Funk,  the  claimant.  This  was  objected 
to  on  the  ground  that  he  was  an  incompetent  witness.  This 
objection  should  have  been  sustained  as  to  everything  occur- 
ring before  the  death  of  Kempton.  As  far  as  anything  ap- 
pears in  the  record  these  notes  may  have  been  the  personal 
notes  of  Funk,  and  Kempton  may  have  been  the  surety. 
Where  a  partnership  conducts  business  in  the  name  of  one 
partner,  a  paper  signed  by  such  partner  is  equivocal,  and 
prima  facie  it  is  the  individual  obligation  of  the  signer. 
But  it  may  be  proved  to  have  been  or  represented  to  have 
been  given  in  a  partnership  transaction.  4  Am.  &  Eng. 
Eycyc.  of  Law  (2d  ed.),  180. 

Funk  paid  these  notes  after  his  co-partner's  death.  In 
such  case  if  the  estate  is  insolvent  he  was  not  entitled  to 
have  the  money  paid  for  them  set-off  in  full,  but  only  to 


Second  District— A.  D.  1908.  569 

Kempton  v.  The  People. 

the  extent  of  his  pro  rata  share,  taking  the  same  as  other 
creditors,  if  they  had  been  presented  and  proved  as  claims 
against  the  estate.  Mack  v.  Woodruff,  87  111.,  570.  The 
court  properly  sustained  the  objections  to  the  allowance  of 
any  part  of  the  claims  for  payments  made  on  them  by  Funk. 
The  burden  was  on  him  to  prove  his  claim  against  the  estate 
of  Kempton.  There  is  no  competent  evidence  in  the  record 
that  the  notes  were  given  for  any  partnership  business,  or 
that  Funk  was  a  surety  or  that  they  were  given  for  Kemp- 
ton's  debts. 

It  is  next  contended  that  there  was  error  in  sustaining 
objections  to  two  items  of  $164.48  and  $119.33,  for  commis- 
sions allowed  by  the  Probate  Court.  It  is  stated  that  the 
item  of  $164.48  is  made  up  of  two  items  allowed  by  the 
Probate  Court.  We  do  not  find  any  items  allowed  by  that 
court  that  will  make  up  the  sum  of  $164.48  but  we  assume  it 
is  intended  to  be  made  up  of  the  items  of  $111.98  and  $55.50, 
the  only  items  of  commissions  in  the  account  in  that  court. 
The  sum  of  $111.98  is  involved  in  the  appeal  for  the  reason 
it  is  commission  on  the  $1,866.26  concerning  which  the  appr^al 
was  taken  from  the  Probate  Court.  We  hold  that  commis- 
sion on  an  item  is  involved  as  much  as  interest  and  it  has 
been  held  that  interest  on  an  item  is  involved  in  an  appeal 
from  such  item.  Marshall  v.  Coleman,  187  111.,  556.  The 
item  of  $55.50  commission,  if  that  is  included  in  the  sum  of 
$164.48,  was  not  involved  in  the  appeal  and  the  Circuit 
Court  had  no  jurisdiction  over  it.  The  item  of  $119.33  was 
never  before  the  Probate  Court  so  far  as  anything  appears  in 
the  record.  That  is  commission  claimed  by  the  administrator 
on  an  additional  sum  they  charged  themselves  with  "imder 
protest,"  they  say  by  order  of  the  Appellate  Court,  but  all 
the  court  said  was  that  the  property  was  to  be  considered 
as  belonging  to  the  Kempton  estate  so  far  as  necessary  to  pay 
the  creditors  of  that  estate.  What  the  court  did  say  is,  "If 
the  appellant  loaned  money  to  Kempton  as  an  individual 
or  the  partnership,  or  became  surety  for  and  was  afterwards 
compelled  to  pay  the  debt,  or  sold  property  to  him  or  the  firm, 
we  perceive  no  reason  why  he  would  not  and  should  not  stand 


570  Appellate  Courts  of  Illinois. 

Vol,  139.1  Kempton  v.  The  People. 

on  an  equality  with  appellees  in  the  collection  of  his  debt ; 
while  his  relation  as  a  dormant  partner  does  not  in  any  way 
render  his  position  better  with  respect  to  any  claim  he  may 
have,  still  we  see  no  reason  why  it  should  render  it  worse. 
Any  portion  of  a  partner's  claim  against  the  firm  which  is 
based  on  his  claim  to  dividends  or  profits,  earnings,  or  in- 
vestments, and  all  like  claims^  cannot  be  placed  on  an  equal 
footing  with  creditors,  but  in  cases  where  he  loans  money  or 
sells  property  in  good  faith  and  for  an  adequate  consideration 
had  against  the  firm,  there  is  no  reason  why  he  should  not 
share  with  the  other  creditors  in  a  distribution  of  the  assets 
of  the  firm  *  *  *  but  in  no  view  of  the  case  could 
appellant  claim  a  preference  over  the  exceptors." 

The  administrators  contending  that  they  should  not  charge 
themselves  with  the  partnership  assets,  there  was  no  error 
in  disallowing  a  claim  for  commission  upon  such  partnership 
property.  In  probate  matters  the  court  is  an  equitable  court 
and  it  would  not  be  equitable  to  allow  the  administrators  a 
commission  on  what  they  claimed  belonged  to  one  of  them 
and  not  to  the  estate,  and  the  collection  or  payment  of  whicK 
they  resisted. 

The  court  foimd  that  John  Funk,  surviving  partner,  had 
on  hand  of  partnership  assets  $3,613.69,  and  ordered  that  he 
charge  himself  with  the  interest  thereon  at  5  per  cent  per 
annum,  amoimting  to  $739.78,  making  a  total  of  $4,353.47, 
and  that  tlie  administrators  file  a  report  in  accordance  with 
this  finding.  This  did  not  order  tliat  Mrs.  Kempton,  the 
co-administrator,  charge  herself  with  that  amount  but  only 
that  Funk  charge  himself  with  that  sum.  Mrs.  Kempton 
never  had  possession  of  the  property  of  this  secret  partnership 
so  far  as  appears  from  the  record.  It  was  proper  that  as 
administrator  Funk  should  be  charged  with  the  property  of 
the  dormant  or  secret  partnership  in  his  possession  so  far  as 
the  same  is  necessary  to  pay  the  widow's  award,  the  debts 
properly  chargeable  against  the  estate  of  Kempton  and  costs, 
the  balance,  if  any,  to  be  disbursed  in  the  settlement  of  the 
partnership  matter  as  is  by  law  required.  If  the  partner- 
ship statement  made  by  Funk  is  correct  then  after  the  pay- 
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ment  of  the  award,  debts,  and  costs  the  remainder  would 
go  properly  to  hira  as  surviving  partner. 

Funk  appears  to  have  made  the  claim  in  good  faith,  that 
he  was  entitled  to  apply  the  partnership  property  in  the  set- 
tlement of  the  partnership  matters,  and  he  was  entitled  to  liti- 
gate the  question  involved.  Delay  of  payment  in  order  to 
justify  a  recovery  of  interest  must  be  both  unreasonable 
and  vexatious.  Devine  v.  Edwards,  101  111.,  138 ;  Majmard 
y.  Richards,  166  111.,  466.  We  cannot  see  that  there  was 
unreasonable  and  vexatious  delays  here  on  the  part  of  Funk. 
We  hold  that  he  should  not  be  charged  with  the  item  of 
$739.78  interest  charged  against  him. 

It  is  assigned  for  error  that  the  Circuit  Court  erred  in 
refusing  to  allow  the  widow  interest  on  her  award.  The  only 
matter  appealed  was  in  reference  to  the  partnership,  namely 
the  order  directing  the  administrators  to  charge  themselves 
with  $1,866.26,  the  propriety  of  this  charge  and  what  natu- 
rally arises  out  of  it ;  what  sum  if  any  they  should  be  charged 
with  and  should  the  charge  be  made  against  both  the  admin- 
istrators or  only  the  one  who  was  the  surviving  partner  of 
Kempton.  These  are  the  only  matters  of  which  the  Circuit 
Court  had  jurisdiction.  The  record  does  not  show  that  the 
Probate  Court  made  any  order  regarding  interest  on  the 
award,  nor  was  there  any  appeal  in  that  matter,  hence  the 
order  of  the  Circuit  Court  in  that  regard  was  without  juris- 
diction, and  must  be  reversed. 

The  judgment  of  the  Circuit  Court  is  affirmed  as  to  the 
disallowance  of  the  notes  paid  by  Funk,  as  to  the  disallo%vance 
of  commissions  on  property  claimed  to  be  partnership  prop- 
erty and  as  to  the  charging  of  $3,613.69  against  Funk  as 
administrator,  so  far  as  the  same  is  required  for  the  pay- 
ment of  the  widow's  award,  the  debts  and  the  costs ;  and  the 
judgment  is  reversed  as  to  the  order  requiring  Funk  to  be 
charged  with  the  sum  of  $739.78  of  interest,  and  as  to  that 
part  of  the  judgment  disallowing  the  sum  of  $55.50  commis- 
sions, and  that  part  of  the  order  allowing  interest  on  the 
widow's  award  to  October  1, 1901 ;  and  the  cause  is  remanded 
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with  directions  to  render  judgment  in  conformity  with  this 
opinion. 

Affirmed  in  part,  reversed  in  part  and  remanded  tclfh 
directions. 


E.  Emll  England,  Administrator,  Appellee,  t.  Missis- 
sippi Talley  Traction  Company  et  aL,  Appellants. 

Geiu  Ko.  44^50. 

1.  Statute  of  Limitations — when  declaration  does  not  state  new 
cause  of  action.  In  an  action  for  death  caused  by  alleged  wrong- 
ful act,  an  amended  declaration  does  not  state  a  new  cause  of  action 
where  it  adds  the  name  of  a  next  of  kin  not  contained  in  the 
original  declaration,  which,  however,  averred  that  the  deceased  left 
next  of  kin. 

2.  Franchise — when  does  not  require  equipment  of  cars  with 
fenders.  A  franchise  ordinance  in  part  set  forth  in  this  opinion  is 
construed  and  held  not  to  require  a  traction  company  to  equip  its 
cars  with  fenders. 

3.  Instructions — upon  negligence  in  failing  to  use  fenders  ap- 
proved. An  instruction  is  approved  which  told  the  jury  in  sub- 
stance, that  if  they  believed  from  the  evidence  that  it  was  negli- 
gence for  the  defendant  to  run  its  cars  without  fenders  or  life- 
guards and  that  a  child  was  killed  because  of  such  negligence  and 
that  the  parents  and  custodians  of  such  child  were  not  guilty  of 
negligence  in  permitting  it  to  be  in  the  street  at  the  time  it  was 
killed  and  that  the  child  left  surviving  next  of  kin,  as  alleged,  then 
the  Jury  should  find  the  defendant  guilty. 

4.  Instructions — when  upon  exercise  of  care  "by  parents  mis- 
leading. An  instruction  is  misleading  which  gives  the  jury  to 
understand  that  the  parents  of  the  child  which  has  been  killed  could 
ignore  the  street  car  company  in  permitting  such  child,  which  was 
less  than  two  years  of  age,  to  play  upon  the  streets. 

5.  ARQUikiENTS  OF  COUNSEL — icheu  ground  for  reversal.  An  argu- 
ment which  is  an  appeal  to  sympathy,  passion  and  prejudice  is 
ground  for  reversal. 

6.  Arguments  of  counsel — power  of  court  to  control.  It  is  not 
only  within  the  power  of  the  court  to  control  the  arguments  of 
counsel  and  keep  them  within  due  bounds,  but  it  is  the  duty  of  the 
court  so  to  do. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Ap- 
peal from  the  Circuit  Court  of  Rock  Island  County;  the  Hon.  Wiir 
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LiAM  H.  Gest,  Judge,  presiding.    Heard  In  this  court  at  the  October 
term,  1907.    Reversed  and  remanded.    Opinion  filed  March  11,  1908. 

Statement  by  the  Court.  Maurice  Englund,  a  child 
under  two  years  of  age,  was  on  June  27,  1905,  killed  by  being 
struck  by  an  electric  car  operated  by  the  Mississippi  Valley 
Traction  Company  over  the  tracks  of  the  Moline,  East  Mo- 
line  and  Watertown  Kailway  Company,  interurban  electric 
railways,  on  Fourth  avenue  about  midway  between  Twenty- 
fourth  and  Twenty-fifth  streets  in  the  city  of  Moline.  E. 
Emil  Englund,  as  administrator  of  his  deceased  child, 
brought  this  suit  against  both  railways  for  the  benefit  of  the 
next  of  kin.  The  suit  was  tried  on  four  counts  of  the  decla- 
ration, which  allege  negligence  of  the  defendants,  in  that  the 
car  was  run  at  a  dangerous  rate  of  speed  in  a  thickly  settled 
portion  of  the  city;  that  the  car  was  not  equipped  with 
fenders ;  that  an  ordinance  of  the  city  provided  that  cars  may 
be  run  at  a  maximum  rate  of  speed  not  exceeding  ten  miles 
an  hour,  but  that  said  car  was  run  at  a  greater  rate  of 
speed;  that  under  said  ordinance  the  car  was  required  to  be 
^*of  such  style  and  class  as  are  used  on  the  best  approved 
railways  in  the  United  States,''  that  cars  on  the  best  ap- 
proved railroads  in  the  United  States  are  equipped  with 
fenders,  and  that  the  car  that  killed  the  deceased  was  not 
equipped  with  a  fender.  Each  count  alleges  that  Maurice 
Englund  was  of  the  age  of  two  years,  and  was  in  the  exer- 
cise of  due  care  for  one  of  his  tender  years,  and  that  the 
parents  and  custodians  of  the  deceased  were  in  the  exercise 
of  due  care  with  reference  to  his  custody  and  his  being  upon 
the  street.  Each  count  averred  that  the  deceased  left  sur- 
viving him  E.  Emil  Englund,  his  father,  Augusta  E.  Eng- 
lund, his  mother,  Lauritz  Englund,  his  brother,  and  Myrtle 
Englund  and  Elsie  Englund,  his  sisters,  as  next  of  kin.  On 
February  21,  1907,  upon  the  trial,  by  leave  of  court,  each 
count  was  amended  by  adding  to  the  next  of  kin,  "that  at 
the  time  of  the  death  of  said  intestate  his  mother  was  preg- 
nant with  a  child  which  was  born  July  19,  1905,  that  is  now 
living,  named  Arvid  Englund."  A  demurrer,  raising  the 
question  that  the  amended  declaration  contained  the  name 
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of  Arvid  England  was  not  filed  within  the  time  limited  by 
tlie  statute  for  the  bringing  of  such  an  action,  was  filed  and 
overruled  to  each  count  as  amended.  Pleas  of  the  general 
issue  and  of  the  Statute  of  Limitations  were  filed  to  the 
amended  declaration.  A  demurrer  was  sustained  to  the  plea 
of  tlie  Statute  of  Limitations.  The  plaintiff  recovered  a 
verdict  and  a  judgment  for  $2,750  from  which  the  defend- 
ants prosecute  this  appeal. 

Seaele  k  ilARsiiALL  aud  Cyrus  E.  Dietz,  for  appellants. 

J.  T.  and  S.  K.  Kenworthy  and  J.  B.  &  J.  L  Oakleaf, 

for  appellee. 

Mr.  Justice  Tiiompson  delivered  the  opinion  of  the 
court. 

It  is  insisted  that  the  amendment  to  the  declaration  by 
inserting  among  the  names  of  the  next  of  kin  the  name 
of  Arvid  Englund  set  up  a  new  cause  of  action,  and  that  the 
court  erred  in  sustaining  the  demurrer  of  appellee  to  appel- 
lant's plea  that  "the  said  alleged  cause  of  action  set  forth 
in  said  second  amended  declaration  as  amended  and  each 
count  thereof  is  otlicr  and  different  from  the  cause  of  action 
sot  forth  in  the  original  declaration,  and  other  and  different 
from  the  cause  of  action  set  forth  in  the  first  amended  decla- 
ration herein,  and  that  said  alleged  cause  of  action  in  said 
second  amended  declaration  as  amended  set  forth  did  not 
accrue  to  the  plaintiff  as  said  administrator  for  the  use  and 
benefit  of  said  Arvie  Englund  within  one  year  next  prior 
to  the  filing  thereof."  Each  count  of  the  declaration  alleged 
that  the  deceased  left  surviving  him  "E.  Emil  Englimd,  his 
father,  *  *  *  his  next  of  kin  who  have  sustained  damage 
by  the  death  of  said  Maurice  F.  Englund."  The  amend- 
ment made  more  than  a  year  after  the  accident  inserted  the 
name  of  Arvid  Englund,  the  brother  born  after  the  death 
of  Maurice  F.  Englund  among  the  names  of  the  next  of  kin. 

Each  count  of  the  declaration  as  amended  within  one  year 
of  the  accident  stated  a  good  cause  of  action  against  the 
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defendants.  The  cause  of  action  was  in  the  administrator 
for  the  exclusive  use  of  the  next  of  kin.  The  declaration 
alleged  that  the  deceased  left  surviving  him  next  of  kin 
and  named  some  of  Jhem,  but  the  name  of  Arvid  was  omitted 
from  the  list.  If  a  cause  of  action  had  not  been  stated, 
then  the  plea  of  the  statute  would  have  been  good.  If  the 
declaration  had  failed  to  state  that  the  deceased  left  surviving 
next  of  kin,  a  cause  of  action  would  not  have  been  stated, 
because  the  action  is  based  on  the  statute,  such  an  action 
being  unknown  to  the  common  law.  This  act  was  passed  in 
1853  in  substantially  the  same  language  that  it  now  remains 
in  the  statute;  and  the  question  of  the  proper  pleading  of 
an  action  thereunder  has  been  repeatedly  before  the  courts, 
commencing  with  the  City  of  Chicago  v.  Major,  18  111.,  349. 
It  has  never  been  held  in  this  State  that,  if  the  original 
declaration  within  the  time  mentioned  for  bringing  the  ac- 
tion, stated  that  the  deceased  left  next  of  kin  surviving,  it 
could  not  be  amended  after  the  time  had  expired  by  insert- 
ing the  names  of  the  next  of  kin.  If,  however,  it  did  not  state 
that  the  deceased  left  next  of  kin  surviving  then  a  cause  of 
action  was  not  stated,  and  such  a  declaration  could  not  be 
amended  to  avoid  the  effect  of  the  lapse  of  the  statutory  time 
given  for  bringing  an  action.  Chicago  &  K.  I.  R.  E.  Co.  v. 
Morris,  26  111.,  400;  Foster  v.  St.  Luke's  Hospital,  191  111., 
95.  In  Quincy  Coal  Co.  v.  Hood,  77  111.,  68,  the  declara- 
tion only  alleged  that  the  deceased  left  plaintiff,  his  father, 
surviving;  the  proof  showed  tliat  there  also  survived  a  mother 
and  five  brothers  and  sisters;  the  case  was  reversed  with  di- 
rections for  the  plaintiff  to  have  leave  to  amend  the  declara- 
tion. In  Chicago  City  Ey.  Co.  v.  Hackendahl,  188  111.,  300, 
the  only  averment  in  the  declaration  in  the  question  in  is- 
sue was  "and  the  plaintiff  avers  that  as  the  father  and  next 
of  kin  of  said  Robert  Hackendahl  and  as  administrator,  etc., 
*  *  *  a  cause  of  action  had  accrued  to  the  plaintiff  and 
heirs  of  said  Robert  Hackendahl,"  etc.  More  than  two 
years  after  the  cause  of  action  accnied  the  declaration  was 
amended  by  inserting  the  names  of  the  mother,  brother  and 
Asters.     Pleas  of  not  guilty  and  of  the  two  years'  Statute 
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of  Limitations  were  filed,  and  to  the  latter  plea  the  plaintiff 
demurred.  The  court  sustained  the  demurrer  and  the  de- 
fendant stood  by  its  plea.  The  Supreme  Court  there  said: 
**The  original  declaration  did  allege,  though  in  an  imperfect 
manner,  that  the  deceased  left  next  of  kin  surviving  him 
and  that  the  suit  was  brought  for  the  benefit  of  such  n?xt 
of  kin.  It  cannot  be  said  that  because  the  cause  of  action 
was  defectively  stated  it  was  not  stated  at  all,  and  that  the 
amended  declaration,  filed  after  the  lapse  of  two  years, 
stated  the  cause  of  action  for  the  first  time."  The  action 
of  the  Circuit  Court  was  upheld.  Amendments  of  like  ef- 
fect were  hold  not  to  be  pleading  a  new  cause  of  action  in 
Grace  &  Hyde  Co.  v.  Strong,  224  111.,  630,  and  in  Xorth 
Chicago  St.'^R.  R.  Co.  v.  Aufmann,  221  111.,  G14.  The  de- 
murrer was  properly  sustained  to  the  plea  of  the  Statute  of 
Limitations. 

It  is  insisted  by  the  appellants  that  the  trial  court  im- 
properly admitted  in  evidence  on  the  part  of  appellee,  the 
following  resolution  of  the  city  of  Moline:  "Alderman  Gus- 
tafson  moved  that  the  Mississippi  Valley  Traction  Company 
be  notified  to  equip  all  the  street  cars  with  proper  fenders, 
the  equipment  to  be  complete  within  sixty  days  from  date. 
Carried,"  and  that  the  court  improperly  refused  to  admit 
in  evidence  a  resolution  thereafter  passed  suspending  the 
foregoing  resolution,  and  proof  of  certain  negotiations  pend- 
ing between  the  city  and  appellants  during  the  time  of  such 
suspension.  An  ordinance  of  a  city  can  only  be  passed  by 
the  affirmative  vote  of  a  majority  of  the  aldermen  elect. 
A  resoluti(m  may  be  passed  by  a  majority  of  the  aldermen 
present.  The  resolution  of  the  city  council  was  not  proper 
evidence,  for  the  reason  that  an  ordinance  cannot  be  sus- 
pended or  modified  by  anything  except  an  ordinance.  Gait  v. 
City  of  Chicago,  174  111.,  605.  A  city  can  only  legislate  by 
the  passage  of  ordinances  in  the  manner  provided  by  law. 
The  negotiations  between  the  city  and  appellants  with  refer- 
ence to  %videuing  the  street  were  not  competent  evidence  in  a 
suit  to  which  the  city  was  not  a  party.  People  v.  Blount, 
Mayor,  18G  111.,  500;  Elgin,  Aurora  &  Southern  Traction 
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Co.  V.  Hench,  132  111.  App.,  535.  The  objection  to  the  reso- 
lution offered  in  evidence  by  appellee  should  have  been  stis- 
tained,  but  there  was  no  error  in  sustaining  the  objection  to 
the  resolution  and  the  record  of  the  negotiations  offered  in 
evidence  by  appellants. 

The  contention  of  appellee  is  that  section  5  of  the  or- 
dinance granting  a  license  to  appellants  to  maintain  and 
operate  a  street  railway  on  certain  streets  of  the  city  re- 
quires that  the  cars  of  appellants  shall  be  equipped  with 
fenders.  The  section  is  as  follows:  "Section  5.  The  cars 
used  upon  said  railway  shall  be  new  and  of  such  style  and 
class  as  are  used  upon  the  best  approved  street  railways  in 
the .  United  States,  and  gates  and  guards  shall  be  placed 
upon  the  front  platform  of  all  motor  cars,  so  as  to  prevent 
passengers  from  using  the  same  in  getting  on  or  off  said 
car.  Said  motors  and  cars  may  be  run  at  a  maximum  rate 
of  speed  not  exceeding  ten  (10)  miles  per  hour  in  said  city." 
There  is  nothing  in  the  ordinance  containing  any  reference  to 
fenders.  The  ordinance  did  not  add  anything  to  the  recog- 
nized duty  of  a  street  railway  in  equipping  its  cars  with 
appliances  for  the  safety  of  pedestrians.  "A  street  railway 
company  is  under  a  duty  to  use  reasonable  care  to  see  that 
its  cars  are  in  proper  condition,  so  that  they  may  be  operated 
without  undue  damage  to  the  public  and  to  equip  its  cars 
with  such  safety  appliances  as  men  of  average  prudence 
would  use  under  the  circumstances."  27  Am.  &  Eng.  Encyc. 
of  Law  (2ded.),  61. 

Appellants  contend  that  the  first,  third  and  fourth  in- 
structions given  for  appellee  were  erroneous.  The  first  in- 
struction stated  that  if  the  jury  believe  from  the  evidence  that 
it  was  negligence  for  appellants  to  run  its  car  without  fend- 
ers or  life  guards,  and  that  the  child  was  killed  because  of 
such  negligence,  and  that  the  parents  and  cu?todians  of  said 
child  were  not  guilty  of  negligence  in  permitting  the  child 
to  be  in  the  street  at  the  time  it  was  killed,  and  that  the 
child  left  surviving  next  of  kin  as  alleged,  then  the  jury 
should  find  the  defendants  guilty.     This  instruction  is  an 

accurate  statement  of  the  law.     The  third  instruction  was 
37 
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an  abstract  proposition  of  law  and  should  have  been  refused. 
The  fourth  instruction  stated  the  law  to  be  that  the  de- 
ceased *'had  an  equal  right  to  the  use  of  the  avenue  that 
defendants  had,"  and  *'the  parents  of  the  deceased  had  the 
right  to  allow  him  to  play  in  the  street,  subject  to  the  duty 
resting  on  them  to  use  such  care  for  his  personal  safety  as 
an  ordinary  prudent  person  would  use."  The  instruction  is 
misleading  in  that  it  gave  the  jury  to  understand  that  the 
parents  could  ignore  the  street  car  company  in  permitting 
this  child  less  than  two  years  of  age  to  play  upon  -the  street. 
The  rights  of  a  street  car  company  and  the  general  traveling 
j)ublic  cannot  be  ignored  and  practically  destroyed  by  mak- 
ing a  street  car  track  a  playground  for  children  of  the  age 
of  the  deceased.  The  only  question  to  be  tried  by  the  jury 
was,  wTre  the  parents  in  the  exercise  of  reasonable  care  for 
the  safety  of  the  child,  and  was  the  child  killed  by  the  negli- 
gence of  appellants.  Xorth  Chicago  Electric  Ey.  Co.  v. 
Peuser,  100  111.,  67;  Chicago  Union  Traction  Co.  v.  Jacob- 
son,  217  111.,  404.  It  was  a  question  for  the  jury  whether 
the  fact  of  permitting  a  child  of  that  age  to  play  in  a  street 
Avith  a  street  car  track  on  it  was  not  negligence,  and  the  in- 
struction told  the  jury  the  parents  had  the  right  to  let  it  play 
in  such  a  street  There  is  a  difference  between  a  case  where  a 
child  of  such  tender  years  is  injured  and  sues  in  its  own 
name,  where  it  cannot  be  charged  with  negligence,  and  a 
case  where  the  suit  is  for  the  benefit  of  the  next  of  kin  who 
have  a  duty  to  care  for  it,  and  may  be  charged  with  negli- 
gence.    7  111.  Cyc.  Dig.,  GOO,  and  cases  cited. 

It  is  also  assigned  for  error  that  the  verdict  is  excessive, 
and  that  counsel  for  appellee  in  his  closing  ailment  made 
inijiroper  and  inflammatory  remarks  to  the  jury.  The  fol- 
lowing is  a  part  of  the  closing  address:  "Have  you  got 
any  heart  in  you  ?  Have  yoii  got  any  blood  in  you  ?  Are 
any  of  you  fathers  ?  Don't  your  hearts  leap  and  the  blood 
come  to  your  cheeks  with  indignation  when  you  hear  these  two 
railroad  companies,  from  the  mouth  of  their  counsel,  charge 
these  parents  with  being  the  cause  of  the  death  of  this  child  ? 
^**     *     *     I  say  it  is  cruel,  cruel!     If  you  have  got  any 
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blood,  if  you  have  got  any  feeling,  or  any  other  man  within 
the  sound  of  my  voice  has  got  any  feeling,  his  blood  will 
rise  in  indignation  against  such  a  charge.  *  *  *  You 
have  the  same  right  in  this  street  as  the  railroad  companies. 

*  *  *  What  occasion  was  there  to  harrow  up  her  feel- 
ings ?  What  occasion  was  there  to  \\nring  her  heart  and  as- 
sert that   she  was  the  cause   of  the   death  of  her  child? 

*  *  *  It  does  not  become  this  corporation.  *  *  * 
The  day  has  not  come  in  this  country  when  we  have  sur- 
rendered the  exclusive  use  of  the  public  highways  to  the 
railroad  companies.  *  *  *  If  it  is,  why,  we  had  better 
not  have  any  children,"  etc. 

Counsel  for  appellants  repeatedly  objected  to  the  lan- 
guage used  by  counsel  for  appellee,  and  the  court  upon  one 
objection  being  made  remarked  to  counsel  to  proceed  with 
the  argument,  and  in  response  to  another  objection  said  that 
the  court  could  not  control  the  language  used,  and  at  another, 
*^I  would  proceed  with  a  discussion  of  the  evidence."  Ex- 
ceptions were  noted  to  the  rulings  or  refusal  to  rule  of  the 
court.  Counsel  for  appellee  continuing,  stated  to  the  jury 
that  such  objections  were  one  of  the  tricks  of  the  trade. 
Counsel  for  appellee  say  in  reply  to  this  assignment  of  error 
that  the  record  does  not  contain  objectionable  remarks  made 
by  counsel  for  appellants.  We  must  pass  on  the  record  as 
we  find  it.  The  language  in  the  record  is  improper,  in- 
flammatory and  calculated  to  inflame  the  passions  and  preju- 
dice of  the  jury.  It  is  not  an  appeal  to  the  reason  and  un- 
biased judgment  of  the  jury  sitting  as  a  tribunal  to  con- 
sider the  evidence  and  do  justice  between  the  parties,  but  a 
demand  for  an  indignant  and  sympathetic  vindication  in 
damages,  for  the  injured  feelings  and  sufferings  of  the  be- 
reaved family.  While  appellants'  counsel  did  not  object  to 
every  remark  that  was  inflammatory,  he  should  not  be  blamed 
for  failing  to  interpose  more  objections,  when  the  court  ruled 
that  it  could  not  control  the  language.  The  rulings  of  the 
court  were  calculated  to  impress  the  jury  w^ith  the  feeling 
that  the  court  considered  the  language  proper,  and  gave  ju- 
dicial sanction  and  additional  weight  to  the  prejudicial  and 
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improper  remarks.  It  is  tbe  duty  of  the  court  to  control 
counsel  within  reasonable  bounds  and  to  restrict  the  argu- 
ment to  the  evidence  in  the  case.  The  size  of  the  verdict 
when  it  is  considered  that  the  child  was  less  than  two  years 
of  age,  an  age  at  which  in  place  of  contributing  to  the  sup- 
port of  the  family,  it  would  be  a  burden  for  its  support, 
maintenance  and  education  for  many  years  upon  the  next 
of  kin,  shows  the  effect  of  the  improper  argument  of  coun- 
sel. Had  there  been  no  other  error  in  the  case,  the  im- 
proper language  used  in  the  argument  would  be  sufficient 
cause  for  reversal.  For  the  errors  indicated  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ira  M.  Cobe,  Appellee,  v.  Edward  H.  Guyer  et  aL, 
Appellants. 

Gen.  No.  4,905. 

1.  Equity  practice — effect  of  answer  after  demurrer  overruled. 
By  answering  over  after  demurrer  a  party  waives  the  right  to  as- 
sign error  on  the  ruling  of  the  court  on  his  demurrer,  but  it  does 
not  waive  a  defense  which  he  may  make  and  does  make  by  his  an- 
swer and  which  requires  no  demurrer. 

2.  SuPEBioB  CtoUBT  or  Cook  County — jurisdiction  of.  The  Su- 
perior Court  of  Cook  County  Is  a  court  of  general  jurisdiction,  has 
concurrent  Jurisdiction  with  the  Circuit  Court  of  Cook  County  and 
has  Jurisdiction  of  the  subject-matter  of  appointing  receivers  for 
homestead  and  loan  associations. 

3.  Jurisdiction — presumptions  which  aid.  In  a  collateral  pro- 
ceeding it  Is  a  rule  of  uniform  application  that  in  relation  to  courts 
of  general  jurisdiction  nothing  Is  to  be  presumed  to  be  out  of  their 
jurisdiction  but  that  which  specially  appears  to  be  so. 

4.  Homestead  loan  associations — what  does  not  establish  usury, 
A  bonus  or  bribe,  no  part  of  which  goes  to  an  association,  from 
which  the  association  has  received  no  benefit,  and  of  which  the  as- 
sociation has  no  knowledge,  will  not  render  a  loan  usurious. 

5.  Homestead  loan  associations — statute  with  respect  to  pri' 
ority  of  loans  construed.  The  statute  with  respect  to  priority  of 
loans  is  self-enforcing  and  requires  no  by-laws  to  aid  it,  when  the 
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by-laws  fix  the  rate  of  Interest  and  premium  and  thus  in  effect  pro- 
vide that  all  loans  shall  be  on  the  level  premium  plan. 

Foreclosure.  Appeal  from  the  Circuit  Court  of  Rock  Island 
County;  the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  March 
11,  1908. 

Statement  by  the  Court.  On  August  15,  1896,  Ed- 
ward H.  Guyer,  Charles  II.  Pope,  Charles  E.  White  aud 
George  W.  Walker  were  the  owners  of  one  hundred  shares 
of  the  capital  stock  of  the  Masonic  Mutual  Savings  and  Loan 
Association,  a  corporation  chartered  on  the  21st  day  of 
April,  1891,  under  the  homestead  and  loan  association  laws 
of  Illinois  under  the  name  of  the  First  Xational  Masonic 
Mutual  Savings  Association,  the  name  of  which  was  suhse- 
quently  changed  to  the  Masonic  Mutual  Savings  and  Loan 
Association.  On  that  date  they  applied  for  and  obtained 
from  the  association  a  loan  of  $10,000  and  executed  a  bond 
to  the  association  for  said  sum,  signed  by  each  of  them, 
binding  themselves  jointly  and  severally  to  pay  said  sum  to 
said  association,  its  successors  and  assigns,  as  follows:  from 
and  after  the  date  of  said  bond  $50  dues  on  said  stock, 
$50  as  interest  on  said  loan  and  $50  as  premium  on  said 
loan,  all  and  each  on  or  before  the  first  day  of  each  and 
every  month  in  advance,  until  said  stock  shall  mature  and 
said  bond  shall  be  paid  in  accordance  with  the  charter  and 
by-laws  of  said  association.  On  the  same  day  Edward  IL 
Gtiyer  and  Constance  K.  Guyer  executed  a  mortgage  to  said 
association  on  certain  real  estate  in  the  county  of  Eock 
Island  securing  said  bond.  The  borrowers  wrote  a  letter  to 
the  association  on  August  22,  1896,  directing  it  how  to  pay 
over  the  money  loaned,  and  the  money  appears  to  have  been 
paid  as  directed.  Default  was  made  in  keeping  up  the 
monthly  payments,  and  in  August,  1898,  the  amount  delin- 
quent amounted  to  $2,600.  On  August  30,  1898,  the  four 
Xnakers  of  the  original  loan  subscribed  for  twenty-six  ad- 
iditional  shares  of  stock  in  the  association,  and  obtained  an 
additional  loan  of  $2,600-  on  this  stock,  secured  by  an  ad- 
Hitional  bond  and  mortgage,  and  applied  this  loan  in  pay- 


582  Appellate  Courts  of  Illinois. 

Vol.  139.]  CJobe  v.  Guyer. 

meat  of  the  delinquent  installments  due  under  the  former 
mortgage. 

On  July  1,  1899,  the  borrowers  being  in  default  on  both 
mortgages  and  the  association  threatening  to  bring  suit  to 
foreclose  them,  an  accounting  with  the  association  was  had 
in  which  it  was  found  that  the  amount  owing  on  both 
mortgages  was  $13,379.60.  This  amount  was  at  that  time 
paid  by  crediting  the  withdrawal  value  of  the  126  shares 
of  stock  $1,328  and  by  Guyer,  Pope  and  White  obtaining 
a  new  loan,  evidenced  by  five  notes  signed  by  them  for 
$12,000,  four  of  said  notes  being  for  $300  each,  due  in 
one,  two,  three  and  four  years,  and  one  for  $10,800  due  in 
five  years,  all  bearing  interest  at  the  rate  of  7  per  cent  per 
annum  payable  on  the  first  day  of  each  and  every  month. 
The  said  five  notes  were  secured  by  the  mortgage  executed 
by  Edward  11.  Guyer  and  Constance  K.  Guyer  involved 
in  this  case;  this  mortgage  was  on  property  that  was  in- 
cluded in  the  original  mortgage.  The  balance  of  the  $13,- 
379.00  was  paid  by  the  association  accepting  the  unse- 
cured note  of  Guyer,  Pope,  and  White  for  $51.60  due  in 
sixty  days.  The  association  at  that  time  cancelled  and  dis- 
charged the  two  bonds  executed  by  Guyer,  Pope,  White  and 
Walker  and  the  mortgages  securing  them. 

On  January  29,  1901,  in  a  suit  brought  in  the  Superior 
Court  of  Cook  county,  entitled  Carry  et  al.  v.  Masonic  Mu- 
tual Savings  and  Loan  Association  et  al.,  a  decree  was  en- 
tered declaring  the  association  insolvent  and  appointing  a 
receiver,  and  on  February  16,  1901,  an  additional  decree 
was  entered  accepting  the  resignation  of  the  receiver  first 
appointed  and  appointing  the  Equitable  Trust  Company.  On 
April  6,  1901,  the  association  by  its  deed  conveyed  to  the 
Equitable  Trust  Company  as  receiver  all  its  property,  real 
and  pi^rsonal,  including  all  notes,  bonds  and  mortgages  re- 
lating to  the  business  of  the  association.  This  deed  was 
executed  by  the  association  by  its  president  and  secretary  un- 
der the  seal  of  the  corporation,  and  was  duly  acknowledged. 
The  making  of  this  deed  was  by  the  direction  of  four  of 
the   five    directors   of   the    association,    as   appears   from  a 
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memorandum  on  the  deed  signed  by  them.  On  November 
21,  1902,  the  Superior  Court  of  Cook  county  entered  an  or- 
der of  record  in  the  case  in  which  the  receiver  was  appointed, 
authorizing  the  receiver  to  sell  all  the  assets  of  the  associa- 
tion to  Cobe,  the  appellee,  for  $33,000.  In  pursuance  of 
this  order  the  Equitable  Trust  Company  executed  a  deed  as- 
signing the  note  and  mortgage  in  controversy  with  other  as- 
sets to  appellee,  and  on  January  22,  1903,  the  Superior 
Court  of  Cook  county  entered  an  order  approving  the  re- 
port filed  on  that  day,  reciting  the  transfer  and  conveyance 
of  all  its  assets  to  Cobe.  During  the  pendency  of  the  re- 
ceivership Guyer,  Pope  and  White  applied  to  and  obtained 
from  the  receiver  a  large  number  of  partial  releases,  re- 
leasing portions  of  the  premises  included  in  the  mortgage, 
and  subsequent  to  the  sale  and  conveyance  of  the  mortgage  to 
Cobe  they  obtained  from  him  similar  partial  releases.  On 
September  9,  1904,  Cobe  filed  a  bill  to  foreclose  the  notes 
dated  July  1,  1899,  remaining  unpaid  and  the  mortgage  se- 
curing them.  The  defendants  demurred  to  the  bill,  and 
thereupon  an  amended  and  supplemental  bill  was  filed.  The 
defendants  again  demurred,  the  demurrer  was  overruled  and 
the  defendants  answered  over.  The  answers  state  that  ap- 
pellants and  Walker  in  August,  1896,  were  in  debt  in  the 
sum  of  $4,426.53  and  that  appellants  applied  to  the  asso- 
ciation for  a  loan  to  pay  these  debts  and  that  the  association 
loaned  them  $8,925.04  and  demanded  as  a  condition  prece- 
dent that  appellants  and  Walker  subscribe  for  one  himdred 
shares  of  stock  and  make  a  bond  reciting  the  loan  of  $10,- 
000;  that  the  difference  between  the  $8,925.04  loaned  and 
the  $10,000  mentioned  in  the  bond  was  made  up  of  the 
following  items:  membership  fee  $100;  six  months  dues 
$300 ;  attorney's  fees  $35 ;  interest  on  loan  to  September  1, 
1896,  $139.96,  and  $500  commissions,  a  total  of  $1,074.96, 
which  was  a  bonus  to  the  association  and  was  usury;  that 
the  loan  was  not  bid  for  in  open  meeting  of  the  shareholders 
as  required  by  statute,  but  said  interest  and  premium  were 
arbitrarily  fixed  by  the  association  for  the  purpose  of  cor- 
ruptly exacting  usury;  that  there  was  no  by-law  of  the  as- 
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sociation  dispensing  with  offering  money  to  loan  in  open 
meeting,  the  preference  to  be  decided  by  priority  of  applica- 
tion; that  on  August  30,  1898,  after  the  making  of  said 
loan  the  association  claimed  appellants  and  Walker  were  in 
default  in  the  sura  of  $2,600  and  threatened  to  foreclose,  and 
proposed  that  appellants  and  Walker  should  subscribe  for 
twenty-six  additional  shares  of  stock,  and  make  a  bond  and 
mortgage  for  $2,G00  and  appellants  to  prevent  loss  and  to 
obtain  time  complied  therewith;  that  on  July  1,  1899,  the 
association  claimed  a  default  on  both  bonds  and  threatened 
to  foreclose,  and  that  appellants  made  the  notes  and  mort- 
gage under  threats  and  duress,  but  they  deny  that  it  was 
figreed  that  $12,000  was  then  due.  The  answers  further 
deny  the  jurisdiction  of  the  Superior  Court  of  Cook  county 
in  the  proceedings  in  w^hich  the  receiver  was  appointed,  and 
say  that  the  same  are  null  and  void,  and  deny  the  title  of 
appellee  to  the  notes  and  mortgage,  and  deny  that  appel- 
lants ever  asked  for  or  obtained  any  release  from  appellee 
or  paid  any  money  to  him,  and  deny  that  anything  remains 
due  on  said  notes  and  mortgage.  The  appellants  filed  a 
cross-bill,  setting  up  the  giving  of  the  notes  and  mortgage 
as  is  set  forth  in  the  answers  alleging  usury  and  payment 
of  the  principal  sum  loaned,  and  praying  a  surrender  and 
cancellation  of  the  notes  and  mortgage.  x\ppellee  answered 
the  cross-bill  denying  its  allegations.  Replications  were 
filed  and  a  reference  to  the  master  was  made  on  both  bills, 
to  take  the  evidence  and  report  the  same  with  his  conclusions. 
The  master  reported  that  Guyer,  Pope  and  White  were  in- 
debted to  appellee  in  the  sum  of  $5,657.55  with  interest  on 
$4,676.83  from  January  23,  1907.  The  objections  heard 
before  the  master  were  permitted  to  stand  as  exceptions  in 
the  Circuit  Court,  and  on  a  hearing  the  exceptions  were  over- 
ruled and  a  decree  of  foreclosure  was  entered,  from  which 
decree  this  appeal  is  prosecuted. 

J.  T.  Kenwobthy  and  S.  E.  Kenworthy,  for  appellants. 

S.  W.  SwABEY,  for  appellee ;  W.  R.  ^Ioore,  of  counsel. 
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Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  appellants  challenge  the  right  of  the  appellee  to  bring 
this  suit  to  foreclose  the  mortgage  on  the  ground  that  the  ap- 
pellee is  not  the  owner  of  the  notes  and  mortgage.  It  is 
argued  that  the  Superior  Court  of  Cook  county  had  no  juris- 
diction in  the  suit  begun  in  that  court  to  wind  up  the  affairs 
of  the  insolvent  Masonic  Mutual  Savings  and  Loan  Associa- 
tion, and  that  the  appointment  of  a  receiver  in  that  court  and 
all  acts  of  such  receiver  are  null  and  void.  The  appellants 
filed  a  special  demurrer  to  the  amended  and  supplemental 
bill,  the  sixth  ground  of  demurrer  being:  "This  bill  shows 
complainant  predicates  title  by  virtue  of  decree  of  Superior 
Court  appointing  a  receiver  which  is  a  nullity  for  want  of 
jurisdiction  of  the  subject-matter."  Appellants  assign  for 
error  and  insist  that  the  court  erred  in  overruling  the  de- 
murrer and  appellee  insists  that  the  appellants  having  by 
their  demurrer  raised  the  question  of  law  as  to  the  jurisdic- 
tion of  the  Superior  Court  of  Cook  county  in  the  suit  in 
which  the  receiver  was  appointed  should  have  stood  by  their 
demurrer,  but  having  answered  over  that  they  have  abandoned 
and  waived  their  right  to  insist  on  that  defense.  Neither 
contention  can  be  sustained.  *'By  answering  over  after  a 
demurrer  a  party  w^aives  the  right  to  assign  error  on  the 
ruling  of  the  court  on  his  demurrer,  but  it  does  not  waive  a 
defense  which  he  may  make,  and  does  make,  by  his  answer 
and  which  requires  no  demurrer."  Bauerle  v.  Long,  165  111., 
340;  Anderson  v.  Olsen,  188  111.,  502. 

It  is  insisted  by  appellants  that  because  section  25  of  the 
homestead  and  loan  act  provides  that  "receivers  may  be  ap- 
pointed whenever  nine  or  more  shareholders  of  any  associa- 
tion shall  file  a  petition  in  tlie  circuit  court  of  the  county 
in  which  the  principal  office  of  such  association  is  located, 
setting  forth  the  facts  relied  upon  for  the  appointment  of  a 
receiver.  Such  petition  shall  be  subscribed  and  sworn  to  by 
such  petitioners,"  etc.,  therefore  the  Superior  Court  of  Cook 
county  did  not  have  jurisdiction  of  the  subject-matter  of 
appointing  receivers  of  such  associations  having  their  prin- 


586  Appellate  Coxtbtb  of  Illinois. 

Vol.  139.1  Oobe  v.  Guyer. 

cipal  oflSce  in  Cook  county.  The  Supreme  Court  of  Illinois, 
in  construing  sections  23  and  24  of  article  VI  of  the  Constitu- 
tion of  1870,  has  held  that  the  Superior  Court  of  Cook 
county  has  precisely  the  same  jurisdiction  as  circuit  courts, 
and  that  the  judges  of  that  court  are  vested  with  the  same 
powers  as  judges  of  the  Circuit  Court;  that  when  these  pro- 
visions of  this  article  are  considered  together,  "it  is  ap- 
parent the  intention  of  the  framers  of  the  Constitution  was, 
to  give  the  several  judges  of  these  respective  courts  identically 
the  same  powers  and  place  them  precisely  upon  the  same 
footing;  and  that  it  was  not  the  intention  to  make  these 
courts  otherwise  than  circuit  courts,  but  composed  of  branches 
corresponding  with  the  number  of  judges,  each  judge,  while 
holding  such  branch,  having  all  the  powers  of  a  circuit 
court."  "Both  courts  originated  from  the  same  sovereignty, 
and  they  have  coordinate  jurisdiction  in  civil  cases  in  Cook 
county."  Jones  v.  Albee,  70  111.,  34 ;  Samuel  v.  Agnew,  80 
111.,  553;  Berkowitz  v.  Lester,  121  HI.,  99;  C.  &  X.  W.  Ry. 
Co.  V.  C.  &  E.  R.  R.  Co.,  112  HI.,  589;  Salomon  v.  Chicago 
Title  &  Trust  Co.,  115  111.  App.,  194.  The  Superior  Court 
of  Cook  county  is  a  court  of  general  jurisdiction  and  has 
jurisdiction  of  the  subject-matter  of  appointing  receivers  for 
homestead  and  loan  associations.  The  proceedings  of  that 
court  are  only  relied  upon  to  give  the  appellee  title  to  the 
instruments  sought  to  be  foreclosed,  and  those  proceedings 
are  only  collaterally  involved.  It  is  a  rule  of  uniform  ap- 
plication that  in  relation  to  courts  of  general  jurisdiction 
nothing  is  to  be  presumed  to  be  out  of  their  jurisdiction  but 
that  which  specially  appears  to  be  so.  "This  rule  is  limited 
to  collateral  proceedings,  and  where  the  record  of  a  judgment 
or  decree  is  relied  on  collaterally,  jurisdiction  must  be  pre- 
sumed in  favor  of  a  court  of  general  jurisdiction,  although 
it  be  not  alleged  or  fails  to  appear  in  the  record."  Swearen- 
gen  V.  Gulick,  67  111.,  208;  Field  v.  Peeples,  180  111.,  376. 
"This  presumption  which  the  law  indulges  in  favor  of  its 
jurisdiction  can  only  be  overcome  in  a  collateral  proceed- 
ing where  the  record  itself  shows  there  was  no  jurisdiction." 
Osgood  V.  Blackmore,  59  III,  261. 
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There  was  introduced  in  evidence  a  decree,  in  the  case  of 
Carry  and  others  against  the  Masonic  Mutual  Savings  and 
Loan  Association  and  others,  entered  in  the  Superior  Court 
of  Cook  county  in  January,  1901,  which  recites  that  that 
case  came  on  to  he  heard  upon  the  bill  of  complaint  as 
amended,  the  answers  of  the  defendants  and  replication 
thereto,  with  the  evidence  heard  in  open  court;  the  various 
findings  of  the  court  as  to  the  organization  of  the  associa- 
tion ;  that  the  nine  complainants,  naming  them,  were  stock- 
holders in  said  association;  the  various  proceedings  of  the 
association  and  facts  showing  insolvency;  Aat  equity  re- 
quires that  a  receiver  should  be  appointed;  that  the  affairs 
of  the  association  should  be  wound  up,  and  decreeing  that 
the  association  transfer  and  deliver  all  its  assets  to  a  re- 
ceiver, and  appointing  a  receiver.  Afterwards  a  further  de- 
cree was  made  authorizing  the  Equitable  Trust  Company  as 
receiver  to  sell  all  the  assets  of  the  association  for  ^3,000. 
Under  this  decree  the  receiver  did  execute  a  deed  assigning 
the  assets  including  the  notes  and  mortgage  in  controversy 
to  appellee,  and  an  order  of  court  was  made  approving  the 
action  of  the  receiver.  The  burden  was  on  the  appellants  to 
show  a  lack  of  jurisdiction  of  the  Superior  Court  to  make 
said  decrees  and  orders.  A  lack  of  jurisdiction  was  not 
shown,  and  wo  conclude  that  appellee  had  title  to  the  notes 
and  mortgage  sought  to  be  foreclosed. 

The  record  also  shows  that  the  Masonic  Mutual  Savings 
and  Loan  Association  by  its  officers  and  under  the  seal  of 
the  association,  by  the  authority  of  the  board  of  directors, 
executed  a  deed  conveying  to  the  Equitable  Trust  Company 
all  the  assets  of  the  association,  and  that  the  Equitable  Trust 
Company  executed  a  deed  assigning  the  notes  and  mortgage 
in  controversy  to  the  appellee. 

The  remaining  questions  are,  was  there  usury  in  the  notes 
and  mortgage  sought  to  be  foreclosed  and  has  the  bond  been 
paid.  It  is  not  claimed  that  there  was  any  usury  in  the 
present  notes  and  mortgage  sought  to  be  foreclosed,  but  it 
is  claimed  that  the  original  bonds  and  mortgages  were 
usurious  which  the  notes  and  mortgage  sought  to  be  fore- 
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closed  were  given  in  payment  of;  first,  because  the  secretary 
of  the  association,  and  a  sub-agent  Bowker,  were  paid  $500 
out  of  the  original  loan  as  a  commission  for  procuring  the 
loan;  second,  because  the  by-laws  of  the  association  under 
which  the  loan  was  made  provided,  "Every  loan  of  tliis 
association  shall  be  made  upon  a  non-negotiable  note  or 
bond,  bearing  interest  and  premium  each  at  the  rate  of 
6  per  cent  per  annum  and  secured  by  first  mortgage  on 
real  estate,  which  security  shall  be  satisfactory  to  the  board 
and  shall  be  accompanied  by  a  transfer  and  pledge  of  the 
shares  of  the  borrower  to  the  association,"  the  association 
having  no  by-law  providing  that  the  preference  or  priority 
of  the  loans  shall  be  decided  by  the  priority  of  the  applica- 
tion for  loans  by  its  shareholders.  *  D.  D.  Hunt,  who  was 
president  of  the  association  when  the  original  loan  was  made, 
testified  that  tlie  priority  of  awarding  loans  was  determined 
by  the  date  of  filing  of  the  application  of  borrowers.  At 
the  time  the  original  loan  was  made  the  appellants,  Edward 
H.  Guyer,  Charles  H.  Pope,  and  Charles  E.  White,  with 
George  W.  Walker,  were  partners  in  a  land  and  town  lot 
company  under  the  name  of  the  East  Moline  Company. 
The  correspondence  shows  that  the  loan  association  was 
directed  to  issue  checks  on  account  of  the  loan  for  the  fol- 
lowing items : 

To    Henry  Curtis $1,200.00 

"     H.  C.  Connelly 702.91 

"     H.  L.  Velie 293.85 

"     C.  H.  Deere 265.44 

"     W.  J.  Entriken 200.00 

"     Oloff   Atkinson    2,273.33 

"     Pope    1,000.00 

$5,926.53 

The  remainder  was  directed  to  be  paid  to  E.  H.  Pope 
imder  instructions  contained  in  a  letter  signed  by  the  four 
borrowers.     On  August  28,  1896,  C.  H.  Pope  wrote  a  let- 
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ter  acknowledging  the  receipt  of  $4,598.51  "being  the  bal- 
ance in  full  of  proceeds  of  $10,000  loan."  The  answer  sets 
up  that  the  association  retained  out  of  the  loan  $100  mem- 
bership fee ;  six  months  dues  $300 ;  $35  attorney's  fees ;  in- 
terest on  the  loan  to  September  1,  1896,  $139.96,  and  $500 
commissions.  If  checks  were  drawn  as  directed  and  a  check 
given  for  the  receipt  of  $4,598.31  then  the  association  paid 
$525.04  more  than  the  amount  loaned.  If  the  $1,000  check 
directed  to  be  drawn  by  Pope  was  not  drawn  and  the  others 
were,  including  one  for  the  sum  of  $1r,598.51,  and  the  items 
set  up  in  the  answer  as  having  been  retained  were  properly 
retained,  still  the  company  would  have  paid  more  than  the 
amount  of  the  loan.  The  evidence  does  not  show  that  the 
association  received  any  part  of  the  $500  claimed  to  have 
been  paid  as  a  commission  for  procuring  the  loan.  It  does 
tend  to  show  that  Pope,  who  is  the  assistant  treasurer  of 
Deere  &  Co.  of  Moline,  and  Guyer,  who  is  an  attorney  and 
secretary  and  manager  of  a  Eock  Island  Loan  Association, 
agi'eed  to  pay  Hull,  who  was  secretary  of  the  Masonic  Mutual 
Savings  and  Loan  Association  and  a  sub-agent  named  Bowker, 
$500,  to  influence  them  to  make  the  loan.  The  proof  is 
mostly  confined  to  what  was  to  be  done,  except  that  Guyer 
and  Pope  testified  that  the  only  money  received  from  the 
original  loan  was  $8,925.14,  but  do  not  give  the  items  that 
make  up  that  sum.  G»uyer  testified  that  a  bonus  of  $1,074.96 
was  kept  out,  and  that  sum  was  made  up  of  $500  for  com- 
missions and  $574.96  for  interest,  membership  fees,  dues 
and  attorney's  fees.  The  evidence  is  so  contradictory  that 
it  is  not  possible  for  us  to  determine  with  any  certainty  what 
are  the  facts  as  to  how  much  money  was  advanced  on  the 
loan.  It  is  insisted  that  the  sum  of  $500  claimed  to  have 
been  paid  to  Hull  and  Bowker  as  commissions,  makes  the 
contracts  usurious.  The  association  received  no  part  or 
benefit  from  such  payment  and  knew  nothing  of  it  being 
made.  It  was  paid  apparently  as  a  bribe  to  procure  some- 
thing that  the  parties  making  the  payment  otherwise  would 
not  have  received,  and  naturally  would  be  concealed  from 
the  directors  of  the  association.     In  Chicago  Fire  Proof  Co. 


a^j  AfnxxAix  Corns  or  Ttltkoib. 

Tk.  is  :  Oike  T. 


T.  T±^  y^z.  Par.t  145  EL,  4:S1,  it  vis  held  that  the  fact 
zLiz  a  r?^ii-rr.:  -cf  a  liaii  entered  into  an  agreement  in  hii 
vlL-^^LziI  T±y±:i':j  \j  which  he  seemed  a  commission  above 
•Jiie  Ir-rL  nz-.  if  iiiTerest,  en  a  loan  hv  his  bank,  where  the 
l;izik  Li^  lii'linx  to  do  with  the  agreement  and  receives  no 
jir:  :f  tie  ::-•  i.rj  p^aid  bv  the  borrower  as  commission,  did 
r.--:  ef*jV-l-i  t:*.:Tx  on  the  part  of  the  bank.  In  Cox  v. 
>:^^f^  l-^  >  2^  r-i!  Life  Ins.  Co.,  113  HL,  382,  it  was 
1.  "i  tLjit  :Le  iir.  :Lar  an  agent,  without  the  anthority,  con- 
?*r.:  -ir  kn  -^lelj?  i-f  Lis  principal,  npon  loaning  the  money 
-  f  'Le  iLi'er  exi.^rs  frcm  the  borrower  a  sum  in  excess  of 
!.--  'I'll  ::.-rr^t  o-es  not  make  the  loan  usurious.  The  same 
r:>  i>  L-'i  in  ila^-acbusetts  M.  L.  Ins.  Co.  v.  Boggs,  121 
I:L.  11j:  Rylst^n  t.  Bain,  90  BL,  283;  Gantzer  v. 
S.:.i^t^::z,  2«.'«^/i:L,  500:  Goodwin  v.  Bishop,  145  HI.,  421; 
Eallinsper  v.  Bjurland,  S7  BL,  513;  Phillips  v.  Roberts, 
!»o  i::..  4:»:f.     See  al^o  29  Am.  &  Eng.  Encyc  of  Law  (2d 

tti.  ),  oO'I. 

On  Augnst  19,  1S91,  secti<m  1  of  article  VI  of  the  by-laws 
wa?  aiuf-n Jed  by  the  stockholders,  making  it  read :  "Every 
loon  of  this  ass^xriation  shall  be  made  upcm  a  non-n^otiable 
note  or  U»uJ,  hearing  interest  and  premium  each  at  the  rate 
of  six  per  cent  per  annum  and  secured  by  first  mortgage  on 
real  e>tate,  whieh  security  shall  be  satisfactory  to  the  board 
and  shall  be  accompanied  by  a  transfer  and  pledge  of  the 
shares  of  the  borrower  to  the  association.  The  shares  so 
]>k(lired  shall  be  held  by  the  association  as  collateral  security 
for  the  performance  of  the  conditions  of  said  note  or  bond 
and  mortgage  *  *  ♦  and  provided  further  that  all 
])roniiiuns  shall  be  paid  in  equal  monthly  installments  on  or 
before  the  20th  day  of  each  and  every  month  during  the 
continuance  of  the  loan.''  It  is  insisted  by  appellants  that  in 
Borrowers,  etc.,  Assn.  v.  Eklund,  190  BL,  257,  the  Supreme 
CV)urt  announced  the  law  to  be  that,  where  the  by-laws  do  not 
provide  that  the  preference  or  priority  of  loans  shall  be 
determined  by  the  priority  of  the  application  of  shareholders 
for  loans,  the  only  way  loans  could  be  made  drawing  more 
than  the  lawful  rate  of  interest  was  by  competitive  bidding 


Secoih)  District— a.  D.  1908.  591 

Cobe  V.  Guyer. 

in  open  meeting  of  the  association.  A  careful  reading  of 
the  Eklund  case  does  not  lay  down  the  rule  contended  for. 
The  proviso  in  the  statute  regarding  the  level  premium  plan 
of  loans  by  such  associations  is :  "Provided,  That  any  such 
association  may,  by  its  by-laws,  dispense  with  the  offering 
of  its  money  at  a  rate  of  interest  and  premium  fixed  by  its 
by-laws,  and  either  with  or  without  premium,  deciding  the 
preference  or  priority  of  loans  by  the  priority  of  the  applica- 
tions for  loans  of  its  shareholders."  (First  proviso  of  section 
85,  chapter  32,  Hurd's  Stat.,  1905.)  The  by-law  is  that 
"every  loan  of  this  association  shall  be  made"  in  accordance 
with  its  terms,  so  that  it  dispensed  with  all  offering  its  money 
for  bids  as  completely  and  clearly  as  if  those  words  were  in 
the  by-laws,  and  it  makes  every  loan  "bearing  interest  and 
premium  each  at  the  rate  of  6  per  cent  per  annum."  The 
statute  law  enacts  that  in  all  such  cases  the  priority  or  right  of 
loan  shall  be  decided  by  priority  of  application  for  loans. 
It  is  argued  by  counsel  that  without  that  kind  of  a  provision 
in  the  by-laws,  it  was  in  the  power  of  the  directors  arbitrarily 
to  make  the  loans  to  such  parties  as  suited  them  without  any 
regard  to  priority  of  application.  The  provision  of  the 
statute  law  of  the  State  is  clear  that  on  the  level  premium 
plan  the  priority  of  loans  shall  be  decided  by  priority  of  ap- 
plication. If  the  statute  would  not  control  and  govern  a 
board  of  directors  when  its  provisions  are  as  clear  as  are 
the  provisions  of  this  statute  in  that  regard,  then  no  law  or 
by-law  would  control  them.  If  the  board  of  directors  and 
officers  would  disregard  a  statute  as  plain  in  its  mandate  as 
this  one  is,  a  by-law  would  not  add  anything  to  the  statute 
that  would  make  it  more  binding.  We  hold  that  that  part 
of  the  statute  in  reference  to  priority  of  loans  is  self-enforc- 
ing and  requires  no  by-laws  to  aid  it,  when  the  by-laws  fix 
the  rate  of  interest  and  premium  and  thus  in  effect  provide- 
that  all  loans  shall  be  on  the  level  premium  plan.  Proof 
was  made  by  the  officers  of  the  association  that,  from  the  time 
this  by-law  was  passed  to  the  time  the  receiver  was  appoint- 
ed, all  applications  for  loans  were  numbered  and  "priority  in 
awarding  loans  was  determined  by  the  date  of  filing  the  ap- 
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plication  of  the  borrower;  first  come  first  served."  The  by- 
law fixed  the  interest  and  premium,  and  the  statute  fixed  the 
priority  of  right  to  a  loan,  so  that  all  shareholders  were  upon 
an  equality.  The  by-law  and  the  statute  were  followed. 
The  loan  was  not  usurious  because  there  was  no  by-law  re- 
enacting  that  part  of  the  statute  as  to  the  right  of  priority. 
It  is  insisted  by  appellant  that  under  the  rule  laid  down 
in  Ryan  v.  Xewcomb,  125  111.,  91 ;  Puterbaugh  v.  Farrell, 
73  111.,  213,  and  Tottle  v.  Singer,  118  Iowa,  533,  the  pur- 
chase of  the  interest  of  Walker  by  the  other  three  partners, 
and  the  participation  by  them  in  the  claimed  usurious  profits 
and  earnings  of  the  stock  on  which  the  original  loan  was 
made  in  the  settlement  of  the  old  bonds,  and  the  making  of 
new  notes  signed  by  the  remaining  three  partners  in  such  a 
settlement  of  the  transaction,  was  such  a  settlement  of  the 
original  indebtedness  that  appellants  cannot  now  set  up 
usury  against  the  new  loan,  if  there  was  any  in  the  former 
transaction.  Entertaining  the  views  we  have  expressed,  that 
there  was  no  usury  in  the  original  loan,  it  is  unnecessary  for 
us  to  pass  upon  this  contention.  Appellee  being  the  owner  of 
the  notes  and  mortgage,  and  the  same  being  free  from  usury 
the  decree  is  affirmed. 


Ira  M.  Cobe,  Appellee,  v.  Edward  H.  Guyer  et  al., 
Appellants. 

Geiu  No.  4,00«. 

This  case  Is  controlled  by  the  decision  in  Cobe  v.  Guyer,  ante^ 
p.  580. 

Bill  In  equity.  Appeal  from  the  Circuit  Court  of  Rock  Island 
County;  the  Hon.  Emery  C.  Graves,  Judge,  presiding.  Heard  In 
this  court  at  the  October  term,  1907.  Affirmed.  Opinion  filed  March 
11,  1908. 

Statement  by  the  Court.  This  is  a  bill  in  equity  filed 
by  Ira  M.  Cobe  in  the  Circuit  Court  of  Rock  Island  county 
to  foreclose  a  mortgage  dated  September  1,  1899,  given  by^ 
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Edward  H.  Guyer  and  wife,  Constance  K.  Guyer,  to  secure 
a  bond  of  the  same  date  for  $10,000  executed  by  E.  H. 
Guyer,  C.  H.  Pope  and  C.  E.  White  to  the  Masonic  Mutual 
Savings  and  Loan  Association.  The  bill  alleges  that  said  as- 
sociation was  duly  incorporated  as  a  building,  loan  and 
homestead  association  under  the  laws  of  Illinois,  with  its 
principal  oflSce  in  Chicago,  Cook  county,  Illinois,  and  that 
it  continued  to  do  business  until  January  29,  1901;  that 
it  had  a  charter  and  by-laws,  a  copy  of  which  is  attached 
and  made  a  part  of  the  bill;  that  on  September  1,  1899, 
Guyer,  Pope  and  White,  being  the  owners  of  100  shares 
of  stock  of  said  association,  and  being  indebted  to  it  for 
$10,000  for  money  at  that  time  loaned  to  them  by  the  as- 
sociation under  its  by-laws,  executed  and  delivered  to  the 
association  a  bond  in  which  they  promised  to  pay  said 
association  $50  as  monthly  installments  upon  its  shares  of 
stock,  and  $58.34  monthly  interest  at  7  per  cent  upon  said 
sum,  until  the  principal  loan  with  interest  be  paid  in  ac- 
cordance with  the  charter  and  by-laws  of  said  stock  having 
reached  par  value.  A  copy  of  the  bond  is  attached  and  is 
as  follows: 

"Know  all  men  by  these  presents,  That  Edward  H. 
Guyer,  Charles  II.  Pope  and  Charles  E.  White,  members 
of  the  obligee  herein,  all  in  the  County  of  Rock  Island  and 
State  of  Illinois,  do  hereby  acknowledge  ourselves  to  be  in- 
debted to  the  Masonic  Mutual  Savings  and  Loan  Associa- 
tion, a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Illinois,  in  the  prin- 
cipal sum  of  Ten  Thousand  Dollars  ($10,000.00)  for  money 
borrowed  under  the  charter  and  by-laws  of  said  association 
on  one  hundred  shares  of  the  capital  stock  of  said  associa- 
tion issued  to  said  Edward  11.  Guyer,  Charles  H.  Pope  and 
Charles  E.  White,  in  consideration  whereof  we  do  hereby 
bind  ourselves  *  *  *  jointly  and  severally  to  pay  to 
said  association,  its  successors  or  assigns,  the  sum  of  fifty 
dollars  each  month  as  monthly  dues  upon  said  shares  of 
stock,  and  also  the  sum  of  fifty-eight  and  34/100  dollars  as 
interest  upon  said  sum  of  ten  thousand  dollars,  all  and  each 
on  or  before  the  first  dav  of  each  and  every  month  from  and 
38 
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after  the  date  hereof  in  advance  until  the  said  principal 
sum  shall  have  been  paid  in  full  in  accordance  with  the 
charter  and  by-laws  of  said  association  by  said  shares  of 
stock  before  mentioned  having  reached  their  par  value,"  etc 

The  bill  also  alleges  that  the  100  shares  of  stock  were 
transferred  to  the  association  as  collateral  security,  and 
that  Edward  H.  Guyer  and  Constance  K,  Guyer,  his  wife, 
on  September  1,  1899,  made  a  mortgage  to  secure  said  bond, 
and  contains  the  usual  allegations  of  a  bill  of  foreclosure. 
It  is  further  alleged  that  on  January  29,  1901,  Joseph  C. 
Carry  and  eight  other  shareholders  of  the  association,  filed 
a  bill  of  complaint  in  the  Superior  Court  of  Cook  county 
on  behalf  of  themselves  and  others  against  the  association, 
alleging  its  insolvency,  praying  for  a  receiver,  etc.;  that 
the  Equitable  Trust  Company  was  appointed  receiver;  that 
the  receiver  qualified ;  that  the  association  was  decreed  to  be 
insolvent  and  its  assets  placed  in  the  hands  of  the  receiver ; 
that  the  court  decreed  that  said  association  be  wound  up; 
that  the  receiver  was  directed  to  sell  the  assets  of  said  asso- 
ciation, and  that  the  bond  and  mortgage  were  sold  to  com- 
plainant and  that  there  now  remains  due  $5,708.39  with  in- 
terest thereon  at  5  per  cent  since  date  of  insolvency. 

The  defendants  in  their  answer  deny  that  the  association 
was  duly  incorporated  under  the  laws  of  Illinois  as  a  home- 
stead and  loan  association,  and  charge  that  the  organization 
-was  a  fraud  and  an  unlawful  attempt  to  collect  usurious  in- 
terest, and  assert  that  the  defendants  did  not  make  the  loan 
alleged  in  the  bill  for  building  and  improving  homesteads, 
**but  it  was  in  truth  and  in  fact  a  loan  solely  for  the  pur- 
pose of  speculating"  in  real  estate;  they  admit  they  applied 
for  a  loan  of  $10,000  and  subscribed  for  100  shares  of  stock, 
and  that  they  agreed  to  pay  $50  each  month  as  dues  and 
$58.34  as  interest  each  month,  and  made  the  bond  and 
mortgage,  but  say  they  only  received  $9,556  on  the  loan; 
they  say  that  the  money  was  not  offered  in  open  meeting  to 
stockholders  w-ho  should  bid  the  highest  premium  for  priority 
of  a  loan,  and  that  there  was  no  by-law  to  dispense  with  the 
bids  in  open  meeting,  the  preference  to  be  decided  by  priority 
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of  application,  and  assert  the  difference  between  the  bond 
of  $10,000  and  the  $9,556  received  was  a  bonus  for  the  loan, 
and  that  the  said  difference,  $443.89,  and  $58.34  agreed  in- 
terest and  $50  per  month  dues  on  said  $10,000  exceed  the 
rate  of  7  per  cent  per  year  for  the  forbearance  of  $100 
and  is  usury,  and  that  the  agreement  for  interest  is  void; 
they  also  assert  that  they  have  repaid  $7,000  of  the  sum 
borrowed.  The  answer  sets  up  a  provision  in  the  bond, 
that  when  twelve  or  more  stock  payments  should  be  made 
they  should  be  deducted  from  the  loan,  and  allege  that  it 
makes  the  transaction  usurious  per  se,  and  that  this  provision 
is  a  device  to  collect  usurious  interest.  The  answer  denies 
that  there  was  default  for  six  months  in  the  payment  of 
interest,  and  denies  any  knowledge  of  the  suit  begun  by 
Carry  and  others  against  the  association  and  denies  that  the 
Superior  Court  of  Cook  county  had  any  jurisdiction  in  the 
matter,  and  asserts  that  such  proceedings  are  void  and  denies 
that  complainant  has  any  right  in  said  bond  and  mortgage. 
A  replication  was  filed  to  the  answer  and  the  cause 
referred  to  the  master  to  take  the  evidence  and  report  the 
same  with  his  conclusions.  After  a  re-reference  the  master 
finally  reported  the  evidence,  with  his  conclusions  that  the 
defendants  were  on  September  1,  1899,  indebted  to  the 
Masonic  Mutual  Savings  and  Loan  Association,  a  corpora- 
tion duly  organized  under  the  laws  of  Illinois,  in  the  sum 
of  $10,000  for  money  borrowed  under  the  charter  and  by- 
laws of  the  association  on  one  hundred  shares  of  the  capital 
stock  of  said  association,  and  that  they  had  executed  the 
bond  and  mortgage  as  alleged  in  the  bill ;  that  payments  had 
been  made  amounting  to  $0,311.40;  that  by  decree  dated 
January  29,  1901,  said  association  was  directed  to  be 
liquidated  and  wound  up ;  and  that  on  January  10,  1903,  the 
Equitable  Trust  Company,  as  receiver  of  said  association, 
in  pursuance  of  a  decree  of  the  Superior  Court  of  Cook 
county  made  on  November  21,  1902,  in  the  case  of  Carry 
et  al.  against  the  Masonic  Mutual  Savings  and  Loan  Asso- 
ciation, by  its  deed  of  assignment,  transferred  the  bond  and 
mortgage  sought  to  be  foreclosed  to  Tra  M.  Cobe ;  that  on  ac- 
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: :     r  -^    f-  -1  :  •:•:.  17.  I ,-.  5,  :o  Nov.,  1906 728.96 
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The  evidence  does  not  show  but  what  it  was  so  paid  out 
by  the  association,  although  there  was  some  delay  in  get- 
ting the  loan  closed  because  of  delay  of  appellants  in  se- 
curing some  releases.  The  deduction  of  the  attorney's  fee 
for  examination  of  the  record  does  not  constitute  usury 
(Ammondson  v.  Ryan,  111  111.,  506),  neither  is  the  pay- 
ment of  dues  on  stock  in  advance  illegal.  Lurton  v.  Jack- 
sonville Assn.,  187  111.,  141.  The  burden  of  proving  usury 
is  on  the  party  alleging  it,  and  unless  the  proof  shows  that 
money  was  retained  for  the  purpose  of  exacting  a  greater 
compensation  than^the  law  allows  for  the  purpose  of  collect- 
ing illegal  interest  it  is  not  usury.  The  proof  concerning 
the  payment  of  the  money  by  the  association  docs  not  justify 
the  charge  of  usury. 

There  are  two  other  questions  raised  by  appellees  in  this 
suit,  first,  the  right  of  appellee  Cobe  to  maintain  the  action 
is  questioned,  and  second  it  is  claimed  that  the  bond  secured 
by  the  mortgage  sought  to  be  foreclosed  is  usurious  be- 
cause of  the  nature  of  the  by-laws  of  the  association  when 
the  loan  was  made.  The  record  shows  the  same  state  of 
facts  in  this  case  regarding  the  ownership  of  the  claim  by 
appellee  as  in  the  case  of  Guyer  et  al.  v.  Cobe,  ante,  p.  580, 
and  what  is  there  said  is  conclusive  in  this  case  as  to 
Cobe's  right  to  maintain  this  action.  Upon  the  second  ques- 
tion, the  only  difference  between  this  case  and  the  pre- 
ceding case  is,  that  since  the  making  of  the  loan  in  the 
former  suit  and  before  the  making  of  this  loan  the  by-laws 
of  the  association  were  again  amended  by  abolishing  all 
premiums  and  making  the  rate  of  interest  7  per  cent. 
What  was  said  by  this  court  in  case  number  4905  (ante, 
p.  580),  upon  the  question  of  the  by-laws  is  applicable  to  this 
case.  The  decision  of  this  court  in  the  former  case  being 
decisive  of  the  questions  raised  in  this  case,  the  decree  is 
affirmed. 

Affirmed. 
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Paul  Kerz,  Appellee,  t.  Galena  Water  Company, 
Appellant. 

Gen.  Ho.  ijm. 

1.  Appeals  and  erbobs — when  must  he  taken  from  order  refusing 
to  dissolve  injunction.  An  appeal  from  an  order  refusing  to  dis- 
solve an  Injunction  must  be  taken  within  thirty  days  and  perfected 
within  sixty  days  from  the  entry  of  the  order. 

2.  Ikjuwction — when  may  he  granted  without  hond.  It  is  with- 
in the  discretion  of  the  court  to  grant  an  injunction  without  bond 
in  a  case  where  the  public  interest  is  involved. 

3.  Injunction — when  granting  of,  without  hond,  cannot  he  com- 
plained of.  After  a  hearing  on  the  merits  In  which  an  injunction  is 
made  permanent,  a  party  cannot  be  heard  to  complain  that  the  tem- 
porary injunction  was  Issued  without  notice  and  without  bond. 

4.  Franchise — how  ordinance  granting,  construed.  In  constru- 
ing a  franchise  ordinance,  the  courts  will  give  effect  to  the  Inter- 
pretation placed  thereon  by  the  party  to  whom  the  franchise  was 
granted  where  such  interpretation  is  contrary  to  the  contention  of 
such  party  in  the  particular  case  under  consideration. 

5.  Corporations — duty  of  qucisupuhUc.  Public  service  corpora- 
tions must  not  discriminate;  they  should  accord  to  every  individual 
entitled  to  its  service  equal  rights  and  privileges. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Jo  Daviess 
County;  the  Hon.  Oscar  E.  Heard,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1907.  Affirmed  in  part,  reversed  in 
part  and  remanded,  with  directions.    Opinion  filed  March  11,  1908. 

Statement  by  the  Court.  This  is  a  bill  in  chancery 
brought  by  Paul  Kerz  against  the  Galena  Water  Company 
on  April  29,  1002,  to  restrain  the  defendant  from  shutting 
off  the  water  supply  to  complainant's  residence  in  the  city  of 
Galena.  The  bill  alleges  that  complainant  is  a  resident  tax- 
payer and  property  owner  in  the  city  of  Galena  and  inter- 
ested in  the  proper  enforcement  of  any  contract  or  franchise 
for  the  supply  of  water  for  public  or  private  use;  that  on 
August  3,  1886,  said  city  passed  an  ordinance  authorizing 
the  construction  and  operation  of  waterworks  by  Henry  S. 
Ra^Tnond  or  assigns  for  a  supply  of  water  for  public  and  pri- 
vate use;  that  section  10  of  said  ordinance  is  as  follows: 
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"Sec.  10.  The  said  Henry  S.  Eaymond,  or  assigns  shall 
not  charge  to  customers  during  the  existence  of  the  fran- 
chise granted  by  this  ordinance  exceeding  the  following 
MAXIMUM  ANNUAL  RATES.  But  he  shall  havc  ihe  right  at 
his  will,  at  any  time  to  insert  a  water  meter  into  the  service 
pipe  of  any  customer,  and  to  supply  him  at  meter  rates. 
The  connection  between  the  mains  and  the  consumer  shall 
be  made  at  the  expense  of  the  consumer,  and  the  lowest  an- 
nual rates  in  any  case  shall  be  $5.00. 

ANNUAL  RATES. 

Banks,  one  self-closing  faucet $8.00 

Banks,  one  self-closing  faucet  with  hose  connec- 
tions and  one  wash  basin 10.00 

Bakeries,  daily  average  of  each  barrel  of  flour  used, 

per  bl.  per  annum 3.50 

Barber  shops,  one  chair  and  basin 1.50" 

(Here  follow  fifty-seven  other  items  ranging  in  price  from 
two  cents  to  forty  dollars.) 

"meter  rates. 

100  to  1000  gallons  per  day,  at  rate  of  1000  gallons  $0.50 
1000  to  2000  gallons  per  day,  at  rate  of  1000  gallons . .   0.40" 

(Here  follow  five  other  items  reducing  prices  according 
to  quantity  from  35  to  15  cents.)  The  bill  further  alleges 
that  in  pursuance  of  said  franchise  a  waterworks  system  was 
constructed,  operated  and  maintained,  and  water  was  sup- 
plied to  the  city  and  its  inhabitants  until  this  day  by  de- 
fendant; that  one  William  R.  Holder  is  at  present  and  for 
some  years  past  has  been  manager  for  the  defendant  and 
makes  all  contracts  with  consumers  and  collects  charges; 
that  in  April,  1901,  complainant  fitted  his  residence  with 
water  fixtures  and  a  water  meter  at  his  own  expense  and  had 
the  same  connected  with  the  service  pipe  of  defendant  in 
such  a  way  that  every  gallon  of  water  used  by  complainant 
was  registered ;  that  appellee  began  to  use  water  May  8,  1901, 
and  on  September  27th  Holder  presented  a  bill  for  $2.75 
for  5,520  gallons  of  water  used  by  complainant,  being  at  the 
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rate  of  fifty  cents  per  1,000  gallons,  which  bill  was  there 
paid;  that  on  January  1,  1902,  defendant  presented  a  bill 
for  $3  for  2,770  gallons  of  water  used;  that  complainant 
tendered  $1.38  to  defendant,  being  pay  at  the  rate  of  fifty- 
cents  per  1,000  gallons  consumed,  which  payment  defendant 
refused  to  accept;  that  defendant  claimed  and  insisted  that 
the  minimum  annual  rate  through  a  meter  is  $12  per  year 
or  $3  for  three  months;  that  on  April  9,  1902,  defendant 
again  presented  a  bill  for  $3  for  three  months  although 
complainant  had  only  used  3,712  gallons  for  which  defendant 
was  entitled  to  $1.86  when  the  water  was  charged  for  at 
the  ordinance  rate  of  fifty  cents  per  1,000  gallons ;  that  com- 
plainant has  continued  to  use  water  and  tender  pay  at  the 
rate  of  fifty  cents  per  1,000  gallons,  and  defendant  insists 
upon  payment  at  the  rate  of  $3  every  three  months  as  the 
minimum  rate  regardless  of  the  small  quantity  of  water 
used;  that  complainant  has  tendered  to  defendant  the  sum 
due  for  water  as  registered  by  the  meter  at  the  rate  of  fifty 
cents  per  1,000  gallons,  with  the  sum  of  forty-two  cents,  the 
minimum  monthly  ordinance  rate,  in  advance,  but  the  de- 
fendant refuses  to  accept  the  same  and  has  notified  complain- 
ant that  after  April  30,  1902,  it  will  refuse  to  furnish  any 
water  to  him  unless  he  shall  pay  at  the  rate  of  $12  per  an- 
num; that  defendant  in  attempting  to  collect  $12  as  the 
minimum  annual  rate  is  violating  section  10  of  said  oi^ 
dinance  and  is  arbitrarily  and  unjustly  refusing  to  furnish 
water  at  the  rate  provided  by  the  said  ordinance,  and  is  dis- 
criminating between  complainant  and  other  consumers  who 
are  using  water  through  a  meter  under  like  conditions  with 
complainant.  The  bill  prays  for  an  injunction  restraining 
defendant  and  its  agents  from  shutting  off  the  water  supply 
from  complainant's  premises,  and  that  said  injunction  be 
issued  without  notice,  for  the  reason  that  if  notice  is  given  to 
defendant  it  would  cut  off  the  supply  of  water  at  once. 
There  being  no  circuit  judge  in  the  county  a  temporary  in- 
junction was  issued  by  the  master  in  chancery,  the  order 
being  that  the  injunction  be  issued  without  bond.  There- 
after a  supplemental  bill  was  filed  setting  up  an  ordinance 
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passed  by  said  city  May  1,  1902.  At  the  February  term, 
1906,  a  second  supplemental  bill  was  filed  setting  forth  that 
the  defendant  had  filed  a  bill  in  chancery  in  the  Federal 
Court  and  obtained  a  temporary  injunction  restraining  the 
enforcement  of  the  ordinance  of  May  1,  1902.  At  the  May 
term,  1902,  a  motion  was  made  by  the  defendant  to  dissolve 
the  temporary  injimction  and  dismiss  the  bill.  On  Feb- 
ruary 28,  1906,  the  motion  to  dissolve  the  temporary  injunc- 
tion was  overruled,  Xo  appeal  was  taken  from  the  order 
overruling  the  motion  to  dissolve  the  injunction.  The  de- 
fendant answered  the  bill,  and  the  cause  was  referred  to  the 
master  to  take  the  evidence.  The  final  decree  entered  June 
22,  1907,  recites  that  the  cause  was  heard  on  the  bill,  answer, 
replication  and  report  of  the  master,  and  makes  the  tem- 
porary injunction  permanent  and  approves  a  bond  of  the 
complainant  that  day  filed.  The  defendant  appeals  from 
the  final  decree. 

Sheeajjj  &  SiiEEAN,  for  appellant. 

Jones  &  Kebz,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court. 

It  is  first  insisted  that  there  was  error  in  refusing  to  dis- 
solve the  temporary  injunction  and  dismiss  the  bill  for  the 
reason  the  injunction  was  issued  without  notice  and  without 
bond.  No  appeal  was  taken  from  the  order  overruling  the 
motion  to  dissolve  the  injunction.  An  appeal  from  an  order 
refusing  to  dissolve  an  injunction  must  be  taken  within 
thirty  days  and  perfected  within  sixty  days  from  the  entry 
of  the  order.  Hurd's  Statutes,  1905,  page  234,  section  52. 
The  bill  was  sworn  to  and  set  forth  a  good  cause  for  issuing 
the  temporary  injunction  without  notice.  If  notice  of  the 
application  had  been  served  the  appellant  might  have  shut  oflF 
appellee's  water  supply  and  accelerated  the  mischief  the 
injunction  was  intended  to  prevent.'  The  first  sentence  in 
appellant's  argument  is  "The  importance  of  the  question 
involved  in  this  case  is  not  measured  by  the  amount  of  money 
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in  controversy  between  appellant  and  appellee,  but  in  the 
right  to  charge  all  consumers  of  water  through  a  meter  a  sum 
not  less  than  $12  per  annum." 

It  is  within  the  discretion  of  the  court  to  grant  an  injunc- 
tion without  bond  in  a  case  where  the  public  interest  is 
involved,  as  it  is  in  this  case,  but  there  should  have  been  some 
showing  in  that  regard  before  the  injunction  was  granted. 
Kohlsaat  v.  Crate,  144  111.,  14.  The  appellant  cannot  be 
heard  to  complain  that  the  temporary  injunction  was  issued 
without  notice  and  without  bond,  after  a  hearing  on  the 
merits  in  which  the  injunction  is  made  permanent.  Brown 
V.  Leuhrs,  79  111.,  576;  O'Kane  v.  West  End  Dry  Goods 
Co.,  72  111.  App.,  297. 

The  meritorious  question  involved  is  what  rate  did  the 
appellant  have  the  right  to  charge  water  consumers  for  water 
supplied  through  a  meter.  The  contention  of  appellee  is 
that  the  highest  rate  appellant  might  charge  is  at  the  rate  of 
fifty  cents  per  1,000  gallons  of  water  used,  the  annual 
charge  however  to  be  not  less  than  $5  per  annum  to  any 
consumer,  while  on  the  other  hand  the  appellant  insists 
it  had  a  right  to  require  every  customer  to  have  a  meter  and 
that  every  customer  having  a  meter  must  pay  for  not  less 
than  100  gallons  per  day  at  the  rate  of  fifty  cents  per  1,000 
gallons  if  the  customer  did  not  use  to  exceed  1,000  gallons 
per  day.  The  ordinance  under  which  appellant  is  supply- 
ing the  citizens  of  Galena  with  water  provides,  that  the  said 
Henry  S.  Raymond  shall  not  charge  to  customers  during  the 
existence  of  tlie  franchise  exceeding  certain  fixed  maximum 
annual  rates,  but  he  shall  have  the  right  at  his  will  at  any 
time  to  insert  a  water  meter  into  the  service  pipe  of  any 
customer  and  to  supply  him  at  meter  rates,  and  the  low- 
est annual  rate  in  any  case  shall  be  $5.  There  is  a  tabu- 
lated scale  of  rates  for  about  sixty  different  occupations 
varying  from  $60  for  a  fountain  with  an  "orifice  five- 
sixteenths  of  an  inch"  down  to  "making  mortar  and  wetting 
brick  per  1,000"  two  cents.  This  table  of  annual  rates  is 
followed  by  "Meter  Rates  100  to  1,000  gallons  per  day  at 
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rate  of  1,000  gallons,  $0.50,"  with  other  rates,  the  price  de- 
creasing with  the  amount  used. 

The  maximum  price  allowed  to  be  charged  for  meter  rates 
is  fifty  cents  per  1,000  gallons.  Xo  price  is  fixed  for  meter 
rates  where  less  than  100  gallons  per  day  is  used.  The  or- 
dinance concerning  rates  contains  the  provision:  "But  he 
(appellant)  shall  have  the  right  at  any  time  to  insert  a  meter 
into  the  service  pipe  of  any  customer  and  to  supply  him  at 
meter  rates." 

Appellant  insists  that  it  has  the  right  to  charge  every  per- 
son in  whose  service  pipe  there  is  a  meter  with  the  use  of 
100  gallons  per  day  whether  that  much  or  only  a  single 
gallon  is  used.  If  that  is  the  correct  construction  to  be 
placed  on  the  ordinance,  then  appellant  having  the  right  to 
order  the  insertion  of  a  meter  in  the  service  pipe  of  any 
customer,  which  insertion,  under  the  rules  of  appellant,  is 
made  at  the  expense  of  the  customer,  has  the  right  to  charge 
every  customer  with  36,500  gallons  per  annum  at  the  rate  of 
fifty  cents  per  100  gallons,  or  an  annual  charge  of  $18.25 
per  annum,  no  matter  how  little  water  the  customer  may 
use.  Such  a  construction  is  not  a  reasonable  one,  when  the 
entire  rate  section  is  considered  together.  "It  is  the  duty  of 
a  court  in  construing  a  contract  to  discover  and  give  effect 
to  the  intention  of  the  parties  where  it  is  practicable  to  do  so, 
so  that  the  performance  of  the  contract  may  be  enforced 
according  to  the  sense  in  which  it  was  mutually  understood 
at  the  time  it  was  made,  and  greater  regard  should  be  paid 
to  the  clear  intent  when  ascertained  than  to  any  particular 
words  which  may  have  been  used  in  the  expression  of  that 
intent."  Field  v.  Leiter,  118  111.,  26;  Massie  v.  Belford, 
68  111.,  290;  Kichmond  v.  Brandt,  118  111.  App.,  621; 
Elzas  V.  Ekas,  72  111.  App.,  94;  Whalen  v.  Stephens,  92 
111.  App.,  235.  "Where  the  terms  of  a  contract  are  imcer- 
tain  and  the  parties  by  their  conduct  have  placed  a  reason- 
able construction  thereon,  such  construction  will  be  adopted 
by  the  court,  and  in  seeking  the  intention  of  the  parties  to  the 
written  contract  regard  will  be  had  to  any  practical  construc- 
tion which  the  parties  by  their  acts  have  put  upon  it" 
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Whalen  v.  Stephens,  193  111.,  121 ;  Mueller  v.  Xorthwestem 
University,  195  111.,  236;  Carroll  v.  Drury,  170  111.,  571; 
Jauiieson  v.  Wallace,  167  111.,  3S8;  Windiniller  v.  People, 
7^  111.  App.,  273. 

''Courts,  in  construing  or  interpreting  a  statute,  give 
much  weight  to  the  interpretation  put  upon  it  at  the  time 
of  its  enactment  and  since  by  those  whose  duty  it  has  been 
to  construe,  execute  and  apply  it."  Bruce  v.  Schuyler,  4 
Gilm.,  221;  iJunn  v.  People  ex  rel.,  45  111.,  396;  People  ex 
rel.  V.  Loewenthal,  93  111.,  191;  Xye  v.  Foreman,  215  DL, 
i2S5 ;  Cook  County  v.  Ilealy,  222  111.,  310 ;  Brennan  v.  U. 
S.,  136  Fed.  R,  743;  Cooley's  Const.  Lim.,  S2  (citing 
Stuart  V.  Laird,  1  Cranch,  299) ;  26  Am.  k  Eng.  Ency.  of 
Law  (2d  ed.),  033. 

It  appears  from  the  record  that  the  appellant  is  a  corpora- 
tion and  is  supplying  the  citizens  of  Galena  with  water  un- 
der the  ordinance  giving  that  right  to  Kaymond  and  assigns. 
It  is  a  public  service  corporation  using  the  streets  of  the  city 
of  Galena  in  the  performance  of  a  business  public  in  its 
nature  and  upon  which  a  public  interest  is  impressed.  "It 
is  well  settled  that  parties  who  carry  on  a  business  which  is 
public  in  its  nature  must  serve  all  who  apply  on  equal  terms 
and  at  reasonable  rates."  City  of  Danville  v.  Danville 
Water  Co.,  178  111.,  299 ;  Wagner  v.  City  of  Rock  Island, 
1 16  111.,  139 ;  Munn  v.  People,  69  111.,  80 ;  Munn  v.  Illinois, 
94  U.  S.,  113;  29  Am.  k  Eng.  Encyc.  of  Law  (2d  ed.), 
12.  A  corporation  existing  by  the  grant  of  public  fran- 
chises and  supplying  the  great  conveniences  and  necessities 
of  modern  city  life,  as  water,  gas,  electric  light,  street  cars 
and  the  like,  is  doing  a  business  affected  with  a  public  inter- 
est, and  while  it  is  not  bound  to  treat  all  its  patrons  with  ab- 
solute equity  it  must  treat  all  fairly  and  without  unjust  dis- 
crimination. *'The  law  will  not  and  cannot  tolerate  discrim- 
ination in  the  charges  of  these  quasi-pwhlic  corporations. 
There  must  be  equality  of  rights  to  all  and  special  privileges 
to  none."  Inter-Ocean  Co.  v.  Associated  Press,  184  III.,  438; 
Stock  Exchange  v.  Board  of  Trade,  127  111.,  153;  People 
V.  Suburban  R.  E.  Co.,  178  111.,  594;  Snell  v.  Clinton  Elec 
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trie  Light  Co.,  196  111.,  026;  Cincinnati,  Hamilton  &  Dayton 
K.  R.  Co.  V.  Village  of  Bowling  Green,  49  N.  E.  R.,  121 ; 
Griffin  v.  Goldsboro  Water  Co.,  122  X.  C,  206 ;  Owensboro 
Gaslight  C^o.  V.  Ilildebrand,  42  S.  W.  R.,  351. 

Substantially  ever  since  the  grant  of  this  right  to  Ray- 
mond, when  a  meter  was  installed  in  a  customer's  service 
pipe,  the  appellant  has  only  charged  for  the  water  actually 
used  at  the  rate  of  fifty  cents  per  1,000  gallons,  even  where 
the  customer  used  less  than  100  gallons  per  day.  This  is 
a  construction  of  the  meaning  of  the  ordinance  which  must 
I)?  hold  binding  on  the  appellant.  The  appellee  alleges  that 
he  offered  to  pay  for  all  the  water  he  used  at  the  meter  rate 
and  to  pay  such  sum  at  least  as  would  make  up  the 
minimum  sum  of  $5  per  year.  This  is  the  reasonable  con- 
struction of  the  ordinance,  and  is  a  more  favorable  con- 
struction for  appellant  than  appellant  had  placed  upon  it 
with  other  customers.  The  Circuit  Court  correctly  held 
that  appellant  was  bound  by  its  own  construction  of  the  or- 
dinance ;  that  a  ccmsumer  of  water  through  a  meter  could  not 
be  made  to  pay  for  100  gallons  per  day  if  he  did  not  use  that 
quantity,  but  could  only  be  compelled  to  pay  the  minimum 
charge  of  $5  per  annum,  unle^is  he  used  more  than  that 
amount  when  charged  at  the  rate  of  fifty  cents  per  1,000 
gallons. 

The  decree  liowever  is  too  broad.  It  restrains  the  appel- 
lant from  turning  off  the  water  from  appellee's  residence  or 
doing  or  ])erforming  any  other  acts  which  would  unduly 
prejudice  tlie  rights  of  appellee.  The  court  below  is  directed 
to  so  modify  the  decree  as  to  enjoin  appellant  from  turning 
off  the  water  from  appellee's  residence  so  long  as  he  pays 
at  the  rate  of  fifty  cents  ])er  1,000  gallons  for  the  water  he 
uses,  paying  not  less  than  »$.")  per  year,  payments  to  he 
made  at  such  times  as  t\w  ordinance  or  general  rules  of 
the  company  may  prescribe,  and  so  long  as  he  shall  comply 
with  all  other  reasonable  rules  and  regulations  of  the  appel- 
lant, and  so  long  as  said  ordinance  remains  in  force. 

Affirmed  in  part,  reversed  in  part  and  remanded  with  di- 
rections. 
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Mary  Perry,  Appellee,  y.  City  of  Oregon,  Appellant* 

Gen.  No.  4^12. 

Damnum  absque  injuria — when  dty  not  liable  for  destruction  of 
private  property.  Where  city  ofBcials  destroy  private  property  in 
the  Interests  of  the  public  health  and  to  prevent  the  spread  of  con- 
tagion, no  liability  arises  against  the  city. 

Trespass.  Appeal  from  the  Circuit  Court  of  Ogle  County;  the 
Hon.  Richabd  S.  Farband,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.    Reversed.    Opinion  filed  March  11,  1908. 

W.  J.  Emejjsox  and  Fked  B.  Silsbez,  for  appellant. 

Fkaxc  Bacon,  for  appellee. 

Me.  Justice  Thompson  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  begun  in  the  Circuit  Court  of 
Op^le  county  against  the  city  of  Oregon.  The  declaration 
alleges  that  the  defendant  with  force  and  arms  broke  and 
entered  the  dwelling  house  of  the  plaintiff  and  took,  car- 
ried away  and  converted  to  its  own  use  divers  goods  and 
chattels  of  the  plaintiff.  A  plea  of  the  general  issue  and 
special  pleas  were  filed  but  afterwards  it  was  stipulated  that 
any  and  all  the  defenses  that  might  properly  be  presented 
under  any  special  plea  might  be  interposed  under  the  general 
issue.  At  the  close  of  all  the  evidence  the  defendant  offered 
a  peremptory  instruction  directing  a  verdict  for  the  defend- 
ant, which  was  refused.  A  verdict  for  $140  was  returned 
in  favor  of  plaintiff.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  interposed  and  overruled.  Judgment  was 
rendered  on  the  verdict  and  the  city  of  Oregon  appeals  to 
this  court. 

It  appears  from  the  record  that  in  the  spring  of  1905 
smallpox,  a  contagious  disease,  was  prevalent  in  the  city  of 
Oregon.  Dr.  H.  H.  Sheets  was  employed  and  paid  by  the 
city  to  care  for  persons  afflicted  with  that  disease.  Mary 
Perry,  the  appellee,  was  taken  with  the  disease  and  was  at- 
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tended  through  her  affliction  in  her  own  home  by  the  phy- 
sician employed  by  the  city.  Afterwards,  when  the  appel- 
lee was  convalescent,  the  city  physician  consulted  with  the 
mayor  of  the  city  as  to  what  he  should  do  towards  disin- 
fecting the  property  and  premises  of  appellee,  and  was  told 
by  the  mayor  "that  he  should  do  whatever  the  sanitary  laws 
and  scientific  rules  indicated  as  a  proper  thing  to  do  in  such 
cases."  The  physician,  with  the  assistance  of  the  husband 
and  son  of  appellee,  proceeded  to  disinfect  the  property, 
and  in  so  doing  found  it  necessary  to  destroy  some  of  the 
wearing  apparel,  carpets,  bedding  and  other  household  goods 
belonging  to  appellee.  The  proof  shows  that  the  property 
destroyed  could  not  be  disinfected  and  that  the  only  safe  way 
to  prevent  the  spread  of  the  disease  was  to  burn  the  articles 
destroyed,  and  that  this  was  done  in  accordance  with  the 
recommendation  of  the  State  Board  of  Health. 

The  city  officials  in  disinfecting  or  burning  the  property 
of  the  appellee  were  not  acting  in  the  interest  of  the  city  in 
its  private  or  administrative  capacity,  but  in  the  interest  of 
the  public  in  its  police  or  governmental  capacity.  It  is  well 
settled  that  a  city  is  not  liable  for  the  acts  of  its  officers  in 
attempting  to  enforce  police  regulations.  "Police  regula- 
tions, it  has  frequently  been  said,  include  the  making  and 
enforcement  of  all  such  laws,  ordinances  and  regulations  as 
pertain  to  the  comfort,  safety,  health,  convenience,  good 
order  and  welfare  of  the  public,  and  that  all  persons  offi- 
cially charged  with  the  execution  and  enforcement  of  such 
police  ordinances  and  regulations  are,  quod  hoc,  police 
officers."  "Where  acts  are  done  by  the  officers  of  towns  and 
cities  in  their  public  capacity  in  the  discharge  of  duties  im- 
posed by  the  laws  for  the  public  benefit  and  for  the  pro- 
motion and  preservation  of  the  public  welfare,  no  private 
action  lies  unless  the  right  to  bring  it  is  expressly  con- 
ferred." Evans  v.  City  of  Kankakee,  231  111.,  223,  same 
case  132  111.  App.,  488,  and  cases  cited;  Chicago  v.  Wil- 
liams, 182  111.,  135;  ToUefson  v.  City  of  Ottawa,  228  TIL, 
135,  129  111.  App.,.  139.  The  appellant  is  not  liable  for  the 
acts  of  its  officers  under  the  facts  proven  in  this  case.     The 
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jury  should  have  been  instructed  to  find  a  verdict  for  the 
defendant.     The  judgment  is  reversed. 

Reversed. 


First  National  Bank  of  El  Paso,  Appellant,  v.  M.  L. 
Miller  et  aL,  Appellees. 

Gen.  No.  4,980. 

1.  Appeals  and  ebbobs — lohen  propriety  of  appeal  not  considered. 
In  this  case  the  action  was  in  assumpsit,  against  several  defend- 
ants, one  of  whom  was  in  default;  that  no  judgment  was  taken 
against  such  defendant  in  default  and  the  jury  passed  only  on  the 
issues  between  the  plaintiff  and  the  defendant  appearing.  This 
irregularity  in  proceeding  was  not  called  to  the  attention  of  the 
Appellate  Court,  and  it  is  held  that  the  parties  having  tried  the 
cause  as  if  it  bad  been  severed  by  first  entering  judgment  against 
the  defendant  in  default,  the  propriety  of  the  appeal  wili  be  ig- 
nored on  review. 

2.  Prac'tuk — right  of  cross-examination  upon  assessment  of  dam- 
ages. A  defendant  in  default  has  the  right  to  cross-examine  wit- 
nesses on  the  question  of  the  amount  of  the  damages  but  has  no 
right  to  cross-examine  with  respect  to  matters  which  go  to  the 
merits  of  the  action. 

3.  Practice — effect  of  failure  to  complete  issue.  Where  the 
parties  go  to  trial  without  formally  joining  issue,  the  irregularity 
is  cured  by  verdict. 

4.  Necotiable  i>'strument8 — when  not  error  to  exclude  proof 
as  to  protest  fees.  Protest  fees  can  only  be  recovered  where  the 
suit  on  the  note  is  sustained  and  it  is  not  error  to  have  excluded 
evidence  thereof  where  the  note  in  question  was  held  void. 

5.  Contracts — what  not  competent  to  est(^lish  invalidity  as  in 
violation  of  gambling  statutes.  It  is  not  competent  to  show  trans- 
actions in  grain  are  in  violation  of  the  gambling  acts  by  showing 
the  intention  of  one  of  the  parties  thereto.  In  order  to  establish 
the  invalidity  of  a  transaction  with  respect  to  grain,  it  must  appear 
that  there  is  a  mutual  Intention  on  the  part  of  the  buyer  and  seller 
that  the  grain  is  not  to  be  received  or  delivered. 

6.  Contracts — when  void  as  against  gambling  statutes.  Held, 
that  the  evidence  in  this  case  clearly  showed  that  transactions  in 
^rain  in  question  were  In  violation  of  the  gambling  acts  and  that 
the  note  in  suit  given  in  connection  with  such  transaction  was  void. 

7.  Evidence — what  competent  to  show  validity  of  note.  A  letter 
written  by  the  maker  of  a  note  in  suit  claimed  to  be  void  as  in 
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violation  of  the  gambling  acts,  which  states  that  such  notes  are 
"all  right,"  is  competent.  Held,  in  this  case,  that  the  exclusion  ot 
such  letter  was  harmless  error. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Livingston  County; 
the  Hon.  Geobge  W.  Pattox,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.    Affirmed.    Opinion  filed  March  11,  1908. 

Statement  by  the  Court.  This  is  an  action  of  assump- 
sit brought  July  16,  1906,  in  the  Circuit  Court  of  Living- 
ston county  by  the  First  Xationel  Bank  of  El  Paso  against 
M.  L.  Miller  and  11.  B.  McGregor,  upon  a  promissory  note 
dated  March  9,  1905,  for  $1,000  payable  to  the  order  of 
H.  B.  McGregor,  six  months  after  date,  with  5  per  cent 
interest.  The  note  is  signed  by  M.  L.  Miller  and  was  in- 
dorsed by  McGregor  to  the  bank  before  maturity.  The 
declaration  declares  specially  upon  the  indorsed  note  and  also 
contains  the  common  counts.  The  defendant  Miller  filed  a 
plea  of  the  general  issue  and  special  pleas  alleging  in  vari- 
ous forms  that  the  consideration  for  the  note  was  moneys 
lost  in  illegal  speculations  and  gambling  on  the  market  price 
of  grain,  options  to  buy  and  sell  grain  at  a  future  time, 
puts  and  calls,  and  margins  for  differences,  etc.  A  replica- 
tion was  filed  traversing  the  special  pleas.  After  issue  was 
joined  the  defendant  Miller  by  leave  of  court  withdrew  the 
general  issue;  McGregor  having  failed  to  plead  an  order  of 
default  was  properly  entered  against  him.  A  jury  was 
sworn  to  "try  the  issues  herein  joined."  On  the  second  day 
of  the  trial,  on  the  coming  in  of  the  court  after  the  noon 
recess,  counsel  for  the  bank  asked  that  F.  G.  White  be  ad- 
mitted as  counsel  with  him  to  assist  in  the  trial.  Counsel 
for  Miller  objected  and  **the  court  sustained  the  objection 
for  the  reason  that  during  the  time  the  jury  was  being  ex- 
amined as  to  their  competency  by  Mr.  Xorton,  Mr.  Mcllduff 
wanted  to  know  whether  Judge  White  was  to  be  coimsel  in 
the  case  and  thereupon  Judge  White  who  was  sitting  inside 
the  bar  said,  "Xo,  I  am  not  in  the  case."  The  court  stated 
to  appellant's  counsel  that  if  he  was  physically  unable  to 
proceed   with   the  case   he  would   adjourn   until   morning. 

The  jury  returned  a  verdict,  "We  the  jury  find  the  issues 
'39 
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for  the  defendant  Miller."  A  motion  for  a  new  trial  was 
overruled  and  judgment  rendered,  "that  said  defendant  Mil- 
ler do  have  and  recover  of  and  from  said  plaintiflF  his  costs 
and  charges."  The  plaintiflF  prosecutes  this  appeal  from 
that  judgment.  Xo  judgment  was  rendered  for  or  against 
.McGregor,  and  the  bill  of  exceptions  certifies  none  was  ever 
asked  for. 

A.  C.  Norton,  for  appellant. 

TnoMAs  KKis'NEiiY,   JoiiN  F.   BoswoBTH  &  McIlduff 
k  Thompson,  for  appellee. 

Mk.  Justice  Tiioaipson  delivered  the  opinion  of  the  court. 

The  judgment  appealed  from  is  a  judgment  in  favor  of 
Miller  against  the  appellant  for  costs.     The  appellant   as 
assignee  of  a  note  brought  the  suit  against  the  maker  and 
indorser  of  a  promissory  note  jointly  under  the  negotiable 
instrument  act  as  amended  in  1895    (Ilurd's  Stat.,    1905, 
pages  140S-0)  which  authorizes  all  or  any  number  of  the 
})arties  liable  on  a  promissory  note  either  as  makers  or  in- 
dorsers  to  be  sued  in  one  action.     Section  76  of  that  act  pro- 
vides:    "In  any  suit  mentioned  in  the  preceding  section  a 
separate  judgment  may  be  entered  by  default  against  any  de- 
fendant or  defendants  severally  liable  who  have  been  served 
with  summons,  and  against  whom  the  plaintiflF  would  be  en- 
titled to  judgment  had  the  suit  been  against  such  defendant 
or  defendants  only.     The  suit  shall  thereby  be  severed  and 
shall  proceed  to  trial  against  the  other  party  or  parties  in  the 
same  manner  as  if  it  had  been  commenced  against  such  other 
party  or  parties  only,  and  if  the  plaintiflF  recover  judgment 
shall  be  entered  against  such  one  or  more  of  the  defendants 
as  are  found  liable  to  him,  but  in  no  event  shall  the  plaintiflF 
Ix}  entitled  to  more  than  one  satisfaction."     Before  this  act, 
judgment  could  only  be  rendered  at  the  same  time  against 
the  defendants  liable,  and  the  judgment  had  to  be  against 
all  the  defendants  sensed  with  process,  except  such  as  might 
make  a  personal  defense,  such  as  infancy,  bankruptcy,  etc., 
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in  a  suit  in  assumpsit  begun  in  a  court  of  record.  Appel- 
lant did  not  take  judgment  against  McGregor,  as  it  might 
have  done  and  thereby  have  severed  the  suit  as  against  the 
two  defendants  and  then  have  proceeded  to  trial  against 
Miller.  The  jury  was  sworn  to  try  the  issues  joined.  They 
passed  only  on  the  issues  between  appellant  and  Miller,  and 
the  court  only  rendered  a  judgment  between  appellant  and 
Miller.  Judgment  not  having  been  entered  agaiifst  Mc- 
Gregor the  jury  should  have  been  sworn  to  try  the  issues 
joined  and  to  assess  the  damages  against  McGregor.  Mc- 
Donald V.  Fairbanks,  Morse  &  Co.,  161  111.,  124.  The  par- 
ties however  tried  the  case  the  same  as  if  it  had  been  severed 
by  first  entering  judgment  against  the  defaulting  defendant, 
and  have  raised  no  question  as  to  the  propriety  of  this  appeal. 

It  is  insisted  that  the  court  erred  in  refusing  to  permit 
McGregor  to  cross-examine  the  witnesses.  The  only  ques- 
tion tried  was  whether  or  not  the  affirmative  pleas,  that  the 
note  was  given  for  losses  incurred  in  illegal  speculation  in 
gambling  on  the  market  price  of  grain  without  any  intention 
of  either  buying  or  selling  any  actual  grain,  were  true.  No 
evidence  was  offered  on  any  other  question.  McGregor 
having  been  defaulted  had  the  right  to  cross-examine  on  the 
question  of  the  amount  of  damages  but  did  not  have  the 
right  to-  cross-examine  the  witnesses  who  testified  only  to 
matters  in  support  of  the  pleas.  Foreman  Shoe  Company 
V.  F.  M.  Lewis  &  Co.,  191  111.,  155 ;  Cook  v.  Skelton,  20 
111.,  107.  No  evidence  was  offered  in  reduction  of  the 
amount  due  on  the  note,  hence  there  was  no  evidence  that  it 
was  proper  for  him  to  cross-examine  upon,  and  there  is  no 
judgment  against  McGregor,  hence  he  is  not  injured  by  the 
refusal  of  hi^  request  to  assist  the  plaintiff. 

It  is  also  assigned  for  error  that  the  court  improperly 
refused  to  allow  the  plaintiff  to  prove  the  protest  fees.  It 
is  necessary  to  protest  a  note  to  hold  the  indorser,  and  the 
fees  were  properly  recoverable  in  this  suit  under  the  com- 
mon counts,  provided  there  was  a  recovery  on  the  note.  If 
there  was  no  liability  against  Millei;  on  the  note,  then  there 
could  not  be  a  liability  against  him  for  the  costs  of  protest. 
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The  jury  having  found  the  note  void,  there  was  no  reversible 
error  in  excluding  that  evidence. 

The  proof  shows  that  McGregor,  who  resided  at  Pontiac, 
came  to  El  Paso  and  opened  an  office  in  an  upper  back  room 
in  a  building  known  as  the  Hendron  Block.  In  the  room  he 
had  a  few  chairs  and  benches,  a  telephone,  a  telegraph  instru- 
ment with  an  operator,  and  a  blackboard  on  which  were  put 
market  quotations  on  stocks  and  grains.  He  had  no  ele- 
vator or  scales.  He  circulated  cards  representing  himself 
as.  the  manager  of  "The  Com  Belt  Commission  Co.,  corre- 
spondents of  the  Hammond  Elevator  Co.,  of  Hammond, 
Ind.'^  "I  bid  for  Indianapolis  Grain  Co.,  Indianapolis, 
Ind.,  and  Thos.  S.  Clark  &  Sons,  Baltimore,  Md."  Miller 
is  a  farmer  living  in  El  Paso.  McGregor  who  was  a  stranger 
to  Miller,  met  the  latter  on  the  street,  told  him  he  was  doing 
a  commission  business  and  solicited  him  to  come  and  do 
some  business  with  him.  Miller  testified  that  McGregor 
told  him  no  person  should  know  what  he  was  doing,  it  was 
to  be  strictly  confidential  and  should  not  be  known  about 
town ;  that  he  was  given  number  "27"  so  that  if  any  person 
should  get  hold  of  McGregor's  books  or  papers  Miller  would 
not  be  known  as  connected  with  the  business;  that  he  could 
buy  or  sell  grain  on  margins,  carry  it  as  long  as  he  wanted 
to  and  then  dispose  of  it  and  settle  the  difference  whichever 
way  it  was,  gain  or  loss;  that  the  grain  was  not  expected  to 
be  delivered.  McGregor  denies  some  of  these  statements,  but 
the  proof  shows  by  Miller  and  several  others,  some  of  whom 
transacted  their  business  by  a  number  instead  of  their  own 
name,  that  that  was  the  way  the  business  was  actujilly  done. 
Blank  forms  of  orders  to  the  Corn  Belt  Commission  Co. 
were  offered  in  evidence  by  appellant,  and  other,  orders  were 
offered  by  the  appellee,  some  of  which  are  signed  "27"  and 
others  "M,  L.  Miller  per  Mc."  These  orders  all  had 
printed  on  them  "Actual  delivery  contemplated."  The 
first  deal  Miller  had  with  McGregor  was  December  7,  1904, 
and  the  last  May  15,  1905.  Two  deals  were  closed  out  soon 
after  Miller  went  into  this  business,  in  which  Miller  had  a 
profit  of  $65.63;  he  received  no  money,  but  was  given  credit 
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for  it  by  McGregor.  Xotes  were  given  at  diflFerent  times 
by  Miller  to  keep  up  his  margins.  On  March  9,  1905,  the 
note  sued  on  was  given  to  take  up  a  number  of  other  notes. 
At  that  time  Miller  was  carrying  14  deals  of  10,000  bushels 
of  grain  each,  amounting  to  between  $75,000  and  $100,000. 

The  court  permitted  Miller  to  testify  that  he  had  no  in- 
tention of  receiving  or  delivering  grain.  Appellant  insists 
this  was  error.  Miller  testified  to  the  conversations,  in 
addition  to  his  intentions.  Miller's  intentions  alone  would 
not  render  the  transactions  illegal.  In  order  to  bring  pur- 
chases and  sales  for  the  future  delivery  of  grain  within  the 
provisions  of  the  statute  regarding  gambling  in  grain  and 
gaming  contracts,  there  must  be  a  mutual  intention  on  the 
part  of  the  buyer  and  seller  that  the  grain  is  not  to  be  re- 
ceived or  delivered ;  such  intention  may  be  established  by  the 
assertion  of  the  parties.  Pratt  &  Co.  v.  Ashmore,  224  111., 
587 ;  Staninger  v.  Tabor,  103  111.  App.,  330. 

Error  is  assigned  upon  the  admission  of  the  testimony 
of  third  parties  who  did  business  with  McGregor  while 
Miller  was  doing  business  with  him.  In  Gardner  v.  Meeker, 
169  111.,  40,  where  the  issue  was  the  same  as  in  this  suit,  it 
was  held  that  evidence  of  a  chain  of  similar  transactions  be- 
tween the  parties,  covering  a  period  of  three  months  after 
the  giving  of  the  note  sued  on,  is  relevant  and  competent; 
also  that  evidence  of  prior  transactions  is  relevant.  The 
evidence  of  Miller  in  his  own  behalf  and  McGregor  for  the 
appellant  was  in  direct  conflict  as  to  the  character  of  the 
business  which  resulted  in  the  giving  of  the  note.  It  may 
be  true  that  this  evidence  of  transactions  by  third  parties 
was  immaterial.  It  was  evidence  res  inter  alios  acta  and 
tended  to  raise  collateral  issues.  In  Carroll  v.  Holmes,  24 
111.  App.,  453,  and  Jamieson  v.  Wallace,  167  111.,  388,  such 
evidence  was  held  to  be  "wholly  immaterial  or  merely  a  cir- 
cumstance of  corroboration."  In  Staninger  v.  Tabor,  103 
111.  App.,  330,  it  was  held,  that  the  gambling  intention  may 
be  proved  not  only  by  the  assertions  of  the  parties  "but  by 
all  the  attending  circumstances,  which  may  include  similar 
transactions  made  with  other  persons  at  the  same  time  and 
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place.''  The  intent  of  tlie  maker  and  payee  of  the  note  in 
the  transactions  out  of  whicli  it  arose  was  the  gist  of  this 
controversy.  In  such  a  case  evidence  of  other  acts  of  a  sim- 
ilar nature  are  admissible  to  show  the  intent.  Standard 
Manufacturing  Co.  v.  Brons,  118  111.  App.,  632,  and  cases 
cited  therein.  We  hold  the  evidence  was  proper  in  the  dis- 
cretion of  the  trial  court  in  corroboration  of  appellee. 

It  is  also  argued  that  after  Miller  had  testified  that  the 
note  was  given  for  a  gambling  consideration  the  court  refused 
to  permit  appellant  to  show  by  Stitt,  cashier  of  api>ellant, 
that  Miller  told  him  it  was  given  for  money  loaned.  This 
is  an  error  of  counsel ;  the  question  asked  Stitt  in  the  record 
was  what  McGregor  told  appellant  when  it  bought  the  note. 

A  letter  written  by  Miller  to  A.  C.  Norton  on  April  27. 
1905,  in  which  he  said,  ^*I  have  given  some  notes  to  H.  B. 
^AfcGregor  for  value  received  and  in  case  he  should  offer 
any  of  them  to  you,  you  can  safely  accept  them ;  they  are  all 
right,"  was  offered  in  evidence  by  appellant  and  objection 
sustained.     It  should  have  been  admitted.     It  was  offered 
to  contradict  Miller,  and  as  an  admission  that  the  note  was 
all  right.     From  all  the  evidence,  both  that  offered  by  appel- 
lant as  well  as  that  of  appellee,  in  connection  with  the  facts 
and  circumstances  surrounding  the  transaction,  and  the  ex- 
traordinary care  taken  to   impress   upon   the  business  the 
appearance   of   legitimate   transactions,    it   clearly   appears 
that  the  deals  between  Miller  and  McGregor  were  all  specu- 
lations on  the  market  price  of  grain,  without  any  intention 
on  the  part  of  either  party  to  deliver  or  receive  any  com- 
modity or   to   pay  anything  therefor  except  the   margins. 
The  exclusion  of  this  evidence  was  not  reversible  error,  for 
the  reason  that  its  admission  could  not  have  changed  the 
result.     Hill  v.  Parsons,  110  111.,  107;  Root  v.  Curtis,  38 
111.,  192;  Goddard  v.  Enzler,  123  Til.  App.,  108.  • 

There  are  a  number  of  minor  criticisms  argued  by  appel- 
lant which  we  have  examined,  and  do  not  find  them  of  suffi- 
cient importance  to  review  at  length,  as  they  are  not  sus- 
tained. The  most  important  of  these  minor  matters  is 
that  counsel  for  the  appellant  requested  the  court  to  give 
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an  instruction  directing  a  verdict  for  the  j)laintiff  at  tho 
close  of  all  the  evidence.  He  now  claims  he  was  entitled 
to  a  verdict  on  the  common  counts  because  there  was  no 
fonnal  plea  to  them.  The  law  is  that  if  parties  go  to  trial 
without  formally  joining  issue  the  irregularity  will  be  cured 
by  the  verdict.  Brazzle  v.  Usher,  Beecher's  Breese,  35 ; 
Graham  v.  Dixon,  3  Scam.,  115;  Supreme  Court  of  Ilcmor 
V.  Barker,  9G  111.  App.,  490. 

Error  is  assigned  upon  the  modification  of  some  instruc- 
tions and  the  refusal  of  others.  The  seventeenth  refused 
is  based  on  the  claim  that  at  the  time  the  note  was  givi^u, 
"there  was  in  the  hands  of  Miller  $05.03  which  he  had  won 
from  McGregor  in  a  gambling  deal,  then  even  though  you 
believe  from  the  evidence  that  the  note  in  suit  was  given 
for  an  illegal  consideration,"  the  jury  should  find  that  suui 
for  plaintiff.  The  first  difficulty  with  the  instruction  is  that 
there  is  no  evidence  to  base  it  upon,  except  the  fact  that 
Miller  had  won  that  much  on  his  first  two  deals.  It  was  not 
paid  to  him,  but  only  placed  to  his  credit  long  before  tlu^ 
note  was  given  and  then  lost  on  succeeding  deals.  Tlie  sec- 
ond is,  it  had  nothing  to  do  with  the  note.  The  only  recov- 
ery there  could  be  in  this  case  was  upon  the  note  or  upon  a 
joint  liability  of  McGregor  and  Miller  to  the  bank.  TIh* 
common  law  is  still  in  force  in  that  regard.  There  is  no  stat- 
ute in  this  State  other  than  the  negotiable  instrument  act 
permitting  a  recovery  against  one  defendant  alone  in  a  suit 
in  assumpsit  where  the  action  is  against  two  defendants  in 
a  court  of  record,  wdiere  both  defendants  are  served  with 
process.  Griffith  v.  Furry,  30  111.,  251 ;  Powell  Co.  v.  Finn, 
198  111.,  567 ;  Black  on  Judgments,  section  120.  The  bank 
had  no  connection  with  or  interest  in  the  $05.63 ;  that  was 
a  matter  between  Miller  and  McGregor.  The  instruction 
was  properly  refused.  We  find  no  error  in  the  refusal  of 
any  instructions,  for  the  reason  that  the  jury  were  fully  and 
properly  instructed  on  every  proposition  of  law  involved  in 
the  case.  What  was  proper  in  the  refused  instructions  was 
contained  in  the  given  instructions,  and  instructions  should 
not  be   repeated.     Some   of   the   refused   instructions   were 
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properly  refused  for  the  reason  that  they  were  Bot  applica- 
ble to  the  case.  Finding  no  reversible  error  the  judgment  is 
affirmed. 

Afjp^rmed. 


Gertrude  Brown  et  aL,  Appellees,  t.  Phoebe  SaathoflP 
et  aL,  Appellants. 

Gen.  No.  4^L 

Wn-LS — when  dehts  j^yahle  from  particular  fund.  If  from  the 
whole  win,  either  by  express  language  or  from  necessary  implica- 
tion, it  appears  that  a  particular  portion  of  the  estate  is  to  be 
the  primary  fund  for  the  payment  of  debts,  the  remainder  of  the 
estate  will  be  exonerated  from  that  burden. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Livingston 
County;  the  Hon.  George  W.  Patton,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1907.  Affirmed  in  part,  reversed  in 
part  and  remanded.    Opinion  filed  March  11,  1908. 

A.  C.  XoRTON,  for  appellants. 

C.  C.  &  Lw  F.  Stkawn,  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court. 

This  is  a  bill  in  chancery  filed  in  the  Circuit  Court  of 
Livingston  county  for  the  partition  of  real  estate  owned 
by  George  Franks  at  the  time  of  his  death.  George  Franks 
died  December  27,  1895,  leaving  a  last  will  and  codiciL 
The  will  was  made  June  12,  1894,  and  the  codicil  January 
16,  1895.  The  codicil  is  not  material  to  the  questions  in- 
volved in  the  case.     The  provisions  of  the  will  are : 

"First.  I  will  and  desire  that  all  my  just  debts  be  paid 
at  my  death,  including  funeral  and  burial  expenses. 

"Second.  I  will  and  devise  to  my  beloved  wife  the  use 
and  control  of  all  the  property  that  I  may  own  at  my  death, 
the  name  of  my  said  wife  being  'Margaret  Franks,'  during 
her  lifetime  and  until  her  death. 

"Third.     I  give,  bequeath  and  devise  to  my  children,  one 
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daughter  Phoebe  SaathoflF  and  one  son  Frank  G.  Franks,  one- 
half  of  all  property  that  I  may  be  possessed  of  at  my  death, 
subject  only  to  the  first  and  second  bequests  heretofore  made, 
to  be  divided  equally  between  them,  share  and  share  alike. 

"Fourth.  I  will,  devise  and  bequeath  to  the  children  of 
my  said  wife  by  a  former  husband  and  marriage,  and  my  son 
Frank  G.  Franks,  and  the  living  at  my  death  children  of  my 
wife's  deceased  daughter  Anna  Westerman.  The  said  chil- 
dren to  receive  the  same  amount  as  one  of  the  children  of  my 
said  wife  by  a  former  marriage  and  no  more.  I  will  and  be- 
queath the  residue  and  remainder  of  my  entire  estate  of 
every  name  and  nature  to  the  children  of  my  wife  by  a 
former  marriage  to  the  children  of  her  daughter  to  have  a 
share  equal  to  the  amount  received  by  any  of  my  wife's 
children,  born  while  living  with  a  former  husband.  The 
said  property  to  be  divided  equally  between  them  share  and 
share  alike  as  above  set  forth." 

On  March  1,  1895,  George  Franks  executed  a  note  to 
Fred  Brumm  for  $2,000  due  March  1,  1898,  with  interest 
at  the  rate  of  6  per  cent  and  secured  said  note  by  a  mort- 
gage on  part  of  the  land  sought  to  be  partitioned.  On 
January  29,  1899,  Frank  G.  Franks,  one  of  the  devisees, 
conveyed  his  interest  in  the  land  to  appellant,  A.  C.  Norton, 
and  on  January  2,  1904,  Lucas  H.  Brown,  another  devisee, 
conveyed  his  interest  in  the  lands  to  Fred  G.  White.  There 
was  administration  upon  the  estate  of  the  testator  and  the 
administrator  has  been  discharged.  The  note  secured  by 
mortgage  being  unpaid,  the  controverted  question  is  whether 
the  devise  to  Phoebe  Saathoff  and  Frank  G.  Franks,  is  liable 
for  the  payment  of  tlie  whole  of  this  indebtedness,  or  should 
the  indebtedness  be  paid  out  of  the  entire  property  and 
Phoebe  Saathoff  and  A.  C.  Xorton,  assignee  of  the  interest 
of  Frank  G.  Franks,  take  one-half  the  residue  of  the  estate 
after  the  payment  of  the  indebtedness ;  and  this  involves  the 
construction  of  the  will  of  George  Franks. 

By  agreement  of  the  parties  the  commissioners  having 
reported  that  the  land  could  not  be  divided,  it  was  sold  and 
the  mortgaged  indebtedness  paid  out  of  the  proceeds,  the 
question  being  reserved  for  future  decision  against  whose 
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shares  the  payment  should  be  charged.  Afterwards  a  decree 
was  made  that  the  entire  mortgage  debt  should  be  paid  out 
of  the  half  of  the  property '  devised  to  Phoebe  Saathoff  and 
Frank  G.  Franks.  A.  C.  Xorton,  purchaser  of  the  interest 
of  Frank  G.  Franks,  and  Phoebe  Saathoff  appeal  from  that 
decree  and  assign  for  error  that  the  court  should  have  decreed 
the  indebtedness  payable  out  of  the  entire  estate,  and  not  out 
of  their  half. 

The  first  clause  in  the  will  is  a  direction  that  all  debts  and 
f imeral  expenses  be  paid ;  the  second  is  a  devise  to  his  wife 
of  all  his  property  during  her  lifetime.  The  wife  of  the 
testator  died  shortly  before  the  filing  of  the  bill  for  parti- 
tion. The  third  clause  gives  and  devises  to  Phoebe  Saathoff 
and  Frank  G.  Franks  "one-half  of  all  property  that  I  may 
be  possessed  of  at  my  death  subject  only  to  the  first  and  sec- 
ond bequests  heretofore  made,  to  be  divided  equally  between 
them  share  and  share  alike."  The  fourth  clause  gives  and 
devises  the  residue  of  the  estate  to  certain  grandchildren  and 
children  of  his  wife  by  a  former  husband  without  any  clause 
in  it  that  it  is  subject  to  the  payment  of  any  part  of  his 
debts, 

'*In  the  administration  of  testate  estates  the  personal  prop- 
erty is  the  primary  fund  for  the  payment  of  debts  and  gen- 
eral legacies,  unless  a  contrary  intention  on  the  part  of  the 
testator  satisfactorily  appears.  It  is  sometimes  difiicult  to 
determine  whether  or  not  such  contrary  intention  does  ap- 
pear. But  it  is  no  longer  necessary  that  it  should  be  shown 
by  express  words;  it  may  be  implied  from  the  whole  will 
taken  together."  Dauel  v.  Arnold,  201  111.,  570;  Reid  v. 
Corrigan,  143  HI.,  402.  "An  express  direction  by  the  tes- 
tator that  a  particular  piece  of  real  estate  shall  be  taken  sub- 
ject to  the  debts,  will  exonerate  the  personal  property  from 
its  primary  liability.  The  testator  need  not,  in  express  lan- 
guage, declare  his  debts  to  be  a  charge  upon  his  real  estate 
and  that  his  personal  property  is  to  be  exempt  from  their 
payment,  for  the  intention  may  be  gathered  from  all  the 
context."  Underbill  on  Wills,  section  375.  If  from  the 
whole  will   either  by  express  language  or  from  necessary 
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implication  it  appears  that  a  particular  portion  of  the  estate 
was  to  be  the  primary  fund  for  the  payment  of  debts,  the 
remainder  of  the  estate  will  be  exonerated  from  that  burden. 
A  direction  in  the  will  that  a  devise  shall  be  taken  '^subject 
to  payment  of  my  debts"  if  it  is  adequate  for  that  purpose, 
will  exonerate  the  personal  estate.  Underbill  on  Wills,  sec- 
tions 375  and  380;  Hines  v.  Spruill,  2  D.  &  B.  Eq.  (K  C), 
101 ;  Young  v.  Young,  29  Beav.,  522 ;  Forrest  v.  Prescott, 
L.  K.  10  Eq.,  545.  The  devise  in  the  will  of  George  Franks 
gives  to  Phcebe  SaathoflF  and  Frank  G.  Franks  "one-half  of 
all  property  that  I  may  be  possessed  of  at  my  death  subject 
only  to  the  first  and  second  bequests  to  be  divided  equally 
between  them.*^  The  first  bequest  is  the  clause  concerning 
debts,  and  the  second  is  the  gift  to  the  wife.  The  third 
clause  clearly  charged  the  payment  of  the  debts  of  the  tes- 
tator upon  the  half  of  the  property  given  to  Mrs.  Saathoff 
and  Frank  G.  Franks ;  the  other  half  of  the  estate  was  de- 
vised free  from  the  debts,  if  the  half  devised  subject  to  the 
payment  of  the  debts  was  adequate  for  that  purpose.  The 
Circuit  Court  correctly  construed  the  will. 

The  decree  in  directing  the  distribution  of  a  certain  sum 
of  $750  remaining  undistributed,  by  inadvertence  omitted 
the  name  of  Fred  G.  White,  who  had  been  found  in  the  orig- 
inal decree  to  have  purchased  and  obtained  a  deed  to  the 
interest  of  Lucas  H.  Brown,  who  was  the  owner  of  a  one- 
eighth  interest  in  the  estate,  and  who  was  entitled  to  a 
portion  of  said  sum  of  $750.  Appellees  concede  this  error 
and  that  the  cause  must  be  reversed  and  remanded  to  amend 
the  final  decree  of  distribution  and  direct  the  payment  to 
White  of  the  interest  he  had  been  found  entitled  to. 

The  decree  is  affirmed  as  to  its  construction  of  the  will. 
That  portion  of  the  decree  directing  the  distribution  of  the 
$750  is  reversed  and  the  cause  remanded  to  the  Circuit  Court 
with  directions  to  include  Fred  G.  White  as  one  of  the  dis- 
tributees and  give  him  his  proportion  of  said  sum. 

Affirmed  in  part,  reversed  in  part  and  remanded  with 
directions. 
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The  People  ex  rel.  James  A.  Mahoney  et  aL,  Appellee, 

T.  School  Directors  of  District  No.  248,  La- 

Ralle  Comity^  Appellants. 

Gen.  Ko.  4tj»90. 

1.  Mandamus — what  petition  for,  must  show.  A  petition  for 
mandamus  must  show  upon  its  face  a  clear  right  to  the  relief  de 
manded  and  that  it  is  the  legal  duty  of  the  party  sought  to  be 
coerced  to  do  the  thing  he  is  called  upon  to  do.  It  must  set  forth 
all  the  material  facts  relied  upon  so  that  the  same  may  be  traversed 
or  admitted.  It  must  negative  any  facts  which  might  defeat  the 
right  to  the  writ. 

2.  Mandamus — when  demurrer  should  he  carried  hacic  to  peti- 
tion. If  there  is  a  defect  in  a  petition  for  mandamus,  such  that  the 
Judgment  should  be  arrested,  a  demurrer  to  a  subsequent  pleading 
should  be  carried  back  to  the  petition. 

3.  Mandamus — when  petition  for,  defective,  A  petition  for  man- 
damus to  compel  the  borrowing  of  money  to  build  a  school  house 
by  issuing  bonds  and  to  erect  a  school  house  upon  a  new  school 
sitOp  is  defective  in  failing  to  allege  that  the  district  is  not  in- 
debted to  the  full  extent  of  the  constitutional  limit  or  that  it  has 
no  money  on  hand  available  for  building  such  school  house;  also 
in  failing  to  allege  that  the  voters  of  the  district  have  voted  upon 
the  amount  of  the  bonds,  etc. 

4.  Schools — what  preliminary  to  issuance  of  bonds  to  erect 
school  house.  Since  the  statute  of  1889  it  is  necessary  as  a  pre- 
liminary to  the  right  to  borrow  money  and  issue  bonds  to  erect  a 
school  house  that  the  voters  of  the  district  vote  upon  the  proposi- 
tion as  to  the  amount  of  the  bonds  to  be  issued,  the  time  of  pay- 
ment thereof,  etc. 

Mandamus.  Appeal  from  the  Circuit  Ck>urt  of  La  Salle  County; 
the  Hon.  Edgab  Eldiucdge,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1907.  Reversed  and  remanded.  Opinion  filed 
March  11.  1908. 

Butters,  Armstkong  &  Fitrguson,  for  appellants; 
Robert  Carr,  of  counsel. 

Edward  J.  Kelly,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court. 
This  is  a  proceeding  for  a  writ  of  mandamus.     The  peti- 
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tion  is  filed  in  the  name  of  the  People  of  the  State  of  Illi- 
nois ex  rel.  James  A.  Mahoney  and  others,  against  the 
Directors  of  School  District  Ifo.  248  in  township  35,  range 
3,  in  LaSalle  county,  to  compel  the  directors  to  borrow 
sufficient  money  to  build  a  school  house  by  issuing  bonds 
of  said  district  and  to  erect  a  school  house  upon  a  new 
school  site.  The  directors  filed  a  demurrer  to  the  petition 
but  afterwards  abandoned  the  demurrer  and  filed  an  answer 
consisting  of  twenty-five  paragraphs  attempting  to  set  forth 
several  defenses  to  the  petition.  The  relators  filed  a  demur- 
rer to  certain  paragraphs  and  a  motion  to  strike  others. 
The  court  sustained  the  demurrer  to  several  paragraphs  and 
struck  others,  leaving  five  paragraphs  answering  the  petition. 
The  directors  afterwards  withdrew  the  five  paragraphs  and 
an  order  of  default  was  entered  against  them  for  failure 
to  comply  with  a  rule  to  answer.  Judgment  was  entered 
awarding  a  peremptory  writ  ordering  the  directors  "to  pro- 
ceed forthwith  with  the  erection  of  a  school  house''  on  the 
site  described  in  the  petition  "and  to  borrow  sufficient  funds 
for  the  erection  of  such  school  building  and  issue  bonds  of 
the  said  school  district  therefor  as  provided  by  law." 

The  assignments  of  error  question  the  action  of  the  court 
in  striking  the  parts  of  the  answer  that  were  stricken,  the 
sustaining  of  the  demurrer  to  the  paragraphs  of  the  answer 
to  which  it  was  sustained  and  insist  that  it  should  have  been 
carried  back  and  sustained  to  the  petition,  and  that  the  peti- 
tion is  not  sufficient  to  sustain  the  judgment  awarding  the 
writ. 

A  petition  for  mandamus  must  show  upon  its  face  a  clear 
right  to  the  relief  demanded  and  that  it  is  the  legal  duty  of 
the  party  sought  to  be  coerced  to  do  the  thing  he  is  called 
upon  to  do.  It  must  set  forth  all  the  material  facts  relied 
upon  so  that  the  same  may  be  traversed  or  admitted.  Board 
of  Supervisors  v.  The  People,  222  111.,  9 ;  Lavalle  v.  Soucy, 
96  111.,  467 ;  People  v.  Perrin,  103  111.  App.,  410.  It  must 
negative  any  facts  which  might  defeat  the  right  to  the  writ. 
Gormley  v.  Day,  114  111.,  185 ;  13  Encyc.  of  PI,  &  Pr.,  679. 
If  there  is  a  defect  in  the  petition  such  that  the  judgment 
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should  be  arrested  the  demurrer  to  a  subsequent  pleading 
should  be  carried  back.  People  ex  reL  v.  Crabb,  156  111., 
155. 

The  petition  in  this  case  does  not  set  forth  that  the  dis- 
trict is  not  now  indebted  to  the  full  extent  of  the  constitu- 
tional limit,  or  tliat  said  district  has  any  money  on  hand  so 
available  for  building  a  school  house.  It  does  all^e  that 
the  voters  of  the  district  voted  "in  favor  of  issuing  the  bonds 
of  said  district  for  the  purpose  of  raising  money  wherewith 
to  build  such  school."  It  neither  alleges  that  the  voters 
voted  upon  the  amount  of  the  bonds,  nor  when  said  bonds 
shall  become  due.  Prior  to  the  statute  of  1889,  it  was  not 
necessary  that  the  amount  of  the  bonds  should  be  voted  upon. 
Peoj)le  V.  Sisson,  98  111.,  335.  That  case  was  decided  while 
section  47  of  chapter  122, of  the  statute,  passed  in  1874, 
was  in  force  regarding  borrowing  money  by  school  districts. 
In  1889  the  entire  school  law  was  revised,  and  section  4 
of  article  IX  of  that  revision  (Hurd's  Stat,  1905,  chapter 
122,  section  218,  page  1826)  provides  a  form  of  notice  to 
be  given.     This  section  provides: 

^'4.  Whenever  it  is  desired  to  hold  an  election  for  the 
purj)ose  of  borrowing  money  as  provided  for  in  this  article 
of  this  act,  the  directors  of  the  district  in  which  such  elec- 
tion is  to  be  held  shall  give  at  least  ten  days'  notice  of  the 
holding  of  such  election  by  posting  notices  in  at  least  three 
of  the  most  public  })laces  in  such  district.  Such  notices  shall 
s|)ecify  the  place  where  such  election  is  to  be  held,  the  time 
of  opening  and  closing  the  polls,  and  the  question  or  propo- 
sition to  be  voted  upon :  Which  notice  may  be  substantially 
in  the  following  form,  viz. : 

Xotice  of  Election. 

Public  notice  is  hereby  given  that  on  the  day  of 

A.  D.  an  election  will  be  held  at school 


district  No.  — — ,  in  township  Ko.  ,  range  No. 

of  the  principal  meridian  in county,  Illinois,  for  the 

purpose  of  voting  'For'  or  'Against'  the  proposition  to  issue 
the  bonds  of  said  school  district  No.  to  the  amount  of 
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dollars  falling  due  (Here  insert  the  times  of  payment, 

giving  the  amoimt  falling  due  each  year,  if  the  bonds  ma- 
ture at  different  dates),  which  bonds  are  to  bear  interest  at 
the  rate  of per  annum,  payable annually." 

The  remaining  part  of  the  notice  concerns  the  time  of 
opening  and  closing  the  polls,  the  date  of  the  notice,  and 
the  signature  of  the  directors.  The  form  of  the  notice  is  a 
part  of  the  legislative,  act.  There  is  nothing  contradictory 
between  the  form  of  the  notice  and  the  preceding  part  of 
the  section.  "It  is  an  established  rule,  in  construing  a 
statute,  that  the  intention  of  the  law  giver  and  the  meaning 
of  the  law  are  to  be  ascertained  by  viewing  the  whole  and 
every  part  of  the  act.  One  part  of  a  statute  must  be  so  con- 
strued by  another  that  the  whole  may,  if  possible,  stand; 
and  that,  if  it  can  be  prevented,  no  clause,  sentence  or  word 
shall  be  superfluous,  void  or  insignificant."  Broom's  Legal 
Maxims,  521;  Williams  v.  People,  17  111.  App.,  274;  26 
Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  616.  The  form  in 
the  act  in  question  must  be  considered  as  a  legislative  exposi- 
tion of  the  question  or  proposition  to  be  voted  upon. 

The  petition  fails  to  plead  either  what  notice  was  given  for 
the  election  or  what  amount,  if  any,  of  bonds  was  to  be 
issued.  The  only  allegation  in  that  regard  is  that  there 
was  a  vote  in  favor  of  issuing  bonds  to  build  a  school  house. 
No  case  had  been  cited,  decided  since  the  passage  of  the  act 
of  1889,  wherein  the  voters  did  not  vote  upon  the  amount 
of  bonds  to  be  issued.  The  petition  was  insufficient  in 
not  alleging  the  amount  of  bonds  that  was  voted  to  be  issued, 
and  that  the  amount  to  be  issued  would  not  make  the  in- 
debtedness of  the  district  beyond  the  constitutional  limit. 
It  is  unnecessary  to  pass  upon  the  other  question  argued. 
The  demurrer  should  have  been  carried  back  and  sustained 
to  the  petition.  The  cause  is  reversed  and  remanded  with 
directions  to  sustain  the  demurrer  to  the  petition  with  leave 
to  petitioners  to  amend. 

Reversed  and  remanded  with  directions. 
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Deunis  McMahon,  Appellant,  t.  Joseph  B.  Feldman, 
Executor,  et  aL,  Appellees. 

Gen.  No.  iJ»U. 

Insubance — act  of  June  ii^  189S,  entitled  *^an  act  to  incorporate 
companies  to  do  husineaa  of  life  or  accident  ii^surance  on  the  as- 
sessment plan"  construed.  A  policy  issued  by  a  company  organized 
under  the  act  of  June  22,  1893,  entitled  "An  act  to  incorporate  com- 
panies to  do  the  business  of  life  or  accident  Insurance  on  the 
assessment  plan/'  may  be  made  payable  to  the  estate  of  the  insured 
and  may  be  transferred  by  the  insured  by  a  will  to  a  beneficiary 
having  an  insurable  interest  in  the  life  of  the  Insured. 

Bill  of  interpleader.  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Leslie  D.  PutebbauoHp  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1907.  Al&rmed.  Opinion  filed 
March  11,  1908. 

Statement  by  the  Court.  The  Peoria  Life  Associa- 
tion is  a  corporation  organized  and  doing  business  under 
*^An  act  to  incorporate  companies  to  do  business  of  life  or 
accident  insurance  on  the  assessment  plan,"  approved  June 
22,  ltS93.  On  August  15,  1902,  the  association  issued  its 
policy  Xo.  724  on  the  "ordinary  life  plan"  to  John  J.  Mc- 
J\Iahon  in  the  sum  of  $500  on  his  life,  payable  within  ninety 
days  after  the  receipt  of  proof  of  death  of  John  J.  McMahon, 
the  insured  ;  "such  payment  to  be  made  to  estate  herein  called 
the  beneficiary ;  or  if  the  insured  survive  the  aforesaid  bene- 
ficiary then  to  the  administrator,  executor  or  assigns  of  the 
insured."  The  insured  was  an  unmarried  man,  and  paid  all 
the  premiums  which  accrued  up  to  the  time  of  his  death.  On 
^lay  7,  1004,  the  insured  executed  a  last  will,  by  which  he 
bequeathed  all  his  estate,  including  policy  No.  724,  for  $500, 
in  the  Peoria  Life  Association,  payable  to  his  estate,  to  Jo- 
seph B.  Feldman.  The  insured  died  on  May  7,  1904.  He 
was  at  that  time  a  resident  of  Salt  Lake  City,  Utah.  The  will 
was  admitted  to  probate  in  Salt  Lake  county,  Utah,  and  let- 
ters testamentary  were  issued  to  Joseph  B.  Feldman,  who 
made  proof  of  death  of  the  insured  and  claims  the  amount  of 


Second  Distbict — A.  D.  1908.  625 

McMahon  v.  Feldman. 

the  policy  as  executor  and  legatee.  The  amount  payable  on 
the  policy  is  also  claimed  by  both  Frank  T.  Miller,  public 
administrator  of  the  county  of  Peoria,  Illinois,  and  by  Dennis 
McMahon,  the  brother  and  only  surviving  heir  of  the  de- 
ceased. The  association  filed  a  bill  of  interpleader  in  the 
Circuit  Court  of  Peoria  county,  setting  Up  the  facts,  and 
brought  the  money  into  court,  made  all  the  claimants  par- 
ties, and  prayed  that  they  might  interplead  and  that  the 
court  might  decree  to  whom  the  money  should  be  paid.  The 
defendants  answered,  and  the  court  upon  a  hearing  decreed 
that  the  money  be  paid  to  Joseph  B.  Feldman,  as  executor, 
with  the  limitation  that  it  should  not  be  used  to  pay  debts 
of  the  deceased.  Dennis  McMahon  prosecutes  this  appeal 
from  that  decree,  but  does  not  question  the  correctness  of  the 
limitation  concerning  the  use  of  the  money. 

SucHEB.  &  WiLiiELM,  for  appellant. 

Chakles  Schabfeb  and  Wm.  A.  Potts,  for  appellees. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the  court. 

The  appellant,  Dennis  McMahon,  assigns  a  number  of 
errors,  but  the  only  question  involved  is  whether  a  policy 
issued  by  a  corporation  incorporated  under  the  act  of  June 
22,  1893  (Hurd's  Statutes  1905,  page  1214),  entitled  "An 
act  to  incorporate  companies  to  do  the  business  of  life  or 
accident  insurance  on  the  assessment  plan,"  may  be  made 
payable  to  the  estate  of  the  insured,  and  may  be  transferred 
by  the  insured  by  a  will  to  a  legatee,  or  may  policies  issued 
by  companies  chartered  under  said  act  only  be  payable 
either  to  the  families,  heirs,  blood  relations  or  dependents 
of  the  deceased,  no  matter  who  may  be  the  beneficiary  therein 
named.  The  only  limitation  in  this  act  regarding  the  pro- 
ceeds is  that  contained  in  section  25,  which  provides  that 
the  money  paid  by  any  corporation  doing  business  under 
this  act  shall  not  be  liable  to  be  taken  by  legal  process  to 
pay  any  liability  of  the  policy  holder  or  beneficiary.      The 

act  nowhere  provides  that  the  beneficiarv,  or  the  insured,  if 
40 
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liis  estate  be  the  beneficiary,  may  not  voluntarily  direct  what 
use  shall  be  made  of  the  proceeds.  Section  7  of  this  act  pro- 
vides that  nothing  contained  in  this  act  shall  be  applicable  to 
organizations  conducting  their  business  as  fraternal  societies 
on  the  lodge  system.  An  act  entitled,  "An  act  to  provide 
for  the  organization  and  management  of  fraternal  bene- 
ficiary societies  for  the  purpose  of  furnishing  life  indemnity 
or  pecuniary  benefits  to  beneficiaries  of  deceased  members," 
etc.  (Kurd's  Statutes  of  1005,  page  1222),  was  passed  at, 
the  same  time  with  the  act  under  which  the  Peoria  Life  As- 
rnciation  was  organized  The  "Fraternal  Benefit  Societies" 
Act  contains  a  provision  that  death  benefits  thereunder 
**shall  only  be  paid  to  the  families,  heirs,  blood  relations,  af- 
fianced husband  or  afiianced  wife  of,  or  to  persons  dependent 
upon  the  member,"  and  that  such  benefits  shall  not  be  willed, 
assigned  or  otherwise  transferred  to  any  other  person.  The 
two  acts  are  distinct ;  policies  issued  by  a  company  incorpo- 
rated under  either  of  these  acts  are  not  controlled  by  the  pro- 
vision of  the  other  act,  and  decisions  construing  the  effect  of 
policies  under  one  act  are  no  authority  as  to  the  construction 
of  policies  under  the  other. 

The  policy  involved  in  this  case  is  an  ordinary  life  insur- 
ance policy  payable  to  the  estate  of  the  insured.  The  in- 
sured had  an  insurable  interest  in  his  own  life  and  had  the 
right  to  procure  a  policy  and  have  it  payable  to  his  estate  or 
to  any  one  whom  he  might  appoint  by  will  or  any  other 
ijiode.  Bloomington  Mutual  Benefit  Association  v.  Blue, 
120  111.,  121;  Martin  v.  Stubbings,  126  111.,  387;  Delaney  v. 
Delaney,  175  111.,  187 ;  Underbill  on  Wills,  section  56.  The 
charter  of  the  Peoria  Life  Association  authorized  it  to  trans- 
act "life  insurance  upon  the  assessment  plan,  thereby  afford- 
ing financial  benefits  and  assistance  to  its  policy  holders  dur- 
ing their  lives,  and  after  their  death  to  their  widows,  or- 
phans, heirs,  devisees,  assigns  or  other  beneficiaries,  who  may 
have  an  insurable  interest  in  the  life  of  the  insured."  The 
only  statutory  limitation  on  the  proceeds  of  the  policy  is 
that  it  cannot  be  taken  by  operation  of  law  for  debts  of  the 
insured,  but  he  might  so  apply  it  if  he  saw  fit,  and  the  char- 
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ter  authorizes  it  to  be  paid  to  devisees  or  assigns.  It  is 
insisted  that  appellant,  Dennis  McMahon,  because  he  was 
the  only  brother  of  the  insured,  had  an  insurable  interest  in 
the  life  of  the  insured,  and  that  the  proceeds  could  only  be 
payable  to  him.  If  the  association  was  doing  business  under 
the  fraternal  beneficiary  act  there  would  be  reason  in  that 
contention.  There  is  nothing  in  the  record  showing  that 
the  appellant  had  any  insurable  interest  in  his  brother's  life. 
Guardian  M.  L.  Insurance  Co.  v.  Ilogan,  80  111.,  35;  Chi- 
cago Guarantee  F.  L.  Society  v.  Dyon,  79  111.  App.,  100. 
An  insurable  interest  is  a  pecuniary  one  in  the  continuance 
of  the  life  of  the  insured.  The  proof  shows  that  the  de- 
ceased was  affianced  to  Mrs.  B.  Bateman;  that  fact  would 
negative  any  presumption  of  an  insurable  interest  in  the 
appellant.  Even  a  fraternal  insurance  policy  is  not  assign- 
able at  law,  still  all  beneficial  interest  may  therein  be  trans- 
ferred and  equitable  rights  thereunder  enforced  in  equity. 
Ptacek  V.  Pisa,  231  111.,  522,  and  cases  cited.  The  decree 
])roperly  ordered  the  money  paid  to  the  devisee  as  directed 
by  the  will  of  the  insured  and  it  is  affirmed. 

Affirmed. 
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Adam  Schillo  Lumber  Company  y.  Joseph  Bemben, 
Gen.  No.  1M80. 

1.  Masteb  and  servant — when  doctrine  of  assumed  risk  applies, 
A  seryant  cannot  recover  for  Injuries  occurring  to  him  from  risks 
known  to  him  or  of  which  knowledge  is  imputable  to  him. 

2.  Masteb  and  servant — when  former  owes  no  duty  to  latter. 
A  master  owes  no  duty  to  a  servant  to  protect  him  from  hazards 
encountered  in  the  usual  and  ordinary  method  of  doing  the  work  at 
which  he  is  employed,  where  such  hazards  are  as  well  known  and 
are  as  apparent  to  the  servant  as  to  the  master. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal 
Court  of  Chicago;  the  Hon.  Wiixiak  N.  Gemmill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1907.  Reversed.  Opinion 
filed  March  19,  1908. 

O.  W.  Dynes,  for  plaintiiff  in  error. 

No  appearance  by  defendant  in  error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

Parties  will  be  referred  to  in  this  opinion  as  in  the  Munici- 
pal Court. 

Joseph  Bemben,  the  plaintiff,  was,  at  the  time  of  suffering 
the  injury  complained  of,  a  laborer  in  the  lumber  yard  of 
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defendant,  engaged,  among  other  things,  in  piling  lumber. 
On  October  8,  1906,  while  working  in  defendant's  lumber 
yard  and  during  a  45-mile-an-hour  gale  of  wind,  a  stick  of 
lumber  from  an  incompleted  pile  was  blown  off  by  force  of 
the  wind  and  struck  plaintiff  upon  the  head,  injuring  him. 
A  trial  in  the  Municipal  Court  before  judge  and  jury  re- 
sulted in  a  verdict  and  judgment  for  $100.  This  writ  of 
error  is  prosecuted  in  pursuance  of  the  provisions  of  the  Mu- 
nicipal Court  Act,  and  the  writ  having  been  made  a  super- 
sedeas by  order  of  this  court,  the  record  is  before  us  for 
review  on  the  errors  assigned. 

The  errors  argued  for  a  reversal  are  substantially  that 
the  judgment  is  contrary  to  the  evidence ;  that  the  doctrine  of 
assumed  risk  is  a  complete  defense,  and  error  in  not  allowing 
defendant's  motion  to  direct  a  verdict  in  its  favor  at  the  close 
of  all  the  proofs. 

The  amended  bill  of  particulars  states  plaintiff's  cause  of 
action  as  being  for  damages  for  an  injury  to  his  head  re- 
ceived while  employed  by  defendant  in  its  lumber  yard,  and 
occasioned  through  the  negligence  of  defendant  in  allowing 
a  certain  board  to  fall  or  be  blown  from  a  certain  pile  of 
lumber,  striking  plaintiff  on  the  head  while  performing  his 
duties. 

The  negligence  relied  upon  as  constituting  a  right  of  re- 
covery arises  from  the  alleged  failure  of  defendant  to  so 
fasten  the  pile  and  secure  the  lumber  that  none  of  it  would 
fall  off  or  be  blown  off. 

The  evidence  demonstrates  that  when  piles  of  lumber  are 
completed,  the  custom  of  the  yard  is  to  make  them  secure 
by  "topping"  them  off,  as  it  is  called,  which  consists  in 
placing  a  hood  of  boards  on  the  top  and  wiring  them  down. 
When  secured  in  this  way  a  board  is  not  liable  to  be  blown 
from  the  top.  The  evidence  establishes  as  a  fact  that  at 
the  time  of  plaintiff's  injury  the  board  which  struck  him 
on  the  head  was  blown  from  an  unfinished  pile,  a  pile  not 
ready  for  the  "topping"  process. 

It  is  not  denied  that  plaintiff,  at  the  time  of  his  injuries, 
was  engaged  in  doing  work  within  the  scope  of  his  employ- 
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r>^!i".     r  •'!•  '!:•?  riAzar^is  attending  such    work  were  not 
sr-  Tm  -     lu:.     Tie  fact   that  in  a   strong  gale  of  wind 
>a^i>  'rrr>:  liA*  U  :•>  Kow  o5  liunber  piles  in  course  of  con- 
-TT-:***;-  1.  .:r  ir  iv  in^  t«:Tn  down  and  therefore  not  ''topped 
5.*"  Ai :  T.*  foil  T2p»^n  :Le  rard  workers,  injuring  them,  was 
CT..  .15  ajZ'i  a^rarvn:  to  cTcrr  reasonable  person,  is  not  dis- 
v>:*L     Flii:i-:5,    -i*:*   kn>wing,    or    such   knowledge    being 
:  — 3  ~-j'  >   •     rizu  oLdiws  him  with  having   assumed  the 
r  -i  ►"•-  v-T  ■-?».•:  tT^'iu  >':ch  •J.vious  dangers.      It  is  likewise 
rr:*-  ->.i:   :t>T  :^r.t  owei  n*>  duty  to  plaintiff  to  protect  him 
r>  ::«    i^;-:r:-:<   inov.rrv-i   fn^m   hazards   encountered    in   the 
v<:a'  ii:i  jriin^ry  niar.r.er  of  doing  the  work  at  which  plain- 
::f  wi<  ►:::'  ^.7>:d,  Lizards  as  well  known  and  apparent  to 
y  .jLr::"?  i>  :o  'i^ifcnidn;.     It  was  not  negligence  in  defendant 
::•  r.  v  '-*  y  cr^  the  ir.o».^niplett^J  pile  of  lumber  from  which 
-'>'  c-  *ir«i  WIS  r'«  v.-n  by  tlie  gale  of  wind,  striking  defendant. 
A*  irs:r,:v':ive  «ise,  o^^Rclusive  in  its  reasoning  and  anal- 
•  ^:v<  •.:7«:a  r'dir.vItTs  rijihrs,  is  McCormick  Harvester  3fa- 
ol'ive  i\\  T.  Zdkiewski,  :i!-0  HL,  522.     Zakzewski  was  in- 
;  .:r^«t  by  :r.^  t:i'l:rLg  '^l  a  luniK'r  pile  covered  with  ice,  adjoin- 
ir,r  a  ^inr.Idr  pi'e,  wh:ou  be  was  engaged  in  unstacking.     The 
rec':^:rAV  r^^v.^e^i  in  the  fa' ling  of  the  pile  was  averred  to 
o  ::>:-:  :n  n.-t  rising  ctvss  pioi>>s  between  the  boards  in  staek- 
irg.     Tae  Si:pr\  rue  Court  hi  id  that  as  the  plaintiff  had  full 
*^rrr^r:iin:\v  of  o' s<^^rving  the  maimer  in  which  the  pile  had 
Kvn  sraoktd,  as  a  iii;i:tor  of  law,  he  assumed  the  risk. 

It  is  not  ojHu  to  doubt  that  the  injury  to  plaintiff  was 
the  n  si:!:  of  an  accident  pure  and  simple  over  which  none  of 
the  parties  had  any  pnvir  or  c<>ntrol,  any  more  so  than  they 
o^Mild  have  atTiV'^xl  the  veLvity  of  the  wind  or  its  antics  with 
the  lumbt^r  piles  in  the  yarvh  One  of  the  witnesses  testified 
that  the  wind  was  of  hurricane  force,  that  it  swooped  do^^^l 
and  picked  up  everything. 

The  Municipal  Court  erreil  in  not  directing  a  verdict  for 
defendant,  as  requested,  as  the  evidence,  with  all  reasonable 
inferences  to  be  drawn  therefrom,  failed  to  establish  any 
actionable  negligence  attributable  to  defendant.  As  said  in 
the   Zakzewski   case,   supra.     "The   peremptory   instniction 
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Differed  at  the  close  of  all  the  evidence  should  have  been 
given.'' 

For  the  errors  indicated  the  judgment  of  the  Municipal 
Court  is  reversed. 

Reversed. 


Robert  C.  Campbell  et  al  v.  Gertrude  Heuer. 
Gen.  Kc  IM^S. 

1.  Municipal  Court — when  finding  of,  not  diaturhed.  The  find- 
ing of  the  Municipal  Court  will  not  be  set  aside  on  review  unless  it 
is  against  the  greater  weight  of  the  evidence. 

2.  FAMn.T  EXPENSE — whot  %%  VDXtliin  meaning  of  statute.  The 
wages  of  a  domestic  servant  is  a  family  expense  for  which  both  hus- 
band and  wife  are  liable. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Arnold  Heap,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1907.    Affirmed.    Opinion  filed  March  19,  1908. 

Louis  T.  Orb,  for  plaintiffs  in  error. 

No  appearance  by  defendant  in  error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

Gertrude  Heuer  was  brought  from  Germany  to  work  as  a 
domestic  in  the  Campbell  family  at  Chicago.  From  the 
evidence  it  appears  there  was  an  agreement  or  understand- 
ing with  the  parents  of  Gertrude  Heuer  that  sufficient  money 
should  be  saved  out  of  Gertrude  Heuer's  wages  by  Mrs. 
Campbell  to  pay  her  expenses  on  the  return  journey  to 
Germany.  After  the  sums  retained  from  the  wages  amounted 
to  $100  a  dispute  arose  about  the  money  between  the  par- 
ties, Gertrude  Heuer  demanding  payment  of  it  to  herself. 
Mrs.  Campbell  says  the  importunities  of  Gertrude  Heuer  so 
annoyed  her  that  she  applied  to  the  German  consul  for  ad- 
vice as  to  her  duty.  The  counsel  of  an  attorney  was  sought, 
and  after  Mrs.  Campbell  stated  Miss  Heuer's  age  to  him  he 
advised  that  the  $100  be  paid  to  Gertrude  Heuer. 
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That  Mrs.  Campbell  owed  the  $100  is  not  denied.  But 
she  claims  to  have  paid  the  money  to  Gtertrude  Heuer,  which 
the  latter  denies.  Mrs.  Campbell  produces  several  accounts, 
also  a  number  of  receipts,  in  none  of  which,  however,  appears 
any  reference  to  the  $100  in  dispute.  It  is  insisted  that  the 
receipt  of  May  first,  1906,  when  $8.75  was  paid,  and  which 
reads,  "I  received  payment  to  date,"  is  conclusive  as  a  full 
and  final  settlement.  In  the  circumstances  of  this  case  we 
do  not  think  this  receipt  entitled  to  such  a  construction. 
The  Campbells  have  undertaken  to  state  the  account  be- 
tween them  and  Gertrude  Heuer.  This  they  have  satisfac- 
torily accomplished,  except  as  to  the  $100  in  dispute.  Their 
defense  as  to  this  amount  is  an*  affirmative  one,  which  they 
have  failed  to  sustain  by  a  preponderance  of  the  evidence. 
This  the  law  requires  them  to  do  to  make  such  defense  avail- 
able. We  are  unable  to  say  that  the  judgment  of  the  trial 
court  is  against  the  greater  weight  of  the  evidence,  and  con- 
sequently are  not  at  liberty  to  disturb  the  finding  of  the 
Municipal  Court. 

We  hold  that  the  wages  of  a  domestic  servant  is  a  family 
expense,  for  which  both  husband  and  wife  are  liable  under 
section  15,  chapter  68,  E.  S.  111. ;  Hudson  v.  King,  23  111. 
App.,  118. 

There  being  no  reversible  error  in  this  record,  the  judg- 
ment of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Bernard  H.  Scheftels  et  al.  y.  Oscar  Heine. 
Gen.  No.  1S,710. 

Brokers  and  factors — when  authority  of  agent  to  hind  not  eaiah- 
Ushed.  Held,  that  the  authority  of  an  employee  of  a  stock  broker- 
age firm  to  bind  such  firm  to  make  a  purchase  of  stock  is  not  estab- 
lished by  the  evidence. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
William  N.  Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.  Reversed  and  remanded.  Opinion  filed  March 
19,  1908. 
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Eldridge  &  EosE,  for  plaintiffs  in  error. 
Isaac  O.  Goldstine,  for  defendant  in  error. 

Mr,  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

On  the  31st  day  of  December,  1906,  at  8 :45  o'clock  in  the 
morning,  Oscar  Heine  having  no  money,  but  owning  100 
shares  of  Daily  West  mining  stock,  concluded  to  invest  in 
100  shares  of  Trinity  mining  stock.  With  the  intent  of  ac- 
complishing this  purpose,  he  called  up  B.  H.  Scheftels  & 
Co.,  stock  brokers,  on  the  telephone,  asking  for  Cyrus  W. 
George,  a  general  clerk  in  their  employ,  and  requested  that 
the  stock  be  purchased  for  his  account  that  day.  In  answer 
to  a  question  by  George  as  to  payment,  Heine  stated  he  had 
no  money,  but  would  put  up  100  shares  of  Daily  W^est  min- 
ing stock,  which  the  firm  could  hold  for  ten  days,  as  the 
market  was  advancing,  and  he  would  at  that  time  pay  $200 
on  account.  George  then  said  he  would  submit  the  matter  to 
the  firm,  and  told  Heine  to  call  him  up  again  on  the  tele- 
phone at  10  o'clock.  George  testifies  that  he  had  no  au- 
thority to  make  a  deal  of  that  character  except  with  the  ap- 
proval of  the  firm;  that  Heine  did  not  again  communicate 
with  him,  and  that  the  firm  refused  to  enter  into  the  deal 
when  he  submitted  it  to  B.  H.  Scheftels  that  morning. 
Heine  rests  on  the  testimony  of  George  to  prove  the  latter's 
authority  to  make  the  deal  for  the  firm,  and  George  denies 
that  he  had  such  authority  generally,  but  only  when  acting  in 
such  matters  under  the  direction  and  authority  of  his  em- 
ployers. 

Heine  sent  on  the  same  day  the  100  shares  of  Daly  West 
mining  stock  to  Scheftels  &  Co.  by  registered  letter,  which 
on  the  next  business  day,  January  2,  1907,  they  returned  by 
mail,  with  a  letter  stating  they  would  not  "carry  the  Trinity 
trade  as  outlined."  Thereupon  Heine,  through  Gates  & 
Co.,  bought  the  Trinity  stock  on  the  market  at  twenty-five 
and  a  half  cents;  the  market  on  the  morning  of  December 
31st  opening  at  eighteen  and  three-quarters  cents.    The  claim 
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is  for  the  difference  between  the  latter  price  and  the  price  at 
which  Heine  bought  the  stock  through  Gates  &  Co.  A  trial 
before  the  court  and  jurv  resulted  in  a  verdict  and  judgment 
for  $625. 

The  conclusions  to  which  we  have  arrived  are  based  upon 
the  merits  of  the  case  as  sho^^^l  by  the  proofs. 

The  errors  assigned  are  the  overruling  of  the  motion  for 
a  new  trial  and  in  rendering  judgment  upon  the  verdict. 

The  right  to  recover  must  rest  for  its  support  on  direct 
proof  that  a  contract  was  made  which  was  binding  upon 
Scheftels  &  Co.  If  a  contract  was  made^  it  was  consum- 
mated with  George,  the  employee  of  Scheftels  &  Co.,  by  a 
conversation  with  Heine  over  the  telephone.  Before  Schef- 
tels k  Co.  can  be  bound  it  must  affirmatively  appear  that 
George  had  authority  to  make  the  contract.  Heine,  recog- 
nizing this  necessity,  called  George  to  the  witness  stand  to 
make  the  proof.  But  George  testifies  positively  that  he  had 
no  right  to  make  such  a  contract  without  express  authority, 
and  that  he  had  no  such  authority;  that  on  submitting 
Heine's  proposition,  it  was  declined.  True  it  is  that  Heine 
testifies  that  George  accepted  the  order  and  undertook  to 
execute  it  and  buy  the  Trinity  stock,  but  even  were  he 
correct  in  so  stating,  that  would  not  be  sufficient  to  bind 
Scheftels  &  Co.  if  in  fact  George  had  no  such  authority. 
There  was  no  former  course  of  dealing  between  the  parties  in 
other  transactions,  from  which  the  authority  of  George  might 
be  inferred,  because,  for  aught  the  record  shows  to  the  con- 
trary, the  parties  do  not  appear  to  have  had  any  business 
dealings  prior  to  the  one  now  under  discussion.  Schef- 
tels &  Co.  could  not  be  bound  to  execute  the  order,  contrary 
to  their  will,  and  as  there  was  no  contractual  relation  be- 
tween the  parties,  Scheftels  &  Co.  were  not  boimd  to  inform 
Heine  of  their  refusal  to  execute  the  order  requested  through 
George;  so  that  no  significance  can  be  attached  to  the  word- 
ing of  their  letter  to  Heine  returning  the  Daly  West  mining 
stock.  They  certainly  acted  with  the  utmost  promptness  in 
so  doing.  The  crucial  question  of  George's  authority,  or 
rather  lack  of  it,  is  supported  by  all  of  the  testimony  in 
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the  record  on  that  subject.  George  and  B.  H.  Scheftels  both 
testify  that  George  had  no  authority  to  make  a  deal  on  credit 
or  to  carry  trades  in  stock  except  with  the  consent  and  under 
the  direction  of  Scheftels  &  Co.,  and  they  both  agree  that 
when  George  made  the  proposition  to  Scheftels  &  Co.  it  was 
rejected.  The  subsequent  actions  of  the  parties  are  all  con- 
sistent with  such  contention.  The  testimony  of  Heine  is 
insufficient  to  overcome  the  probative  force  of  this  proof. 
The  verdict  finds  no  support  in  the  proof  and  is  contrary  to 
the  greater  weight  of  the  evidence.  Heine  failed  to  estab- 
lish his  claim  by  a  preponderance  of  the  evidence,  and  so 
failing,  he  has  not  fulfilled  the  elementary  requirement  of 
the  law.  It  therefore  follows  that  the  Municipal  Court, 
in  failing  to  grant  a  new  trial  and  in  entering  judgment  upon 
the  verdict,  committed  vital  error  affecting  the  merits  of  the 
case. 

For  the  errors  indicated,  the  judgment  of  the  Municipal 
Court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Be  versed  and  remanded. 


West  Chicago  Park  Commissioners  v.  Henry  P. 
Carmody. 

Qen.  No.  1M7& 

1.  Contract — what  constitutes,  <is  hettoeen  bidder  and  park  com- 
missioners. The  acceptance  by  the  park  commissioners  of  a  definite 
bid  for  work  made  pursuant  to  advertisement,  constitutes  a  con- 
tract. 

2.  Contract — what  does  not  excuse  performance.  Sickness  or 
indisposition  does  not  excuse  the  performance  of  a  contract. 

3.  Penalties  and  forfeitures — when  deposit  accompanying  bid 
forfeited.  A  deposit  accompanying  a  bid  duly  made  to  park  com- 
missioners and  by  them  accepted  becomes  forfeited  upon  the  failure 
or  refusal  of  the  bidder  to  undertake  and  carry  out  the  contract  so 
made. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Freeman  K.  Blake,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.    Reversed.    Opinion  filed  March  19,  1908. 
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Statement  by  the  Court.  Defendant  in  error  was 
plaintiff  and  plaintiff  in  error  was  defendant  in  the  trial 
court,  and  will  be  so  referred  to.  January  25,  1906,  the 
West  Chicago  Park  Commissioners,  defendant,  advertised 
for  bids  for  the  doing  of  certain  work  mentioned  in  the  ad- 
vertisement, the  bids  to  be  received  until  four  o'clock  p.  m., 
February  2,  1906,  each  bid  to  be  accompanied  with  $500  in 
currency,  or  a  certified  check  for  that  amount,  on  a  re- 
sponsible bank  in  the  city  of  Chicago.  The  plaintiff  Car- 
mody  bid  for  the  work,  specifying,  as  required  by  the  adver- 
tisement, the  prices  at  which  he  would  perform  each  part 
of  the  work,  and  deposited  with  his  bid  the  sum  of  $500. 
Bids  were  received  by  the  defendant,  and  when  opened  and 
tabulated  it  was  ascertained  that  plaintiff's  bid  was  the 
lowest,  when  the  following  letter  was  addressed  to  him : 

"West  Chicago  Park  Commissioners, 
Office  in  Union  Park,  Chicago. 

February  21,  1906. 
Mr.  H.  P.  Carmody,  1804  W.  Harrison  St.,  City. 

Dear  Sir:  At  an  adjourned  regular  meeting  of  the  Board 
of  the  West  Chicago  Park  Commissioners,  held  February 
20,  1906,  the  entire  work  of  laying  two-inch  universal  cast 
iron  water  pipe  in  Douglas,  Garfield,  Humboldt  and  Union 
Parks,  including  trenching  and  back  filling,  was  awarded  to 
you  as  per  your  bid  of  February  2,  1906.  If  you  will  call  at 
this  office  on  Friday,  we  will  have  a  contract  and  bond  ready. 
Also  bring  a  signed  statement  showing  your  financial  condi- 
tion, and  oblige. 

Yours  very  truly, 

Joseph  F.  Haas, 

Secretary." 

Plaintiff  produced  and  put  in  evidence  this  letter.  The 
work  mentioned  in  the  letter  is  that  on  which  he  bid.  The 
plaintiff,  Carmody,  testified  that  in  compliance  with  the 
letter,  he  went  to  defendant's  office  on  Friday,  which  was 
Jebruary  23,  1906,  at  9:30  o'clock  in  the  morning,  and 
again  at  3 :30  o'clock  in  the  afternoon,  and  was  told  that  the 
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papers  were  not  quite  ready,  and  that  he  had  with  him,  at 
that  time,  this  letter: 

"Chicago,  February  22,  1906. 
Mr.  Joseph  Haas,  Sect,  of  West  Park  Board. 

Dear  Sir:  In  reply  to  yours  of  the  2l8t  inst.  in  regards 
to  my  financial  conditions,  I  desire  to  state  that  I  own  prop- 
erty at  the  comer  of  St  Louis  and  Harrison  St.,  which  I 
would  not  sell  for  $14,000,  also  over  $8,000  in  cash. 

Yours  truly, 

Henry  P.  Caemody." 

On  the  next  Monday  after  plaintiff  called  at  defendant's 
office,  which  was  February  26,  1906,  plaintiff  went  to  Dr.  St. 
John,  for  medical  advice,  as  he  says,  and  received  from  him 
this  letter: 

"West  Chicago  Park  Commissioners, 

Chicago ; 
B.  A.  Eckhart,  Esq.,  President. 

Dear  Sir:  On  account  of  the  very  recent  death  of  the 
wife  of  Henry  P.  Carmody,  his  nervous  condition  is  such 
that  I  have  advised  him  to  discontinue  all  business  for  three 
months  from  date.  I  understand  he  is  about  signing  a  con- 
tract with  your  board,  which  will  keep  him  busy  for  about 
three  months.  In  my  opinion  he  should  not  undertake  the 
work. 

Respectfully  yours, 

lioNABD  St.  John,  M.D. 
February  26,  1906." 

February  26,  1906,  the  third  day  after  plaintiff  had  called 
at  defendant's  office,  as  above  stated,  defendant  wrote  to 
plaintiff,  addressing  him  as  before,  stating  that  the  contract, 
as  per  his  bid,  was  ready  for  execution,  and  requesting  him 
to  call  and  sign  it  and  furnish  bond.  February  27,  1906, 
plaintiff  went  to  West  Baden,  Indiana.  It  is  apparent  from 
a  letter  of  date  February  26,  1906,  written  by  Mamie  Car- 
mody, that  defendant's  letter  of  that  date  was  received  at 
plaintiff's  house.  Mamie's  letter,  addressed  to  defendant, 
states  that  her  father  requested  her  to  notify  defendant  that 
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he  had  been  advised  by  his  doctor  to  dispense  with  all  busi- 
ness for  some  time.  February  28,  1906,  defendant  again 
wrote  to  plaintiff,  notifying  him  of  having  addressed  him 
the  letter  of  February  26,  1906,  and  stating  the  terms  of 
that  letter.  The  evidence  shows  that  the  letter  of  February 
28,  1906,  was  delivered  at  plaintiff's  residence.  Plaintiff, 
in  a  letter  of  date  March  1,  1906,  written  at  West  Baden, 
admits  that  defendant's  letter  of  February  28,  1906,  had 
been  forwarded  to  him,  and  writes,  "Having  been  taken 
suddenly  ill,  my  physician,  Dr.  St,  John,  advised  me  to  stop 
work  and  all  business  immediately;  hence  it  will  be  im- 
possible for  me  to  comply  with  your  request."  Plaintiff  did 
not  return  from  West  Baden  to  Chicago  for  about  ten  days. 
The  defendant,  on  failure  of  plaintiff  to  appear  and  sign 
a  contract  and  furnish  bond  to  secure  performance  of  the 
work,  declared  plaintiff's  deposit  of  $500  forfeited,  and 
awarded  the  contract  to  the  next  lowest  bidder.  The  plain- 
tiff testified  that  in  September,  1906,  he  asked  Mr.  Eckhart, 
defendant's  president,  for  his  deposit.  The  suit  was  com- 
menced December,  1906.  At  the  close  of  the  evidence  de- 
fendant moved  the  court  to  instruct  the  jury  to  find  the 
issues  for  the  defendant,  and  presented  to  the  court  an  in- 
struction to  that  effect,  but  the  court  overruled  defendant's 
motion,  and  instructed  the  jury  on  plaintiff's  motion,  to 
find  the  issues  for  the  plaintiff  and  to  assess  the  plaintiff's 
damages  at  the  sum  of  $500,  which  the  jury  did,  and  the 
court,  after  overruling  defendant's  motions  for  a  new  trial 
and  in  arrest  of  judgment,  rendered  judgment  on  the  ver- 
dict 

Benjamin  F.  Richolson,  for  plaintiff  in  error. 

M.  D.  DoLAN  and  Cobukn  &  Case,  for  defendant  in  error. 

Mr.  Justice  Adams   delivered  the  opinion  of  the  court. 

Section  11  of  chapter  105  of  the  statutes,  provides  in  re- 
spect to  special  assessments  for  the  improvements  of  parks, 
as  follows :     "The  remainder  of  the  proceedings  in  respect  to 
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such  special  assessment  shall  be  in  accordance  with  article  IX 
of  the  act  of  the  General  Assembly  entitled  'An  act  to  provide 
for  the  incorporation  of  cities  and  villages,  approved  April 
10,  1872,  and  all  acts  amendatory  thereof,  so  far  as  the  same 
may  be  applicable,  and  all  acts  provided  therein  to  be  per- 
formed by  the  city  or  village  shall  also  be  performed  by 
said  park  commissioners  or  park  authorities,"  etc.  Kurd's 
Rev.  Stat,  p.  1468.  By  section  18  of  the  same  chapter  it 
is  provided :  "  All  the  provisions  of  said  article  TX  in  respect 
to  contracts  for  making  any  such  improvement,  and  for  the 
letting  of  such  contracts  *  *  *  shall  each  and  all  be 
applicable  to  such  proceedings  taken  by  said  park  commis- 
sioners or  park  authorities."     Ih.  p.  1469. 

Section  98  of  an  act  entitled  "An  act  concerning  local 
improvements,"  in  force  July  1,  1897,  is  as  follows: 

"Wherever  authority  of  law  now  exists  in  corporate  au- 
thorities in  this  State  to  levy  special  assessments  or  special 
taxes  for  local  improvements,  and  for  that  purpose  to  use 
the  proceedings  or  methods  provided  by  article  IX  of  an  act 
entitled  *An  act  to  provide  for  the  incorporation  of  cities 
and  villages';  approved  April  10,  1872,  in  force  July  1, 
1872,  such  corporate  authorities  are  hereby  authorized  to 
make  use  of  the  provisions  of  this  act  for  such  purpose, 
with  the  same  effect  and  to  the  same  extent  as  heretofore 
authorized  to  use  the  provisions  of  said  article  IX ;  and  any 
such  corporate  authorities  as  may  be  hereafter  authorized  by 
law  to  levy  such  special  assessments  or  special  taxes,  may, 
whether  otherwise  expressly  authorized  thereto  or  not,  make 
use  of  the  provisions  of  this  act  in  like  manner."  Kurd's 
Rev.  Stat.  1905,  p.  428. 

Section  76  of  the  same  act  provides:  *A11  proposals  or 
bids  offered  shall  be  accompanied  by  cash  or  by  a  check  pay- 
able to  the  order  of  the  president  of  the  board  of  local  im- 
provements, in  his  official  capacity,  certified  by  a  responsible 
bank,  for  an  amount  which  shall  not  be  less  than  10  per 
centum  of  the  aggregate  of  the  proposal";  and  section  77 
of  the  act  provides:  "But  if  the  said  bidder  fails,  neglects 
or  refuses  to  enter  into  a  contract  to  perform  said  work 
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or  improvement,  as  herein  provided,  then  the  certified  check 
accompanying  his  bid,  and  the  amount  therein  mentioned, 
shall  be  declared  to  be  forfeited  to  said  city,  village  or  town, 
and  shall  be  collected  by  it  and  paid  into  its  fund  for  the 
repairing  and  maintenance  of  like  improvements ;  and  any 
bonds  forfeited  may  be  prosecuted,  and  the  amount  due 
thereon  collected  and  paid  into  said  fund."  By  the  words 
"enter  into  a  contract"  in  the  provision  last  quoted,  is  meant 
a  formal  written  and  signed  instrument  evidencing  the  con- 
tract. 

The  plaintiff  Carmody,  in  response  to  the  advertisement 
by  the  park  commissioners,  made  a  definite  bid  for  the 
work,  and  the  park  commissioners  accepted  his  bid  as  made. 
The  bid  and  its  acceptance  constituted  a  contract  between 
the  parties,  and  the  execution  thereafter  of  a  formal  written 
instrument  embodying  the  terms  of  the  contract  would  not 
be  the  contract  itself,  but  merely  evidence  of  it. 

In  1  Parsons  on  Contracts,  section  476,  6th  ed.,  the  author 
says:  "Thus  an  offer  to  sell  a  certain  thing,  on  certain 
terms,  may  be  met  by  the  answer,  *I  will  take  that  thing  on 
those  terms,'  or  by  any  answer  which  means  this,  however  it 
may  be  expressed ;  and  if  the  proposition  be  in  the  form  of  a 
question,  as,  ^I  will  sell  you  so  and  so;  will  you  buy?'  the 
whole  of  this  meaning  may  be  conveyed  by  the  word  *yes,' 
or  any  other  simply  affirmative  answer.  And  thus  a  legal 
contract  is  completed." 

In  7  Eng.  &  Am.  Ency.,  2d  ed.,  p.  125,  this  language  is 
used:  "All  express  executory  contracts  resolve  themselves, 
upon  analysis,  into  an  offer  by  one  of  the  parties  and  an  ac- 
ceptance of  that  offer  by  the  other.  The  act  of  acceptance 
closes  the  contract,  and  ordinarily  nothing  further  is  re- 
quired to  make  the  obligations  effective.  Xo  especial  for- 
malities are  required." 

In  Garfiekle  v.  United  States,  93  U.  S.,  242,  the  United 
States  advertised  for  proposals  for  carrying  mails.  Garfielde 
made  a  proposal  which  the  Government  accepted,  in  refer- 
ence to  which  the  court  said :  "The  Court  of  Claims  holds 
that  the  proposal  on  the  part  of  Garfielde,  and  the  accept- 
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ance  of  the  proposal  by  the  department,  created  a  contract 
of  the  same  force  and  effect  as  if  a  formal  contract  had  been 
written  out  and  signed  by  the  parties.  Many  authorities 
are  cited  to  sustain  the  proposition.  We  believe  it  to  be 
sound,  and  that  it  should  be  so  held  in  the  present  case." 

Plaintiff  was  notified  by  the  specifications  for  the  work, 
which  he  signed,  and  by  the  statute,  that  in  order  for  his  bid 
to  be  considered,  it  was  necessary  for  it  to  be  accompanied 
Avith  $500  in  money,  or  a  certified  check  for  that  sum,  and 
he  must  be  presumed  to  have  had  knowledge  of  the  law  that, 
if  he  failed,  neglected  or  refused  to  enter  into  a  formal  con- 
tract for  the  performance  of  the  work,  his  money  would  be 
forfeited.  He  certainly  failed  and  neglected  so  to  do,  and 
tlie  excuses  which  he  gives  for  so  failing  and  neglecting  are 
of  the  most  flimsy  character.  When  he  called  at  the  de- 
fendant's oflSce  February  23,  1906,  he  does  not  even  show 
that  he  was  even  ready  to  receive  the  written  contract  from 
the  defendant  had  it  been  ready.  The  specifications  which 
lie  signed  require  a  bond  with  surety  satisfactory  to  the  de- 
fendant, for  $5,000,  guaranteeing  the  satisfactory  comple- 
tion of  the  contract  within  the  time  limit,  and  indemnifying 
the  board  against  any  loss  or  damage  which  might  or  could 
result  by  or  through  the  carrying  out  of  the  contract.  Man- 
ifestly, he  was  not  entitled  to  receive  a  formal  contract, 
executed  by  the  defendant,  until  he  should  furnish  such 
bond.  Yet,  so  far  as  appears  from  the  evidence,  he  had  not 
such  bond  with  him  when  he  visited  defendant's  office  Feb- 
ruary 23rd,  nor  did  he  at  that  time,  or  any  time,  offer 
any  surety,  in  case  the  defendant  was  to  draft  the  bond. 
February  24th  was  Saturday  and  February  25th  Sunday, 
and  on  February  26th,  the  day  when  defendant  wrote  plain- 
tiff that  the  contract  and  bond  were  ready  to  be  executed,  he 
procured  a  letter  from  a  physician  stating  that  he  was  in  a 
very  nervous  condition  and  that  he,  the  physician,  had  ad- 
vised him  to  discontinue  all  business  for  three  months,  and 
February  27th  he  left  for  West  Baden,  Indiana,  where  he 
says  he  remained  for  ten  or  twelve  days.     He  never  went  to 

defendant's  office  again.     Our  impression  from  the  evidence 
41 
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hy  that  plaintiff,  for  some  reason  best  known  to  himself^  de- 
sired to  relieve  himself  of  the  responsibility  cast  on  him  by 
the  acceptance  of  his  bid,  and  perhaps  this  was  worth  $500 
to  him.  The  contract  was  let  to  the  next  lowest  bidder,  whose 
bid  exceeded  plaintiff's  $1,010,  so  that  defendant  lost  at  least 
$510  by  plaintiff's  default.  The  plaintiff  clearly  forfeited 
the  $500  which  he  deposited  with  the  defendant,  and  the 
court  erred  in  sustaining  plaintiff's  motion  to  instruct  the 
jury  to  find  for  him,  and  in  overruling  defendant's  motion  to 
instruct  the  jury  to  find  for  it. 
The  judgment  will  be  reversed. 

Reversed, 


Title  Guaranty  &  Trust  Company  of  Seranton  t.  The 

People,  for  use  of  Consolidated  Adjustment 

Company. 

Gen.  No.  IMM. 

QmciAL  BONDS — When  surety  of  conatabte  not  liaible.  A  surety 
upon  tbe  official  bond  of  a  constable  is  not  liable  for  the  failure  of 
such  constable  to  turn  oyer  money  unless  it  appears  that  such  con- 
stable received  the  money  in  question  in  his  official  capacity.  Held, 
that  the  evidence  in  this  case  did  not  show  that  the  constable  had 
so  received  such  money. 

Action  of  debt  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Mancha  Bbtjgoemeteb,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1907.  Reversed  and  remanded.  Opinion  filed 
March  19,  1908. 

Stedman  &  SoELKB  and  Shaeffbe  &  Shaeffeb,  for 
plaintiff  in  error. 

James  M.  Guthbie  and  Deiavak  B.  Cole,  for  defend- 
ants in  error. 

Mr.  Justice  Adams   delivered  the  opinion  of  the  court. 

This  was  a  suit  on  the  official  bond  of  A.  H.  Patek,  as 
constable,  on  which  bond  plaintiff  in  error  was  surety.  The 
suit  was  against  plaintiff  in  error  and  A.  H.  Patek.  The 
summons  was  served  on  plaintiff  in  error,  but  returned  not 
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found  as  to  Patek.  The  cause  was  tried  by  the  court,  with- 
out a  jury,  and  judgment  in  the  usual  form  was  rendered 
against  plaintiff  in  error  for  debt  $3,000,  damages  $125.90. 

G.  M.  Shaever,  president  of  the  Consolidated  Adjustment 
Co.,  testified  substantially  as  follows:  The  Consolidated 
Adjustment  Company  received  for  collection  a  claim  of  Ol- 
son &  Veerhausen  against  Ben  Linville  for  the  sum  of  $78, 
and  turned  over  the  same  for  collection  to  A.  H.  Patek, 
who  was  a  member  of  the  firm  of  Bernard  Loeff  &  Co.,  which 
fiiTn  was  engaged  in  making  collections.  Patek  brought  suit 
on  the  claim  and,  subsequently,  started  garnishment  pro- 
ceedings before  a  justice  of  the  peace. 

Joseph  A.  Linville  testified  that  Patek  called  on  him  in 
April,  1904,  and  told  him  that  he  had  a  claim  against  his 
son,  Ben  Linville,  in  favor  of  Olson  &  Veerhausen,  and 
again,  in  May,  1905,  called  on  him  and  told  him  that  he 
had  obtained  judgment  against  his  son  and  asked  him  to 
pay  the  same.  In  June,  1905,  a  judgment  was  rendered 
against  him,  Joseph  A.  Linville,  by  a  justice  of  the  peace, 
and  Patek  then  told  him  that  he  would  send  a  constable  to 
make  a  levy  unless  he  would  pay  the  judgment,  and  July 
26,  1905,  Joseph  Hoof  came  to  his  place  of  business  and 
told  him  he  was  a  constable,  and  had  an  execution  against 
him  in  favor  of  Olson  &  Veerhausen  for  $106  and  costs; 
that  he  had  been  sent  there  by  A.  H.  Patek,  and  would  have 
to  levy  imless  he  paid,  and  started  to  remove  his  property, 
with  the  assistance  of  three  men,  whereupon  he  told  him  to 
leave  the  property  where  it  was,  and  paid  the  said  Hoof 
$125.90,  and  took  his  receipt  for  same.  The  receipt  of 
Joseph  Hoof  for  the  $125.90,  of  date  July  26,  1905,  is  in 
the  record. 

It  was  admitted  on  the  trial  that  Patek  was  elected  a  con- 
stable in  and  for  Cook  county  April  4,  1901,  and  gave  bond 
in  the  usual  sum,  with  B.  Loeff  and  M.  Quales  as  sureties, 
and  that,  April  3,  1905,  when  his  term  of  office  expired,  he 
was  re-elected  and  gave  bond,  with  the  Title  Guaranty  & 
Trust  Company  of  Scranton,  Pennsylvania,  as  surety,  which 
is  the  bond  sued  on. 
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The  defendant  introduced  no  evidence.  The  court  found 
for  defendant  in  error,  overruled  plaintiff  in  error's  motion 
for  a  new  trial,  and  rendered  judgment  as  above  stated. 

Among  the  objections  made  by  plaintiff  in  error  is  that 
tliere  is  no  evidence  that  Patek  actually  received  the  money 
l)aid  by  Joseph  A.  Linville  to  Joseph  Hoof.  Counsel  for 
the  defendant  in  error  rely  on  section  1  of  article  14,  chap- 
ter 79  of  the  statutes,  which  is  as  follows:  "Justices  of 
the  peace  and  constables  are  authorized,  and  it  is  hereby 
made  their  duty,  to  receive  the  money  on  all  notes  and  de- 
mands which  may  have  been  placed  in  their  hands  for  suit 
or  collection,  and  upon  judgment  rendered  by  such  justices." 
Hurd's  Statutes  of  1905,  p.  1290.  The  argument  is  that 
Patek  being  a  constable  in  July,  1905,  when  Joseph  A.  Lin- 
ville paid  the  money  to  Joseph  Hoof,  Patek,  if  he  received 
the  money,  is  liable  on  his  official  bond  and  so  is  plaintiff  in 
error,  and  that  it  is  a  legitimate  inference,  from  the  evidence, 
that  he  did  receive  the  money  from  Hoof.  It  is  plain  from 
the  language  of  section  14,  that  Patek  must  have  received  the 
money  as  constable,  in  order  to  make  him  and  the  surety  on 
his  official  bond  liable,  and  this  is  impliedly  conceded  by 
counsel  for  defendant  in  error.  It  is  thoroughly  settled  by 
numerous  decisions  that  the  liability  of  a  surety  is  stricti 
juris.  In  City  of  Sterling  v.  Wolf,  163  111.,  467,  the  court 
say :  "The  rule  has  been  announced  by  this  court  in  almost 
numberless  cases,  that  the  undertaking  of  a  surety  is  strictly 
construed,  and  may  not  be  extended  by  implication  or  con- 
struction ;  that  he  cannot  be  held  beyond  the  express  terms 
of  his  undertaking.  The  liability  is  stricti  juris/'  Con- 
ceding that  plaintiff  in  error  would  be  liable  as  surety  on 
Patek's  official-bond  if  Patek  received  the  monev,  it  is  clearlv 
not  liable  if  he  did  not  receive  it.  In  that  case  Hoof,  if  a 
constable,  and  the  sureties  on  his  official  bond  might  be 
liable,  but  not  plaintiff  in  error. 

The  testimony  of  Joseph  Linville  that  Patek  told  him  he 
would  send  a  constable  to  make  a  levy,  and  that  Hoof  told 
him  Patek  had  sent  him,  is  mere  hearsay  as  against  plaintiff 
in  error.     We  do  not  concur  in  the  view  that  it  is  a  legiti- 
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mate  inference  from  the  evidence  that  Hoof  paid  over  the 
money  to  Patek.  There  is  no  evidence  even  that  Hoof  v^as  a 
constable,  or  that  he  had  an  execution,  except  his  own  say-so 
to  Joseph  A.  Linville,  which  is  certainly  not  evidence  as 
against  pUintiff  in  error.  Assuming  that  Hoof  was  a  con- 
stable, held  an  execution  and  collected  the  money,  his  oflScial 
duty  was  to  pay  the  money  to  the  plaintiff  in  the  execution. 
How,  then,  can  it  be  presumed  that  he  paid  it  to  Patek  i 

For  the  reason  that  there  is  no  evidence  that  Patek  re- 
ceived the  money  paid  by  Joseph  A.  Linville  to  Joseph  Hoof, 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


West  Side  Hospital  of  Chicago  t.  Emil  Elger  et  al. 
een.  No.  lt,7as. 

1.  PsiNciFAL  AND  AQBWT — When  tatter  may  hind  former,  though 
acting  toithout  authority.  If  the  principal  by  his  conduct  permits 
an  agent  to  impose  upon  a  tlilrd  party,  such  third  party  may  re- 
cover upon  the  basis  of  the  apparent  authority  of  the  agent. 

2.  Vebdict — when  set  aside  on  review,  A  verdict  clearly  against 
the  preponderance  of  the  evidence  will  be  set  aside  on  review. 

Assumpsit  Brror  to  the  Municipal  Court  of  Chicago;  the  Hon. 
William  N.  Cottbell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.  Reversed  and  Judgment  here.  Opinion  filed 
March  19,  1908. 

Feank  F.  Tollkuehn,  for  plaintiff  in  error. 

Adlbb  &  Lederhe,  for  defendants  in  error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  sued  the  defendants  in  error,  Emil, 
Joseph  and  Oscar  Eiger,  doing  business  as  E.  Eiger  & 
Eros.,  for  hospital  treatment  and  board.  The  cause  v^as 
tried  by  the  court,  without  a  jury,  and  the  court  found 
the  issues  for  the  plaintiff  and  assessed  the  plaintiff's  dam- 
ages at  the  sum  of  $20  and  costs,  and  rendered  judgment 
accordingly,  and  the  plaintiff,  claiming  that  the  sura  assessed 
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as  damages  is  less  than  it  is  entitled  to,  sued  out  this  writ  of 
error. 

The  only  question  to  be  decided  is  one  of  fact,  viz. : 
whether  or  not  the  plaintiff  is  entitled  to  a  larger  sum  as 
damages,  and  this  depends  on  the  evidence.  Case  number 
13,709,  E.  L  Heintz  v.  Emil  Eiger  et  al.,  post,  p.  651,  was 
consolidated  with  this  case  for  hearing,  and  heard  on  the 
same  abstracts  and  briefs.  The  evidence  is  substantially  the 
same  in  the  two  cases,  which  will  explain  the  otherwise  ap- 
parent awkwardness  of  referring  to  evidence  applying  solely 
to  the  Ilointz  case.  E.  L.  Heintz  testified  that  he  was  a 
licensed  practicing  physician,  and  that,  September  1,  1906, 
the  telei)hone  nurse  at  the  West  Side  Hospital  called  up,  by 
telephone,  E.  Eiger  &  Bros.,  and  witness  asked  "Is  this  E. 
Eiger  &  Co.  ?"  and  was  answered  ^'Yes,"  and  the  witness 
said :  *'I  have  just  examined  a  man  who  says  he  was  hurt 
in  your  factory,"  when  the  person  who  answered  said,  "Wait 
a  minute,  you  want  Mr.  E.  Eiger,"  and  witness  held  the  wire 
a  minute,  when  another  voice  said,  "Hello,"  the  witness 
asked,  "Is  this  Mr.  Eiger?"  and  he  said  yes,  and  witness  said 
he  was  Dr.  Hointz,  at  the  West  Side  Hospital,  and  had  just 
examined  a  ^Ir.  Fishman,  who  said  he  was  injured  at  Eigers' 
factory,  when  Eiger  asked  how  badly  Fishman  was  injured, 
and  witness  said  that  both  his  arms  were  badly  crushed,  and 
Eiger  asked  him  how  long  he  would  have  to  be  in  the  hos- 
pital, and  witness  said  that  he  did  not  then  know,  that  they 
would  have  to  wait  developments,  and  farther  said,  "Mr. 
Eiger,  Mr.  Fishman  says  that  you  will  be  responsible  for 
the  hospital  bill  and  for  my  bill."  Mr.  Eiger  said,  "Yes, 
I  will,"  and  that  witness  then  treated  Fishman.  The  wit- 
ness testified  that  he  treated  Fishman  during  September  and 
October,  and  into  Xovember,  and  that  the  total  charge  for 
his  services  was  $131,  and  that  the  same  was  the  fair  and 
reasonable  value  of  his  services. 

Tx)uise  Howell  testified  that  she  was  telephone  nurse  at  the 
West  Side  Hospital,  and  September  1,  1906,  Fishman  came 
there  with  a  fellow  employee,  and  she,  as  is  usual  in  such 
cases,  called  up  E.  Eiger  &  Bros,  and  asked  to  speak  to  E. 
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Eiger  himself,  and  the  person  who  answered  the  'phone  told 
her  to  hold  the  wirej  when  another  voice  answered,  and  she 
asked  if  it  was  Mr.  E.  Eiger,  and  was  answered  yes,  and  she 
told  him  of  his  employee  being  at  the  hospital  and  of  Dr. 
Heintz  attending  him,  and  asked  if  he  would  be  responsible 
for  the  hospital  bill  and  Dr.  Heintz's  bill,  and  he  said  yes, 
to  go  ahead  with  the  case,  that  they  would  be  responsible  for 
all  the  bills  in  connection  with  Fishman's  illness.  Witness 
further  testified,  that  after  sh^  had  the  conversation  above- 
mentioned  she  reported  the  conversation  to  Dr.  Heintz,  who 
subsequently  requested  her  to  call  up  E.  Eiger  &  Bros,  again, 
which  she  did,  and  said  Dr.  Heintz  wants  to  speak  to  you. 
Louise  Swing,  bookkeeper  and  clerk  of  plaintiff  in  error, 
testified  that  Fishman  was  at  the  hospital  nine  weeks  and 
five  days  at  $10  per  week,  and  $2  for  a  gold  plate,  in  all 
$99.50.  Witness  also  identified  a  letter,  which  was  put  in 
evidence  and  is  as  follows: 

"Chicago,  Xov.  30,  1906. 
West  Side  Hospital,  City. 

Gentlemen:  Your  bill  for  Mr.  B.  Fishman  received, 
which  we  herewith  return.  When  you  called  us  up  by  tele- 
phone, you  stated  that  will  remain  in  hospital  from  one 
to  two  weeks,  and  that  you  would  charge  $10  per  week,  to 
which  we  agreed  to  pay,  but  we  do  not  intend  to  pay  you  for 
the  rest  of  the  time  he  was  there,  as  we  did  not  authorize  you 
to  keep  him  as  long  as  that. 

Yours  very  truly, 

E.  EiGEB  &  Bros." 

(The  foregoing  is  an  exact  copy  of  the  letter.) 

Witness  testified  that  $23  had  been  tendered  by  the  de- 
fendant on  the  hospital  bill,  and  that  sum  was  tendered  in 
open  court  and  deposited  with  the  clerk.  She  further  tes- 
tified that  one  statement  of  the  amount  due  the  West  Side 
Hospital  was  sent  to  the  defendants  October  31,  1906,  in 
reference  to  which  no  answer  was  returned,  and  that  another 
was  sent  November  19,  1906,  and  both  statements  were  re- 
turned by  defendants  Tfovember  20,  1906. 
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Emil  Eiger  testified  that  he  had  no  such  conversation  as 
was  testified  to  by  Dr.  Heintz ;  that  Emil  Sellstrom,  his  book- 
keei)er  came  to  his  office  and  told  him  that  Fishman  was  at 
the  hospital,  and  witness  sent  him  back  to  the  telephone  to 
arik  how  long  Fishman  was  going  to  stay  there  and  Sellstrom 
so  asked  and  returned  to  witness  and  said  Fishman  was  go- 
ing to  stay  there  one  week,  and  that  the  charge  was  $10  per 
week,  and  he  authorized  him  to  answer  that  they  would  pay 
$10.  Witness  admitted  that  he  had  received  a  statement 
showing  Dr.  Ileintz's  bill  to  be,  he  thought  $130,  and  the 
hospital  bill  $90.50,  and  that  he  returned  it  with  a  statement 
that  he  would  pay  for  two  weeks.  Emil  Sellstrom  testified 
that  he  had  only  one  conversation  with  some  person,  at  the 
West  Side  Hospital ;  that  a  lady  called  up  and  said  Fishman 
was  there,  and  asked  if  they  would  stand  the  expense,  and  he 
asked  her  to  wait  a  moment  and  went  to  E.  Eiger,  who  told 
him  to  find  out  the  costs  and  the  nature  of  the  injury,  and 
witness  telephoned  back  and  asked  how  long  the  man  would 
be  in  the  hospital,  and  she  said  "Wait  a  minute,  I  will  ask 
the  doctor,"  and  that  the  gentleman  came  to  the  'phone  and 
witness  asked  him,  and  he  said  a  week,  and  he  said  wait  a 
minute,  and  witness  spoke  to  Mr.  Eiger  again,  and  he  said, 
**A11  right,  if  it  is  a  week,  say  all  right,"  and  witness  went 
back  to  the  'phone  and  said,  "Yes,  we  will  stand  a  week." 

Doctor  Ileintz  testified  in  rebuttal  that  he  made  no  such 
answer  as  testified  by  Sellstrom,  viz. :  that  it  would  require 
Fishman's  staying  in  the  hospital  only  a  week;  that  his  an- 
swer was  that  he  did  not  know ;  that  they  would  have  to  await 
developments  in  the  case. 

The  evidence  shows  that  Fishman  was  in  the  defendants' 
employ  and  was  injured  in  their  factory,  and  was  taken  to 
the  hospital  by  another  employee  of  defendants,  who  worked 
on  the  same  floor  with  Fishman  in  the  factory,  and  that  this 
was  in  the  daytime,  when  the  workman  would  not  be  likely 
to  leave  the  factory  to  take  the  injured  man  to  the  hospital 
without  leave  or  direction  from  his  employers.  Sellstrom 
does  not  specifically  deny  the  conversation  testified  to  by  Dr. 
Heintz,  nor  was  he  specifically  asked  whether  he  had  such 
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conversation.  He  merely  denies  it  by  implication,  viz. :  by 
stating  the  conversation  which  lie  had  and  testifying  that  it 
was  the  only  conversation  which  he  had  with  any  one  at 
the  hospital. 

The  defendants  do  not  stand  on  the  agreement  testified 
to  by  E.  Eiger  and  Sellstrom,  namely,  that  defendants  were 
only  to  be  responsible  for  the  hospital  bill  for  one  week,  at 
the  rate  of  $10  per  week.  In  their  letter  of  November  20, 
1906,  they  say:  "You  stated  that,  will  remain  in  hospital 
from  one  to  two  weeks,  and  that  you  would  charge  $10  per 
week,  to  which  we  agreed  to  pay."  This  is  directly  contrary 
to  the  evidence  of  E.  Eiger  and  Sellstrom,  that  the  communi- 
cation on  the  telephone  was  that  Fishman  was  to  stay  in 
the  hospital  only  one  week,  and  that  the  agreement  was  only 
for  $10  for  one  week;  add  to  which  that  the  defendants 
tendered  $20  and  costs  in  open  court,  on  the  trial.  Dr. 
Ileintz  testified  that  he  said  to  the  person  with  whom  he 
talked,  by  telephone,  "Mr.  Fishman  says  that  you  will  be  re- 
sponsible for  the  hospital  bill  and  for  my  bill.''  The  hos- 
pital not  being  a  charitable  institution,  it  is  probable  that  if 
Fishman,  a  workman,  who  earned  his  daily  bread  by  his 
daily  labor,  and,  presumably,  was  not  oversupplied  with 
money,  would  have  gone  to  the  county  hospital,  if  the  expense 
of  going  to  the  hospital  in  question  was  to  fall  on  him. 

Fishman  has  not  been  produced  as  a  witness,  nor  has  his 
absence  been  accounted  for.  We  think  the  testimony  of  Dr. 
Ileintz  and  Miss  Louise  Howell  much  more  probable  and 
credible  than  that  of  E.  Eiger  and  Emil  Sellstrom.  The 
doctor's  evidence  is  to  the  effect  that  both  of  Fishman's  fore 
arms  were  badly  crushed.  That  this  was  true  is  not  denied, 
and,  if  true,  it  is  much  more  probable  that  Dr.  Heintz  said 
over  the  telephone  that  he  did  not  then  know  how  long 
the  patient  would  have  to  stay  in  the  hospital ;  that  he  would 
have  to  await  the  developments  of  the  case,  than  for  him  to 
say  that  he  would  have  to  stay  a  week.  The  event  proved 
that  the  doctor  would  have  been  greatly  mistaken  had  he 
said  only  a  week. 

Emil  Eiger  has  no  personal  knowledge. of  the  communi- 
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cations  from  Doctor  Ileintz  and  Miss  Louise  Howell  over 
the  telephone,  or  of  Sellstrom's  communication  to  them.  He 
merely  knows  what  Sellstrom  told  him.  This  is  clear  from 
his  testimony.  Therefore  there  are  two  witnesses  as  to  the 
telephone  communications — Dr.  Heintz  and  Miss  Louise 
Howell — ^both  of  whom  had  personal  knowledge,  and  who 
testified  that  it  was  stated  by  the  person  telephoning  from 
defendants'  oflSce  that  the  defendants  would  be  responsible 
for  the  hospital  bill  and  Dr.  Heintz's  bill,  as  against  the  tes- 
timony of  Sellstrom,  who,  as  before  stated,  denies  their 
testimony  only  by  implication.  When  Fishman  was  taken 
to  the  hospital,  plaintiff  and  Dr.  Heintz  promptly  inquired 
whether  the  defendants  would  be  responsible  for  his  hospital 
and  physician's  bills,  and  if  they  had  been  informed  that 
defendants  would  only  be  responsible  for  the  hospital  bill  for 
one  week,  it  is  so  improbable  as  to  verge  on  the  impossible, 
that  plaintiff  thereafter  would  have  furnished  Fishman  with 
board,  lodging  and  hospital  attendance  for  nearly  ten  weeks, 
and  that  Doctor  Heintz  would  have  attended  and  treated 
him  professionally  for  that  length  of  time,  especially  in  the 
absence  of  evidence  that  either  plaintiff's  officers  or  Doctor 
Heintz  became  suddenly  non  compos  mentis. 

Emil  Eiger,  when  informed  by  Sellstrom  that  he  was 
wanted  at  the  telephone,  and  what  for,  authorized  Sellstrom 
to  represent  him  and  answer  the  question  whether  the  de- 
fendants would  be  responsible  for  Fishman's  hospital  and 
physician's  bills,  and  Sellstrom,  as  the  preponderance  of  the 
evidence  shows,  answered  that  they  would.  The  plaintiff 
and  Dr.  Heintz  relied  on  this  answer,  and,  in  good  faith, 
acted  on  it,  and  defendants  are  estopped  to  deny  it.  "If 
any  innocent  party  is  to  suffer,  it  shall  fall  upon  him  who 
enables  the  supposed  agent,  under  his  authority,  to  impose 
on  others.  And  it  is  upon  this  principle  that  the  principal 
may  frequently  be  bound  to  third  persons  for  acts  of  the 
agent  in  violation  of  his  express  private  instructions,  al- 
though the  agent  himself  would  be  liable  to  his  principal  for 
the  breach."  Doan  v.  Duncan,  17  III,  272,  275 ;  Noble  v. 
Nugent,  89  ib.,  522,  524. 
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The  judgment  will  be  reversed  and  judgment  will  be 
entered  here  in  favor  of  plaintiff  in  error  and  against  de- 
fendants in  error  for  the  sum  of  $99.50  and  the  costs  of 
this  court. 

Reversed  and  judgment  here. 


E«  L.  Heintz  t.  E.  Eiger  et  al. 

Oen.  No.  18,709. 

This  case  is  controlled  by  the  decision  in  West  Side  Hospital  of 
Chicago  V.  Eiger,  antCj  p.  645. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
William  N.  Cottbell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1907.  Reversed  and  judgment  here.  Opinion  filed 
March  19,  190S. 

Fkank  F.  Tollkuehn,  for  plaintiff  in  error. 

Adler  &  Ledereb,  for  defendants  in  error. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  sued  defendants  in  error  for  treat- 
ment of  and  attendance  on  one  Fishman,  an  employee  of 
defendants,  who  was  injured  at  their  factory  and  was  taken 
by  one  of  their  employees  to  the  West  Side  Hospital  of  Chi- 
cago, plaintiff  claiming  that  the  defendants,  at  the  time  Fish- 
man  was  taken  to  the  hospital,  agreed  to  pay  for  plaintiff's 
treatment  of  him.  Plaintiff  proved  his  treatment  of  Fish- 
man  and  that  the  fair  and  reasonable  value  of  his  services 
was  $131,  and  there  was  no  evidence  to  the  contrary. 

The  cause  was  tried  by  the  court,  without  a  jury,  and 
the  court  found  the  issues  for  the  defendants  and  rendered 
judgment  against  the  plaintiff  for  costs.  This  cause  was 
consolidated  for  hearing  with  the  cause  general  number 
13,708,  West  Side  Hospital  of  Chicago  v.  Emil  Eiger  et  al., 
ante,  p.  645,  and  the  two  causes  were  heard  on  the  same 
abstracts  and  briefs,  the  evidence  in  the  causes  being  sub- 
stantially the  same.     The  evidence  is  set  forth,  in  substance. 
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in  cause  number  13,708,  decided  at  the  present  term,  and 
need  not  be  repeated  here.  Our  conclusion,  for  reasons  stated 
in  our  opinion  in  cause  number  13,708,  is  that  the  finding 
of  the  trial  court  is  manifestly  contrary  to  the  weight  of 
the  evidence.  The  judgment  of  the  trial  court  will  be  re- 
versed and  judgment  will  be  entered  here,  in  favor  of  plain- 
ti£E  in  error  and  against  defendants  in  error,  for  the  sum  of 
$131  and  costs  of  this  court. 

Reversed  and  judgment  here. 


irebouse  Act. 

The  llmi* 

I   ,-.  from 


Tan  Buren  Storage  &  Tan  Company  v.  Sarah  H.  Mann, 
een.  No.  1S,71&. 

1.  Bailmet^ts — what  equivalent  to  receipt  under  Warehouse  Act. 
A  receipt  for  merchandise  delivered  to  a  warehouseman,  even  though 
sought  to  be  made  a  contract  by  being  signed  by  both  parties.  Is 
none  the  less  a  receipt  within  the  moaning  of  -^-^«*-     - 

2.  Bau*ments — eff^it  of  seition  li)  of  Ware 
tatlons  in  a  warehouse  receipt,  as,  for  inet 
liability  if  articles  delivered  are  not  listed 
bility  if  value  thereof  Is  not  b 
of  the  Warehouse  Act. 

3.  Bailments — when  sale 
a  warehouseman  of  stored 
charges  is  void  unless  luade 
to  unclaimed  property. 

Action  for  damages  to  pers 
Court  of  Chicago;   the  Hon 
Heard  in  this  court  v^i  the  Oc 
filed  March  19,  1908. 


Thomas  A.  Leacit,  for  pi 

E.  M.  Seymoue,  for  defeJ 

Mb.  Justice  Adapts  deli 
The  claim  of  defend 
forth  in  her  bill  of  part" 
plaintiff  in  error,  di^Vii- 
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personal  property  which  she  had  delivered  to  plaintiff  in 
error  for  storage.  A  receipt  of  date  May  25,  1904,  was 
given  by  the  defendant,  the  Van  Buren  Storage  &  Van  Co., 
to  the  plaintiff,  for  certain  household  furniture,  which  re- 
ceipt contains  a  list  of  the  property.  The  receipt  is  headed 
"Warehouse  Eeceipt  and  Contract,'^  is  signed  by  both  parties 
and  contains  certain  provisions  which,  so  far  as  may  be  neces- 
sary, will  hereafter  be  referred  to.  The  case  was  tried  by 
the  court,  without  a  jury,  and  the  court  found  the  issues  for 
the  plaintiff,  assessed  the  damages  at  the  sum  of  $338.45, 
and  rendered  judgment  on  the  finding. 

The  evidence  is  contained  in  a  "Statement  of  Facts''  signed 
by  the  presiding  judge  of  the  trial  court.  It  appears  from 
this  statement  that  there  were  certain  articles  delivered  to 
defendant  for  storage,  which,  by  reason  of  oversight  or  in- 
advertence, were  omitted  from  the  list  of  articles  in  the  ware- 
house receipt. 

The  court  certifies  that,  on  the  trial,  the  defendant's  coun- 
sel made  the  following  objections : 

"The  defendant,  by  its  coimsel,  objected  to  the  introduction 
of   all  of  this  oral  testimony  relating  to  articles  not  enu- 
merated in  the  contract  on  the  groimd  that  the  '  warehouse  re- 
ceipt and  contract  being  under  seal  cannot  be  altered,  added 
to  or  varied  by  oral  testimony.*     The  warehouse  receipt  and 
contract  especially  provides  'that  the  bailor  hold  the  bailee 
harmless  and  not  liable  for  the  loss  or  damage  to  said  goods, 
by  the  acts  of  burglars,  the  elements,  fire,  heat,  wind,  water, 
or  the  acts  of  God,  riots  or  the  enemies  of  the  government, 
or  rattage,  moths,  loss  or  damage  by  breakage    to  or  from 
he  warehouse,  nor  for  the  contents  of  bundles,  packages, 
ixes,  barrels,  baskets,  trunks,  valises,  or  any  other  articles 
-  contents  of  which  are  unkno^vn  to  bailee,  unless  said  con- 
'%  are  itemized  and  listed  hereon.'     And  the  defendant, 
^«  counsel,  objected  for  the  further  reason  that  the  'ware- 
V  ■  receipt  and  contract'  provides,  'That  the  bailor  re- 

\  these  goods  to  the  value  of  $5  per  hundredweight, 

\  the  actual  value  is  herein  stated,'  and  the  defendant, 

:ounsel,  objected  for  the  further  reason  that  a  'ware- 


^ 
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houseman's  receipt  is  the  contract  of  the  parties  as  to  the 
very  property  stored/  and  the  defendant,  by  its  counsel,  ob- 
jected for  the  further  reason  that  a  warehouse  receipt  is 
the  contract  of  the  parties,  and  parol  evidence  to  change 
its  terms  is  inadmissible,  and  the  court  overruled  all  of  said 
objections,  to  which  ruling  of  the  court  and  the  introduction 
of  such  oral  testimony  the  defendant,  by  its  attorney,  duly 
excepted." 

Counsel  for  the  company  makes  substantially  the  same  ob- 
jections here.  The  warehouse  act  contemplates  that  ware- 
housemen shall  give  receipts  for  property  stored  with  them, 
and  the  document  in  question  cannot  be  treated  otherwise 
than  as  a  receipt. 

Section  10  of  the  act  provides  as  follows:  "Xo  ware- 
houseman in  this  State  shall  insert  in  any  receipt  issued  by 
liini  any  language  in  anywise  limiting  or  modifying  his 
liabilities  or  responsibility,  as  imposed  by  the  laws  of  this 
State."  Kurd's  Rev.  Stat.  1905,  p.  1503.  There  can  be 
no  question  that,  by  the  law  of  this  State,  a  warehouseman 
or  warehouse  company  is  bound  to  use  ordinary  care  to  safely 
keep  property  stored  with  him  or  it,  and  to  return  it  to  the 
party  producing  a  receipt  therefor,  and  oflFering  to  pay  all 
legal  charges.  We  regard  the  insertion  in  the  receipt  in 
question  of  the  provisions  relied  on  by  counsel  for  the  com- 
pany as  limitations  of  the  company's  liability  under  the  law 
of  this  State,  and  cannot  sustain  the  objections  made  to  the 
evidence.     We  concur  in  the  rulings  of  the  trial  court. 

The  plaintiff  called  at  the  defendant's  warehouse  Novem- 
ber 15,  1904.  She  had  not,  up  to  that  time,  paid  any  money 
for  storage,  and  in  a  conversation  with  defendant's  manager 
she  told  him  that  she  could  not  then  take  the  goods  out  of 
storage,  and  he  said,  "Any  time  you  get  ready  you  may  take 
them  out,  and  it  will  be  all  right."  The  goods  were  ample 
security  for  storage  charges. 

The  defendant  caused  to  be  published  in  a  newspaper,  in 
Chicago,  December  12,  1904,  a  notice  that  the  goods  would 
be  sold  at  public  auction  at  nine  o'clock  a.  m.,  December  28, 
1904,  at  308  West  Van  Buren  street,  Chicago,  Illinois,  to 
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pay  storage  charges.  No  bidders  appeared,  and  December 
31,  1904,  it  sold  privately  to  dealers  in  second  hand  furni- 
ture a  number  of  the  articles  stored  with  it  by  the  plaintiff. 
This  the  defendant  had  no  right  to  do.  It  did  not  proceed 
under  or  in  accordance  with  the  statute  in  respect  to  un- 
claimed property,  and  it  is  not  claimed  that  it  did. 

In  Head  v.  Becklenberg,  116  111.  App.,  576,  it  was  held 
that  that  statute  had  no  application  to  a  case  like  the  present. 

The  company's  remedy  was  to  retain  the  property  till  pay- 
ment of  its  proper  charges.  Low  v.  Martin,  18  111.,  286. 
It  could  not,  itself,  enforce  its  lien,  either  by  public  or 
private  sale,  but  only  by  judicial  authority.  The  assessment 
of  the  plaintiff's  damages  is  sustained  by  the  evidence.  The 
judgment  will  be  affirmed. 

Affirmed. 


Chicago  City  Railway  Company  v.  Nellie  Casey. 
Oen.  No.  1M&4* 

1.  Neglioe^tce — voJien  collision  result  of.  Held,  that  the  conision 
in  question  in  this  case  which  occurred  at  a  railroad  crossing  be- 
tween a  traction  car  and  a  steam  engine,  was  the  result  of  the  neg- 
ligence of  the  traction  company,  that  such  company  was  bound  to 
so  run  its  cars  at  such  crossings  as  to  avoid  collisions,  and  to  take 
notice  of  the  conditions  of  its  tracks  and  exercise  care  accordingly. 

2.  Evidence — what  testimony  of  medical  expert  competent.  A 
physician  who  is  a  nerve  specialist  may  properly  be  permitted  to 
testify  that  his  patient  showed  great  "nervousness — tremors  and 
quivering  of  her  body,"  or  apparently  involuntary  wincings  and 
cries. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1907.  Affirmed.  Opin- 
ion filed  March  19,  1908. 

Statement  by  the  Court.  This  appeal  is  from  a  judg- 
ment of  the  Superior  Court  in  favor  of  appellee,  who  was 
plaintiff  below,  against  the  appellant,  which  was  defendant 
bolow.     The  judgment  was  rendered  on  the  verdict  of  a 
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jury  in  an  action  on  the  case  for  personal  injuries.  It  was 
for  $4,500. 

The.  declaration  charged  that  the  plaintiff  on  August  1, 
1904,  was  a  passenger  on  a  car  of  the  defendant  going  north 
in  Centre  avenue,  and  that  the  defendant  ran  said  street  car 
in  which  the  plaintiff  was  riding  through  certain  lowered 
gates  at  the  intersection  of  said  Centre  avenue  with  a  steam 
railway  track  (breaking  the  gates),  on  to  the  steam  car 
tracks,  where  the  street  car  was  struck  by  an  approaching 
train  and  thrown  from  the  tracks;  that  in  consequence  the 
plaintiff  was  knocked  down  from  said  street  car  upon  her 
head  and  her  body  and  head  were  bruised  and  injured,  and 
she  was  internally  hurt,  suffered  from  hemorrhages  of  the 
mouth  and  ears,  and  was  disabled  in  body  and  mind. 

To  this  declaration  the  defendant  pleaded  not  guilty. 

At  the  close  of  the  evidence  for  the  plaintiff,  and  again 
at  the  close  of  all  the  evidence,  the  defendant  asked  for  a 
peremptory  instruction,  which  was  denied. 

After  the  verdict  a  motion  for  a  new  trial  and  a  motion 
in  arrest  of  judgment  were  made  and  overruled. 

The  assignments  of  error  in  this  court  which  have  been 
argued  allege  that  the  verdict  and  judgment  are  against  the 
law  and  evidence;  that  the  court  erred  in  rulings  on  the 
admission  and  exclusion  of  evidence,  and  that  improper  in- 
structions were  given  to  the  jurj-  at  the  request  of  the  ap- 
pellee, and  proper  instructions  requested  by  the  defendant 
were  refused. 

William  J.  IIynes,  John  E.  Kehob  and  Watson  J* 
Febby,  for  appellant. 

C.  S.  O'MeuVba,  for  appellee. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the  court. 

The  plaintiff  on  August  1,  1904,  was  about  eleven  years 
and  a  half  old.  She  lived  with  her  mother,  who  was  a 
widow,  on  Justine  street,  in  the  southwestern  section  of  Chi- 
cago, just  north  of  Forty-ninth  street.     She  was  a  school 
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girl,  but  this  was  vacation  time.  On  the  day  in  question 
she  had  been  visiting  a  friend  of  her  mother  and  of  the 
family,  who  lived  on  Centre  avenue  near  53rd  street.  Jus- 
tine street  is  seven  blocks  west  of  Centre  avenue.  The  little 
girl,  at  about  five  o'clock  in  the  afternoon,  to  go  home  took, 
on  Centre  avenue  near  53rd  street,  a  street  car  which  turned 
east  on  51st  street,  and  rode  north  in  that  car  to  5l8t  street, 
where  she  transferred  herself  to  another  car  of  the  defend- 
ant corporation  which  ran  north  on  Centre  avenue  to  47th 
street,  and  then  back  to  53rd  street.  The  running  of  this 
car  in  this  way  seems  to  have  been  a  temporary  routing  ar- 
rangement, owing  to  changes  in  the  tracks.  The  intention 
of  the  child  was  to  transfer  again  on  47th  street  to  a  west- 
bound car  running  by  Justine  street. 

On  boarding  the  car  at  61st  street  she  seated  herself  in 
the  second  seat  from  the  front,  on  the  west  side  of  the  car, 
facing  south.  When  the  car  reached  49th  street  the  gates 
of  the  railway  crossing  of  the  Grand  Trunk  Railway  Com- 
pany were  down.  The  gates  fell  across  Centre  avenue  on 
the  north  and  south  side  of  the  railway  tracks.  Each  gate 
consisted  of  two  wooden  bars,  which  were  lowered  when 
trains  were  passing  or  about  to  pass,  and  were  raised  when 
the  crossing  was  clear.  They  were  operated  by  a  watchman 
or  crossing-keeper,  by  a  mechanism  in  a  tower  west  of  the 
street  railway  tracks,  and  between  the  two  steam  railway 
tracks. 

The  car  on  which  plaintiff  was  riding  was  electrically 
driven  by  an  overhead  trolley  wire.  It  did  not  stop  before 
the  lowered  gate,  but  drove  through  it,  breaking  it  down, 
and  reaching  the  Grand  Trunk  track,  where  it  was  struck 
by  an  engine  slowly  backing  toward  the  west.  The  forward 
trucks  of  the  car  were  knocked  off  the  track  some  feet  to  the 
west. 

The  plaintiff,  according  to  her  own  testimony,  was 
^^knocked  from  the  right  side  of  the  car"  (her  right  side — 
the  west  side  of  the  car)  "to  the  left,  and  then  knocked  back 
to  the  right  and  out  into  the  street,"  and  seriously  injured, 
a.s  will  l)p  hereafter  described. 
42 
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Defendant's  counsel  in  elaborate  original  and  reply  argu- 
ments insist  that  the  above  recited  and  undisputed  facta  of  the 
collision,  coupled  with  the  evidence  presented  in  behalf  of 
the  defendant  that  the  car  and  its  running  and  stopping  ap- 
pliances were  in  perfect  condition,  that  there  was  no  defect 
in  the  track,  that  a  street  sprinkler  had  recently  passed  over 
the  street  and  sprinkled  the  tracks,  and  that  the  speed  of 
the  car  was  six  or  seven  miles  an  hour,  and  that  the  motor- 
man  used  the  brake,  but  did  not  stop  the  car  before  reaching 
the  gate,  make  the  verdict  against  the  company  contrary  to 
the  great  and  clear  preponderance  of  the  evidence,  and  show 
that  the  occurrence  was  "an  unavoidable  accident,  which  the 
highest  degree  of  care,  caution  and  diligence  could  not  have 
foreseen  or  guarded  against."  . 

This  proposition,  we  think,  appeals  more  to  the  zeal  of 
the  advocate  than  to  the  deliberation  of  the  judge.  That  a 
sprinkling  wagon  has  passed  over  a  city  street  should,  in  the 
last  analysis,  be  considered  a  sufficient  excuse  as  against  a 
passenger  for  the  defendant's  running  a  trolley  car  in  per- 
fect mechanical  condition,  in  broad  daylight,  through  a  closed 
grade  crossing  gate,  and  in  front  of  a  moving  steam  engine, 
is  not  a  view  of  the  law  of  carriers  to  which  we  can  give 
assent. 

We  agree  with  the  Branch  Appellate  Court:  "We  think 
it  is  the  legal  duty  of  appellant  to  run  its  trains  at  railway 
crossings  in  such  a  manner  that  they  will  not  collide  with 
each  other.  The  slippery  and  greasy  condition  of  the  track 
on  which  the  car  was  running  did  not  change  appellant's  duty 
in  this  regard.  It  was  bound  to  know  the  condition  of  its 
track  and  run  its  cars  accordingly."  Chicago  City  Eailway 
Company  v.  Willard,  Gen.  No.  12,969,  an  unreported  case. 

We  do  not  think  that  it  requires  the  testimony  of  the  flag- 
man. Smith,  viewed  with  so  much  suspicion  by  defendant's 
counsel,  to  the  effect  that  the  motorman's  attention  was  dis- 
tracted to  women  on  the  sidewalk  as  the  car  approached  the 
gates,  to  establish  a  case  which  renders  the  defendant  liable 
for  any  injury  to  the  plaintiff  which  resulted  from  this  col- 
lision.    But  if  that  evidence  was  so  necessary,  we  should 
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not  be  disposed  to  treat  it  as  cavalierly  as  the  defendant 
would  have  ns.  The  testimony  of  Mr.  Smith  certainly  reads 
somewhat  confusedly  and  obscurely  (he  is  said  to  have  un- 
derstood English  only  imperfectly),  but  we  see  no  signs  of 
its  being  wilfully  false,  nor  indeed  anywhere  in  this  case 
the  slightest  indication  of  its  being  brought  on  a  fraudulent 
or  trumped  up  claim.  As  the  trial  judge  very  properly  said, 
''Smith  may  have  seen  the  accident,  and  yet  be  unable  to 
describe  it  intelligently";  and  again,  ''Isn't  his  evidence  to 
be  w^eighed  by  the  jury?  Of  course  we  had  the  man  on 
the  stand  here,  we  could  see  what  sort  of  a  man  he  was." 

Defendant,  however,  argues  that  if  it  is  liable  for  the 
results  of  the  accident,  the  weight  of  the  evidence  is  that 
the  plaintiff  received  no  injury — or  at  least  none  such  as 
she  claimed  she  received.  It  would  be  useless  for  us  to 
summarize  the  evidence  on  this  point,  for  there  is  nothing 
whatever  that  is  of  any  material  importance  to  contradict 
her  own  story,  that  she  was  throw^n  out  of  the  car,  that  she 
was  bruised  and  in  pain  that  night,  that  she  remained  in 
bed  for  a  fortnight  after  that  time,  that  since  then  she  has 
had  for  years  neurotic  pains  and  hemorrhages,  which  she 
never  had  before,  that  she  w^as  much  frightened,  and  that  she 
was  attended  by  Dr.  Kirby,  the  surgeon  of  the  Grand  Trunk 
Road,  and  examined  afterwards  by  a  very  eminent  neurol- 
ogist. Dr.  Patrick. 

Nor  is  there  any  evidence  to  contradict  her  mother,  whose 
testimony  tended  to  show  a  very  grave  nervous  shock  to  the 
girl,  besides  the  visible  injuries  from  the  accident,  and  that 
from  a  healthy  and  robust  child  she  had  become  one  of  frail 
and  delicate  health. 

The  negative  testimony  of  people  who  did  not  see  her 
thrown  to  the  ground,  and  the  fact  that  she  was  able  to 
walk  or  run  home  from  the  scene  of  the  accident,  furnish 
no  such  contradiction. 

On  the  other  hand,  there  are  many  unimpeached  lay  wit- 
nesses who  swear  that  the  plaintiff's  own  testimony  and  that 
of  her  mother  in  relation  to  her  relative  condition  of  health 
before  and  after  the  accident,  were  true,  while  it  seems  quite 
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evident  from  the  medical  testimony  offered  on  behalf  of  the 
plaintiff,  that  the  plaintiff  suffered  from  the  accident  a  con- 
cussion of  the  brain  and  a  great  fright,  producing  minor 
epilepsy,  which  predisposes  to  major  epilepsy.  We  do  not 
think  the  medical  evidence  on  the  part  of  the  defendant 
would  necessarily  have  caused  a  jury  of  reasonable  men  to 
repudiate  this  conclusion,  and  we  do  not  think  that  the  ob- 
jections which  are  made  to  the  medical  evidence  for  the  plain- 
tiff are  well  taken.  It  is  not  necessary  to  discuss  nnd 
analyze  the  rules  laid  down  in  various  cases  in  Illinois  about 
the  admissibility  of  medical  opinions  based  in  whole  or  in 
part  on  "self-serving  physical  demonstrations,"  because  the 
testimony  of  Dr.  Kirby  and  Dr.  Patrick,  both  of  whom 
swore  they  did  not  examine  for  the  purpose  of  testifying,  is 
based  not  on  any  such  things,  but  on  what  as  physicians  in 
the  reasonable  discharge  of  their  duties  they  could  see  and 
learn.  A  physician  who  is  a  nerve  specialist  surely  is  not 
prevented  by  any  rule  of  law  from  testifying  that  his  pa- 
tient showed  great  "nervousness — tremors  and  quivering  of 
her  body,"  or  apparently  involuntary  wincings  and  cries. 
A  rigorous  rule  was  applied  to  Dr.  Patrick  when  he  was  told 
that  he  must  exclude  everything  learned  from  the  patient 

There  is  no  reversible  error  in  the  rulings  on  evidence  or 
in  the  instructions.  The  case  was  not  a  close  one,  in  our 
opinion.  The  damages  do  not  seem  to  us  excessive,  and  the 
judgment  of  the  Superior  Court  is  affirmed. 

AfptTmed, 


James  H.  Eckels  et  al.,  Beeeivers^  et  al.^  v.  Jaeob 
Hennlng. 

Gen.  No.  IIM^ 

1.  Practice — wtiat  not  tantamount  to  AxBunUtal  of  defendants. 
The  fact  that  a  judgment  order  runs  against  the  "defendants"  in  an 
action  for  personal  Injuries  and  provides  for  payment  in  due  course 
of  administration,  is  not  tantamount  to  a  dismissal  as  to  all  those 
defendants  to  the  action  who  were  not  receivers,  where  it  appears 
that  the  verdict  was  against  all  the  defendants,  including  those  not 
receivers,  and  that  separate  motions  for  new  trial  and  In  arrest  of 
judgment  were  made  on  behalf  of  the  several  defendants. 
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2.  Pbactice — effect  of  error  in  judgment.  An  error  in  entering 
judgment  against  several  defendants  who  cannot  be  held  jointly  lia- 
ble, is  one  of  substance  and  not  of  form. 

3.  Practice — when  joint  judgment  erroneous.  A  joint  judgment 
against  a  corporation  defendant  and  receivers  thereof  defendants 
is  erroneous.     (Eckels  et  al.  v.  Farley,  131  111.  App.,  557,  explained.) 

4.  Practice — what  does  not  waive  objection  of  misjoinder.  A 
misjoinder  appearing  affirmatively  upon  the  face  of  the  record  is  not 
waived  by  a  failure  to  plead  the  same  or  specifically  to  point  it 
out  or  specially  to  urge  It  either  upon  the  trial  or  upon  the  argu- 
ment of  the  motion  for  new  trial. 

5.  Pleading — when  misjoinder  need  not  be  pleaded.  It  Is  not 
necessary  to  plead  a  misjoinder  when  the  fact  thereof  affirmatively 
appears  in  the  record. 

6.  Pleading — when  declaration  does  not  state  cause  of  action. 
Held,  that  the  declaration  in  this  case  did  not  state  a  cause  of  ac- 
tion against  all  of  the  defendants  joined,  nor  separately  against  the 
Receivers  who  are  sued. 

7.  Appeals  and  errors — when  reversal  cannot  he  as  to  som^  de- 
fendants only.  If  a  judgment  at  law  is  erroneous  as  to  one  of  the 
defendants,  it  is  erroneous  as  a  whole  and  must,  as  a  whole,  be 
reversed. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1907.  Reversed  and 
remanded.    Opinion  filed  March  19,  1908. 

Statement  by  the  Court.  This  appeal  is  from  a  judg- 
ment of  the  Superior  Court  of  Cook  county  for  $5,000 
rendered  against  the  appellants,  defendants  below,  in  favor 
of  the  appellee,  plaintiif  below,  in  a  suit  for  personal  in- 
juries. As  the  form  of  the  judgment  is  involved  in  questions 
argued  in  this  appeal,  we  give  it  literally  as  it  appears  in 
the  transcript  of  the  record : 


"Jacob  Henning, 

V. 

Chicago  West  Division  Eailway  Co.,  John 
C.  Fetzer,  Marshall  E.  Sampsell,  and 
James  H.  Eckels,  Eeceivers  of  Chicago 
Union  Traction  Company,  and  John  C. 
Fetzer,  Henry  A.  Blair  and  Marshall 
E.  Sampsell,  Receivers  of  West  Chicago 
Street  Railway  Company. 


Case. 
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"This  cause  coming  on  to  be  heard  upon  the  defendant^' 
motions  heretofore  entered  herein  for  a  new  trial  in  said 
cause  after  arguments  of  counsel  and  due  deliberation  by  the 
court  said  motion  is  overruled  and  a  new  trial  denied,  to 
which  the  defendants  excepts.  Whereupon  the  defendants 
enter  their  motions  in  arrest  of  judgment,  which  motion  is 
also  overruled,  to  which  the  defendants  excepts. 

"Therefore  it  is  considered  by  the  court  that  the  plain- 
tiff do  have  and  recover  of  and  from  the  defendants  his  said 
damages  of  two  thousand  dollars  in  form  as  aforesaid  by 
the  jury  assessed  together  with  his  costs  and  charges  in  this 
behalf  expended  and  to  be  in  due  course  of  administration  &s 
receivers,  to  which  the  defendants  excepts.  AVliereupon  the 
defendants  having  entered  their  exceptions  herein  prays  an 
appeal  from  the  judgment  of  this  court  to  the  Appellate 
Court  in  and  for  the  first  district  of  Illinois  which  is  allowed 
upon  filing  their  appeal  bond  in  the  sum  of  fifty-five  hundred 
dollars  to  be  approved  by  the  court  and  leave  given  the  de- 
fendants to  file  their  bill  of  exceptions  herein  within  thirty 
days  of  this  date." 

The  especial  significance  of  the  form  of  the  judgment 
springs  from  the  following  state  of  the  pleadings  and 
evidence. 

The  summons  and  declaration  both  make  the  various 
parties  defendants  as  they  appear  in  the  caption  of  the 
judgment  order  above. 

The  declaration  has  three  counts.  The  first  alleged  that 
on  August  29,  1904,  the  defendants  were  street  railroad 
corporations,  and  as  such  the  Chicago  Union  Traction  Com- 
pany by  its  receivers  "were  possessed  of,  operating  and  using 
a  certain  street  railroad  under  and  by  virtue  of  a  certain 
contract  or  lease  from  the  West  Chicago  Street  Railway  Com- 
pany," and  the  West  Chicago  Street  Railway  Company  came 
into  possession  of  the  said  street  railway  tracks  and  entered 
into  its  lease  with  the  Chicago  Union  Traction  Company 
under  a  lease  or  contract  which  it,  the  West  Chicago  Street 
Railway  Company,  had  prior  thereto  made  with  the  Chicago 
West  Division  Railway  Company.  It  then  declares  that 
the  defendant  the  Chicago  Union  Traction  Company  by  its 
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servants  then  and  there  so  carelessly  and  improperly  man- 
aged and  drove  a  grip  car  on  the  said  street  railroad  that 
it  injured  the  plaintiff. 

The  second  count  alleges  that  on  said  date  "the  defend- 
ants were  possessed  of  a  certain  street  railway  system  in  the 
city  of  Chicago,"  and  "that  the  defendants  were  street  rail- 
road corporations,  and  that  as  such  the  Chicago  Union  Trac- 
tion Company  was  possessed  of,  operating  and  using  a  cer- 
tain street  railroad."  It  then  proceeds  like  the  first  count 
with  the  same  allegations  concerning  the  origin  of  the  Chi- 
cago Union  Traction  Company's  possession  and  operation  and 
concerning  its  injury  to  the  plaintiff,  and  then  concludes  by 
averring  "that  the  West  Chicago  Street  Eailway  Company 
and  the  Chicago  West  Division  Eailway  Company  are  con- 
jointly liable  with  the  Chicago  Union  Traction  Company 
under  and  by  virtue  of  the  aforesaid  leases  and  contract  made 
and  entered  into  prior  to  the  aforesaid  accident  by  and  be- 
tween the  aforesaid  companies  and  as  lessors  of  the  Chicago 
Union  Traction  Company." 

The  third  count,  which  was  added  afterward  by  leave  of 
court,  makes  practically  the  same  allegations  as  the  other 
two,  and  asserts  that  the  Chicago  Union  Traction  Company 
"by  its  receivers"  was  possessed  of,  using  and  operating  the 
railroad  on  which  the  accident  occurred,  and  that  the  Chi- 
cago Union  Traction  Company,  by  its  servants,  carelessly 
and  improperly  drove  the  grip  car  that  caused  the  accident. 

The  plea  of  not  guilty  was  filed  separately:  First,  by 
John  C.  Fetzer,  James  11.  Eckels  and  Marshall  E.  Sampsell, 
as  receivers  of  the  Chicago  Union  Traction  Company; 
second,  by  John  C.  Fetzer,  Henry  A.  Blair  and  Marshall  E. 
Sampsell  as  receivers  of  West  Chicago  Street  Eailroad  Com- 
pany; and  third,  by  the  Chicago  West  Division  Eailway 
Company. 

Pleas  of  the  Statute  of  Limitations  to  the  additional  count 
were  successfully  demurred  to. 

The  only  evidence  connecting  the  receivers  of  the  Chicago 
Union  Traction  Company,  or  the  receivers  of  the  West  Chi- 
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cage  Street  Kailroad  Company,  with  the  accident  or  the 
ojieration  of  the  cars,  was  this: 

After  the  evidence  for  the  plaintiff  was  all  in,  the  fol- 
lowing admission  was  made  hy  counsel  representing  the  de- 
fendants, and  standing  as  it  does  in  the  record,  without  com- 
ment or  objection,  may  properly  be  assumed  to  have  been 
assented  to  by  the  plaintiff  and  to  bind  him  also: 

''We  admit  that  the  Chicago  West  Division  Railway  Com- 
pany had  the  franchise  from  the  City  of  Chicago;  that  it 
was  transferred  to  the  West  Chicago  Street  Eailroad  Com- 
pany ;  that  the  Union  Traction  Company  leased  the  rights  of 
the  West  Chicago  Street  Railroad  Company  to  operate  this 
road  and  the  cars  from  June  1,  1899,  and  that  Receivers 
v'cre  appointed  by  the  United  States  District  Court  for  the 
Chicago  Union  Traction  Company  and  for  the  West  Chi- 
cago Street  Eailroad  Company  as  contained  in  these  orders." 

The  bill  of  exceptions  then  says:  ''The  documents  re- 
ferred to  are  marked  Exhibit  A.  and  Exhibit  B.,  Jan,  8,  'OJf* 
— ^but  the  orders  do  not  appear  in  the  bill  of  exceptions  nor 
is  there  anything  but  the  preceding  statement  implying  that 
they  were  offered  in  evidence. 

It  is  therefore  apparent  that  the  record  is  entiiely  silent 
as  to  the  date  at  which  the  receivers  in  question  were 
appointed. 

The  bill  of  exceptions  states  that  at  the  close  of  the  plain- 
tiff's evidence  "counsel  for  the  defendants,  John  C.  Fetzer 
James  H.  Eckels  and  Marshall  E.  Sampsell,  as  receivers  of 
the  Chicago  Union  Traction  Company,  made  and  filed"  a 
separate  motion  to  exclude  from  the  jury  all  the  evidence 
offered  on  the  part  of  the  plaintiff  and  to  find  "the  defend- 
ants, John  C.  Fetzer,  James  H.  Eckels  and  Marshall  E, 
Sampsell  as  receivers  of  Chicago  Union  Traction  Company 
not  guilty."  This  motion  and  a  similar  separate  one  made 
by  the  counsel  for  "John  C.  Fetzer,  Henry  A.  Blair  and 
Marshall  E.  Sampsell,  as  receivers  of  West  Chicago  Street 
Railroad  Company,"  were  denied.     A  similar  motion  was 
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made  separately  also  for  the  Chicago  West  Division  Railway 
Company,  and  denied. 

After  the  defendants'  evidence  had  been  heard,  motions 
to  exclude  all  the  evidence  and  for  a  peremptory  instruction 
were  made  separately  for  the  same  parties  and  denied. 

The  jury  returned  the  following  verdict:  '^We  the  jury 
find  the  defendants  guilty  and  assess  the  plaintiff's  damages 
at  the  sum  of  five  thousand  dollars." 

Thereupon  John  C.  Fetzer,  James  11.  Eckels  and  Marshall 
E.  Sampsell,  as  receivers  of  the  Chicago  Union  Traction 
Company,  made  in  writing  a  separate  motion  for  a  new  trial. 
So  did  John  C.  Fetzer,  Henry  A.  Blair  and  Marshall  E. 
Sampsell,  as  receivers  of  the  West  Chicago  Street  Railroad 
Company,  and  so  did  also  the  Chicago  West  Division  Rail- 
way Company.  Each  motion  contained  twenty-four  differ- 
ent alleged  reasons  for  the  action  of  the  court  asked  for, 
among  which  was  the  refusal  to  give  the  peremptory  instruc- 
tion before  alluded  to.  These  motions  were  denied  by  the 
court. 

"Whereupon  the  defendants  and  each  of  them  moved  the 
court  to  arrest  judgment  on  said  verdict,  but  the  court  denied 
said  motions,  to  which  ruling  of  the  court  the  defendants 
and  each  of  them,  by  their  respective  counsel,  then  and  there 
duly  excepted." 

The  court  then  entered  the  judgment  order  in  the  begin- 
ning of  this  statement  recited. 

In  this  court  the  appellants,  the  receivers  of  the  Chicago 
T^nion  Traction  Company,  the  receivers  of  the  West  Chicago 
Street  Railroad  Company,  and  the  Chicago  West  Division 
Railway  Company,  "jointly  and  severally"  assign  twenty- 
seven  errors.  They  include,  with  others,  the  allegations  that 
the  verdict  was  against  the  law  and  the  evidence;  that  the 
court  erred  in  refusing  to  withdraw  the  evidence  from  the 
jury  and  give  the  peremptory  instruction  asked  for  by  the 
defendants;  that  the  court  erred  in  overruling  each  of  the 
motions  for  a  new  trial,  and  that  it  erred  in  overruling  the 
motions  of  defendants  and  each  of  them  in  arrest  of  judg- 
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nicnt,  and  in  entering  judgment  on  the  verdict  in  favor  of 
plaintiff  against  defendants  and  each  of  them. 
The  last  two  assignments  of  error  are  as  follows : 

"26.  The  defendants  James  H.  Eckels  and  Marshall  E. 
Sampsell,  Receivers  of  the  Chicago  Union  Traction  Com- 
pany, and  Henry  A.  Blair  and  Marshall  E.  Sampsell,  as  Re- 
ceivers of  the  West  Chicago  Street  Railroad  Company,  were 
improperly  joined  in  this  suit  with  the  Chicago  West  Di- 
vision Railway  Company.  A  valid  judgment  could  not  be 
entered  against  said  Railway  Company,  a  corporation,  and 
said  other  defendants  as  Receivers,  the  said  judgment  against 
the  Railway  Company  being  only  enforcible  by  execution, 
and  the  judgment  against  said  Receivers  being  only  enforci- 
ble in  due  course  of  administration.  A  judgment  in  an  ac- 
tion at  law  is  a  unit  and  must  run  against  all  alike.  Since 
the  judgment  could  not  run  against  all  the  defendants  alike, 
there  was  a  misjoinder,  which  was  fatal  on  motion  in  arrest 
of  judgment. 

"27.  The  Receivers  of  the  West  Chicago  Street  Railroad 
Company,  a  corporation,  the  lessor  company,  could  not  ia 
law  be  liable  for  the  negligence  of  the  Receivers  of  the  Chi- 
cago Union  Traction  Company,  a  corporation,  the  lessee  com- 
pany, nor  could  the  Chicago  West  Division  Railway  Com- 
pany, a  corporation,  be  liable  for  the  negligence  of  either  or 
any  of  said  Receivers.  It  was  fatal  error  to  join  said  Chi- 
cago West  Division  Railway  Company,  said  Receivers  of  the 
Chicago  Union  Traction  Company,  and  said  Receivers  of 
the  West  Chicago  Street  Railroad  Company,  the  charge 
against  them  being  a  tort  which  in  law  could  not  be  joint," 

John  A.  Rosb  and  Albert  M.  Ceoss,  for  appellants ;  W. 
W.  GuRLEY,  of  counsel. 

Bowles  &  Bowles,  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

If  we  could  see  any  way  open  to  us,  without  the  disregard 
of  clear  rules  of  law,  to  consider  and  decide  this  cause  upon 
the  merits  as  between  the  plaintiff  and  the  receivers  of  the 
Chicago  Union  Traction  Company,  who  (although  we  cannot 
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so  inform  ourselves  from  the  record  because  of  the  absence 
of  the  date  of  the  orders  appointing  them)  were  undoubtedly 
operating  the  car  which  is  alleged  to  have  caused  the  plain- 
tiff's injury,  we  should  so  do. 

With  the  spirit  of  Judge  Freeman's  view  implied  in  West . 
Chicago  Street  Kailroad  Company  et  al.  v.  Muttschall,  131 
111.  App.,  639,  that  the  defendants  ought  to  call  questions 
of  misjoinder  and  specific  objections  of  want  of  allegation 
or  proof  against  any  of  the  defendants  to  the  attention  of 
the  trial  court,  we  entirely  agree;  and  from  the  view  ex- 
pressed in  appellants'  argument  that  such  a  doctrine  im- 
plies an  unjust  favoritism  against  defendants,  we  entirely 
dissent.  The  object  of  courts  and  of  law  trials  is  to  get  at 
the  truth  and  do  justice,  or  at  least  to  settle  disputes,  as 
speedily  and  exactly  as  possible— not  to  furnish  a  field  for 
lawyers  to  play  an  intellectual  game.  Therefore,  although 
strict  rules  are  found  necessary  in  the  conduct  of  courts 
and  trials,  it  is  proper  that  no  matters  which  will  delay  the 
final  disposition  of  a  case  on  its  merits  should  be  held  back 
or  concealed  to  render  futile  and  nugatory  an  investigation 
which  has  been  conducted  at  large  expense  to  the  community. 
We  wish  that  the  defendants  had  specifically  pointed  out  in 
the  trial  court,  in  this  case,  those  matters  which  they  now  dis- 
cuss and  which  we  deem  fatal  objections  to  the  judgment 
involved  here.  It  seems  to  be  conceded  that  they  did  not 
do  so,  although  there  is  really  nothing  in  the  bill  of  ex- 
ceptions which  shows  that  the  motions  for  a  new  trial  and  in 
arrest  of  judgment  were  not  argued  and  the  points  in  ques- 
tion then  distinctly  made.  But  if,  through  inadvertence  or 
design  they  were  not,  it  is  our  duty,  nevertheless,  to  meet 
the  situation  as  we  find  it  and  enforce  the  rules  of  law,  as 
we  understand  them,  which  are  applicable  to  that  situation 
as  it  exists. 

It  is  manifest  that  we  have  here  a  judgment  indefensible 
on  the  merits,  if  the  views  which  we  expressed  in  Eckels  et  al. 
v.  Farley,  131  111.  App.,  557,  are  sound.  It  is  tnie  that 
we  there  declined  to  enter  upon  the  question  of  the  relations 
of  receivers  of  lessor  and  lessee  companies  because  it  was  not 
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necessary,  since  there  a  corporation  and  its  o^vn  receivers 
were  codefendants.  But  we  pointed  out,  that  the  receiver 
of  a  railroad  was  not  the  agent  of  the  company  nor  its  repre- 
sentative, nor  in  any  sense  under  its  control;  that  he  waj^, 
on  the  contrary,  a  person  who  comes  into  possession  of  the 
equipment  and  business  of  the  road  in  invitum,  placed  there 
by  a  court  which  sequestrates  the  property  for  the  time 
being. 

Tt  follows  that  the  cori)oration  from  which  the  property 
has  been  taken  away  and  which  has  nothing  to  do  with  its 
management,  is  not  liable  for  personal  injuries  resulting  from 
such  operation.  It  follows  equally  that  the  railroad  lessor 
of  such  a  corporation  (who  is  held  liable  under  the  law  of 
Illinois  for  the  acts  of  its  lessee  because  of  the  fact  that  the 
lessee  is  using  the  railroad  property  with  its  consent  and 
permission — Penn.  Co.  v.  EUett,  132  111.,  654)  cannot  be 
liable  for  such  personal  injuries  as  result  from  the  opera- 
tion of  the  lessee  road  by  the  receivers  to  whom  it  has  been 
given  adversely  to  the  corporation.  And  still  less,  if  it  be 
possible,  it  seems  to  us,  can  one  set  of  receivers  be  held  liable 
for  the  torts  and  negligences  of  another  set — each  set  being 
appointed  in  a  hostile  proceeding  to  one  of  the  corporations 
between  whom  the  lease  or  contract  relied  on  was  made. 

In  this  judgment,  however,  rendered  for  a  personal  in- 
jury, we  have  three  parties  made  liable:  First,  the  Chicago 
West  Division  Railway  Company,  which  the  proof  connects 
with  the  occurrence  that  is  the  subject  of  the  lawsuit  as 
the  company  which  had  a  "franchise"  (by  which  it  is  to  be 
presumed  a  license  is  meant)  in  the  street,  and  transferred  it 
to  the  West  Chicago  Street  Railroad  Company,  who  in  turn 
leased  it  to  the  Chicago  Union  Traction  Company;  second, 
the  receivers  of  the  West  Chicago  Street  Railroad  Company, 
w^ho  are  connected  with  the  matter  only  as  officers  of  the 
court,  appointed  adversely  to  the  said  West  Chicago  Street 
Railroad  Company  to  take  possession  of  its  property;  and, 
third,  the  receivers  of  the  Chicago  Union  Traction  Company, 
who  may  be  presumed  to  have  been  operating  the  car  in- 
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volved,  if  the  Chicago  Union  Traction  Company  itself  (which 
is  not  a  defendant),  was  not 

All  these  three  sets  of  defendants  were  found  guilty  by 
the  verdict  of  the  jury,  for  the  verdict  was  a  general  one 
against  all  the  defendants  alike. 

The  word  "  defendants  "  must  certainly,  in  this  connection, 
be  held  to  mean  all  the  defendants  named  in  the  summons 
and  in  the  declaration  as  such.  The  trial  court  so  held,  for 
the  judgment  order  is  expressly  entitled  against  all  the  de- 
fendants, but  if  it  had  not  been  so,  the  fact  would  have  been 
the  same. 

It  is  not  admissible  in  this  case  to  adopt  the  suggestion 
made  by  the  Branch  Appellate  Court  in  the  Muttschall  case, 
supra,  that  the  insertion  of  the  clause  "and  to  be  (  sic)  in 
due  course  of  administration  as  receivers"  (even  if  that 
clause  be  taken  to  mean  "and  to  be  paid  in  due  course  of 
administration  as  receivers"),  was  tantamount  to  a  dis- 
missal against  the  defendant  who  was  not  a  receiver,  viz. : 
The  Chicago  West  Division  Eailway  Company.  The  same 
reasons  we  gave  in  the  Farley  case,  supra,  are  effective  here : 
"The  verdict  of  the  jury  was  against  all  the  defendants. 
Separate  motions  for  a  new  trial  made  by  the  company,  as 
well  as  such  motions  made  by  the  receivers,  had  been  con- 
sidered and  denied,  and  *  *  *  judgment  was  entered 
on  the  verdict.  It  would  have  been  error  to  enter  it  on  that 
verdict  against  the  receivers  alone.  This  error  was  not  com- 
mitted. Whatever  irregularity  or  obscurity  there  may  be 
injected  into  the  judgment  by  the  failure  to  distinguish  as 
to  the  modes  of  enforcement  as  against  the  corporations 
themselves  and  their  receivers,  and  as  to  the  funds  from 
which  it  is  to  be  paid,  the  insertion  of  the  clause  in  question 
did  not  render  the  judgment  one  thus  departing  from  the 
verdict." 

In  the  case  at  bar,  separate  motions  also  in  arrest  of 
judgment  were  made  by  each  set  of  defendants,  and  those 
motions  were  overruled  by  the  court  before  the  judgment 
was  entered.  This  certainly  is  not  compatible  with  an  inten- 
tion to  dismiss  anv  of  the  defendants  out  of  the  case.     It  is 
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to  be  noted  that  the  Supreme  Court,  in  affirming  the  judg- 
ment of  the  Appellate  Court  in  the  Muttschall  case,  230  III., 
402,  does  not  adopt  the  theory  of  a  dismissal,  but  places  its 
decision  on  the  point  involved  entirely  upon  the  proposition, 
made  in  the  opinion  of  the  Branch  Appellate  Court  as  an 
alternative,  that  there  had  been  an  affirmative  waiver  on  the 
part  of  each  of  the  defendants  of  the  right  to  raise  the  point 
by  an  admission  in  open  court  that  each  was  liable  if  any- 
body was.  It  is  plain  the  theory  of  the  admission  of  lia- 
bility by  all  and  the  consequent  rightfulness  of  the  judg- 
ment against  all,  and  the  theory  of  the  constructive  dismissal 
of  some  of  the  defendants,  making  the  judgment  only  against 
the  others,  are  inconsistent.  If  one  is  sound,  the  other  can- 
not be.  The  Supreme  Court  by  accepting  one  repudiated 
the  other. 

The  discussion  of  the  question  whether  in  the  case  at  bar 
the  objection  to  the  judgment  now  made  was  waived  by 
admission  in  pleading  or  otherwise  in  the  lower  court,  we 
postpone,  only  to  say  that  we  adhere  to  the  doctrine  of  the 
Farley  case,  supra,  that  error  in  the  judgment,  if  it  exists, 
is  not  one  of  form,  but  of  substance.  '*The  distinction  be- 
tween the  parties  is  real  and  vital.  The  judgments  obtained 
against  a  railway  corporation  and  those  against  its  receivers 
may  be  charges  respectively  on  very  different  funds  and  as- 
sets, and  it  is  easy  to  conceive  cases  where  their  final  enforce- 
ment would  place  the  ultimate  loss  on  very  different  people." 

The  judgment  in  this  case,  if  there  was  a  liability  for 
the  alleged  injury  to  the  plaintiff,  should,  if  the  pleadings 
allowed  it,  have  undoubtedly  been  against  the  receivers  of 
the  Chicago  Union  Traction  Company  alone. 

Whether  the  pleadings  did  so  allow  it,  we  wuU  discuss 
further  on.  Counsel  for  appellee,  however,  strangely  mis- 
apprehend what  seems  to  us  a  very  plain  statement  in  the 
Farley  case,  when  they  say  that  we  there  suggested  that  we 
might  "afibm  the  judgment  as  to  some  defendants  and 
reverse  as  to  others,  or  at  least  enter  an  order  reversing 
the  judgment  and  remanding  the  cause  with  permission  to 
the  i)laintiff  to  dismiss  as  to  the  companies  and  enter  judg- 
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ment  on  the  verdict  already  given  against  the  receivers," 
but  that  we  were  "not  inclined  to  do  that  in  that  case"  be- 
cause we  "were  not  satisfied  with  the  merits  of  the  case." 
What  we  said  was  that  we  might,  if  convinced  of  the  justice 
of  the  case  against  the  receivers,  properly  adopt  this  course 
so  far  as  substantial  justice  went,  and  that  it  wa^  adopted 
by  the  Supreme  Court  of  Arkansas  in  Memphis  Ey.  Co.  v. 
Stringfellow,  44  Ark.,  322,  but  that  we  were  powerless  to  do 
so  because  in  this  State  a  well-known  rule,  firmly  held  as 
the  law,  makes  in  all  cases  a  judgment  at  law  against  several 
defendants  a  unit,  which  can  neither  be  reversed  as  to  some 
and  affirmed  as  to  others,  nor  reversed  with  directions  to 
the  lower  court  to  re-enter  it  as  on  tlie  verdict  against  some 
and  not  against  others.  To  this  we  cited  many  cases.  It 
is  also  strange  that  counsel  should  have  supposed  that  the 
Farley  case  was  reversed  by  us  on  its  merits  and  the  dis- 
cussion of  the  judgment  was  obiter  dictum.  The  exact  re- 
verse was  what  we  intended  by  our  language. 

Following  the  authorities  we  cited  on  this  point  in  the 
Farley  case,  we  must  hold  tliat  if  this  judgment  is  errone- 
ous as  to  any  of  the  defendants  it  is  erroneous  as  a  whole 
and  must  as  a  whole  be  reversed.  And  although  from  the 
record  itself  it  is  hard  to  say  that  there  is  evidence  in  the 
admission  made  by  Mr.  Mahony,  at  the  close  of  the  plain- 
tiff's case,  and  apparently  acquiesced  in  and  binding  the 
plaintiff  also,  which  shows  whether  it  was  the  Chicago  Union 
Traction  Company  itself  or  the  receivership  of  that  company 
which  was  operating  the  car  in  question  on  August  29,  1904, 
it  was  plainly  one  or  the  other,  and  not  both,  and  as  the  Chi- 
cago T'^nion  Traction  Company  was  not  a  defendant  to  the 
suit  and  the  receivers  were,  we  may  properly  assume  that 
t!ie  admission,  in  referring  to  "these  orders"  meant  orders 
of  a  United  States  Court  entered  and  acted  upon  before  that 
date.  So  assuming,  it  follows  from  the  view  of  the  law 
which  we  have  given,  that  unless  the  pleadings  or  proceed- 
ings show  a  reason  to  the  contrary,  the  motion  for  a  per- 
emptory instruction  for  the  defendants,  the  Chicago  West 
Division  "Railway  Company,  should  have  been  granted ;  that 
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the  similar  motion  for  the  receivers  of  the  West  Chicago 
Street  Railroad  Company  should  have  been  granted;  that  a 
new  trial  should  have  been  granted  to  these  defendants  after 
the  verdict,  and  that  the  motions  in  arrest  of  judgment  on 
the  verdict  should  have  been  granted.  The  motions  men- 
tioned for  a  peremptory  instruction  and  for  a  new  trial 
should  have  been  granted  because  there  was  no  evidence 
tending  to  show  liability  except  as  against  the  receivers  of 
the  Chicago  Union  Traction  Company,  and  the  motions  in 
arrest  of  judgment  should  have  been  granted  because  the 
defendants  were  such  as  could  not  have  been  jointly  liable 
for  this  alleged  tort,  nor  could  properly  be  joined  in  a  judg- 
ment at  law  of  any  kind,  inasmuch  as  such  judgment  must 
be  enforcible  in  different  methods. 

Without  discussing  and  distinguishing  cases  cited  by  con- 
tending counsel  here,  it  is  suflScient  to  say  that  we  have 
no  doubt  of  the  general  rule  that  it  is  not  necessary  to  plead 
a  misjoinder  when  the  fact  of  misjoinder  appears  affirm- 
atively in  the  record.  It  may  be  taken  advantage  of  by  a 
motion  in  arrest  of  judgment.  Nor  have  we  any  doubt,  as 
a  general  rule,  that  a  general  motion  in  arrest  of  judgment, 
although  not  containing  specific  points  of  objection,  pre- 
serves for  review  anything  coming  properly  within  the  scope 
of  said  motion. 

We  have  indicated,  however,  that  the  pleadings  or  pro- 
ceedings might  show  a  reason  to  the  contrary  of  this.  By 
this  we  mean  that  although  such  a  judgment  as  the  one  under 
discussion  must  be  erroneous,  the  various  defendants  might 
have  estopped  themselves,  by  "waiver"  or  "admission"  below, 
from  urging  that  error  in  the  court  of  review.  Such  a 
reason  the  Appellate  Court  and  the  Supreme  Court  found  in 
the  Muttschall  case,  131  111.  App.,  639,  230  111.,  462,  where 
the  defendants  had  by  their  counsel,  in  the  view  of  the 
court,  jointly  and  severally  affirmatively  admitted  in  open 
court  that  the  right  defendants  had  been  jointly  sued.  To 
allow  them  or  either  of  them  afterwards  to  complain  in  the 
court  above  that  the  judgment,  in  the  absence  of  specific 
objection,  had  not  been  arrested,  would  be,  in  the  opinion  of 
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the  reviewing  courts,  to  allow  a  trap  set  for  the  trial  court 
to  be  sprung. 

But  the  decision  of  the  Supreme  Court  in  the  Mutts- 
chall  case  is  put  plainly  on  an  affirmative  admission  estop- 
ping the  defendants  from  further  denial.  Xo  such  matter 
appears  in  the  case  at  bar,  and  although,  as  we  began  this 
opinion  by  saying,  we  think  that  a  public-spirited  method 
of  trying  the  cause  might  well,  in  the  interests  of  justice, 
have  led,  without  any  want  of  fidelity  to  the  interests  of 
clients,  to  specific  objections  and  argument  in  the  court  below 
on  the  questions  here  presented,  we  cannot  say  that  counsel 
were  not  within  their  rights,  or  that  any  trap  was  laid  for 
the  court  or  any  estoppel  worked  against  the  defendants  by 
the  course  which  they  apparently  adopted.  There  is  cer- 
tainly, in  a  matter  like  this,  a  great  difference  between  af- 
firmative speech  or  action  and  simple  silence  or  inaction. 

But  it  may  be  further  urged  with  force  that  the  Supreme 
Court  has  in  a  number  of  cases  (summed  up  and  cited  in 
the  Chicago  Union  Traction  Company  v.  Jerka,  227  111.,  95) 
decided  that  "allegations  relating  to  the  o\^^lership  of  the 
road  and  cars  are  matters  of  mere  inducement,  which  do  not 
require  proof  on  the  part  of  the  plaintiff  unless  they  are 
denied  by  a  special  plea,"  and  that  the  appellant  in  Penn- 
sylvania Co.  V.  Chapman,  220  Ilh,  428,  "by  filing  only  the 
general  issue  impliedly  conceded  that  at  the  time  of  the 
alleged  injury  it  was  operating  the  particular  line  of  road 
mentioned  in  the  declaration,  and  that  the  operators  in 
charge  of  the  trains  were  its  servants  and  employees,"  and 
that  therefore  the  filing  of  the  separate  pleas  of  "not  guilty" 
in  the  case  at  bar  was  an  admission  that  the  persons  filing 
them  were  alike  and  jointly  guilty  if  any  tort  as  alleged  was 
proved. 

Propositions  of  law  in  opinions,  however,  must  be  con- 
sidered in  relation  to  the  facts  in  the  cases  decided,  and 
while  the  Supreme  Court  certainly  has  emphatically  said  that 
where  there  is  no  special  plea,  the  allegation  of  the  ownership 
and  operation  of  the  cars  doing  the  injury  are  matters  of  in- 
ducement not  put  in  issue  in  the  case,  we  are  not  satisfied 
43 
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that  it  meant  to  decide  that^  if  D.  sues  A.^  B.  and  C.  jointly 
for  a  tort  which  injures  him,  and  A.,  B.  and  C.  each  sepa- 
rately pleads  not  guilty,  and  (the  tort  being  one  which  in  the 
nature  of  things  the  three  could  not  be  jointly  liable  for) 
the  evidence  shows  that  it  was  committed  by  A  alone,  a 
verdict  and  judgment  may  and  indeed  should  be  rendered 
against  A.,  R  and  C.  jointly,  because  the  injury  has  been 
proven  and  each  person  accused  of  it  has  pleaded  nothing 
except  that  he  was  not  guilty. 

But  if  such  be  the  effect  of  die  Supreme  Court  decision, 
it  would  not  control  this  case  for  reasons  not  yet  alluded 
to.  We  have  hitherto  discussed  the  case  as  though  the  judg- 
ment  might,  if  the  facts  of  the  occurrence  justified  it,  have 
been  sustained  against  the  receivers  of  the  Chicago  Union 
Traction  Company,  if  the  other  defendants  had  been,  before 
the  verdict,  dismissed  from  the  case.  But  the  truth  is,  that 
the  declaration  states  no  cause  of  action  whatever  against  the 
receivers  of  the  Chicago  Union  Traction  Company  or  the 
receivers  of  the  West  Chicago  Street  Eailroad  Company,  al- 
though it  might  be  held  to  state  such  a  cause  against  the 
Chicago  West  Division  Railway  Company,  which  is  a  de- 
fendant, and  the  West  Chicago  Street  Railroad  Company  and 
the  Chicago  Union  Traction  Company,  neither  of  which  was 
served  nor  is  a  defendant,  although  the  latter  is  so  denomi- 
nated in  the  body  of  the  declaration  several  times. 

To  one  bearing  in  mind  the  absolute  distinction  in  char- 
acter and  interest  between  the  receivers  of  a  corporation  and 
the  corporation  itself,  this  is  plain.  It  is  also  plain  that 
the  pleader  entirely  lost  sighl;  of  this  distinction  and  con- 
founded the  receivers  of  a  corporation  with  the  oflScers, 
servants,  agents  or  representatives  of  the  corporation.  From 
this  it  came  that  he  has  declared,  not  that  the  receivers  of 
the  Chicago  Union  Traction  Company,  but  that  the  Chicago 
Union  Traction  Company  drove  its  grip  car  into  plaintiff's 
wagon,  and  only  connects  the  receivers  of  the  Chicago  Union 
Traction  Company  with  the  matter  by  saying  that  the  Chi- 
cago Union  Traction  Company  "by  its  receivers"  was  pos- 
sessed of  and  operating  the  road,  etc., — a  statement  which  is 
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in  itself  an  absurdity.  The  receivers  of  the  West  Chicago 
Street  Eailroad  Company  are  not  mentioned  at  all  in  the 
body  of  the  declaration  after  being  named  as  defendants. 

We  must  hold,  therefore,  that  this  declaration  does  not 
state  a  cause  of  action  against  the  receivers  of  the  Chicago 
Union  Traction  Company  or  against  the  receivers  of  the 
West  Chicago  Street  Railroad  Company.  If  that  be  true, 
then  the  general  issues  filed  by  them  did  not  admit  allegations 
which  did  not  exist ;  and,  moreover,  the  defect  was  one  which 
could  be  taken  advantage  of  on  the  motions  for  an  arrest  of 
judgment.  It  is  a  familiar  rule  of  law  that  while  a  declara- 
tion defectively  stating  a  cause  of  action  is  good  against  a 
motion  in  arrest  after  verdict,  one  stating  a  defective  cause, 
or  none  at  all,  is  not. 

We  have  not  examined  the  merits  of  this  cause  against 
the  receivers  of  the  Chicago  Union  Traction  Company  for  the 
reason  that  we  cannot  see  how  the  judgment  in  its  present 
form  can  be  sustained.  The  judgment  of  the  Superior  Court 
is  reversed  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 

Note.  The  remanding  portion  of  the  judgment  in  this 
case  was  in  accordance  with  a  stipulation  of  the  parties  va- 
cated in  order  that  an  appeal  might  be  taken. 


City  of  Chicago  v.  Francis  M,  Sullivan,  Administrator. 
Oen.  No.  13,668. 

1.  Instrlxtion — when,  upon  preponderance  of  evidence,  not  im- 
proper. Held,  that  the  giving  of  the  following  Instruction  was  not 
error  in  that  the  same  had  been  expressly  approved  by  the  Supreme 
Court. 

"While  as  a  matter  of  law  the  burden  of  proof  is  upon  the  plain- 
tiff to  prove  his  case  by  a  preponderance  of  the  evidence,  still  if  the 
Jury  find  that  the  evidence  in  this  case  preponderates  in  favor  of 
the  plaintiff,  although  but  slightly,  it  will  be  sufficient  to  find  the 
defendant  guilty." 
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2.  PiAcncfr— loAa^  doe«  not  waive  motion  for  new  trial.  The 
mere  failure  to  argue  a  motion  for  a  new  trial  does  not  constitute 
an  abandonment  thereof. 

3.  Negliqencb — when  city  guilty  of.  Held,  that  the  evidence 
tended  to  establish  the  negligence  of  the  city,  it  appearing  that  a 
hole  existed  in  a  public  street  against  the  rail  of  the  car  tracks 
and  that  the  plaintiff  was  Injured  while  driving  a  wagon  carefully 
along  such  street  without  knowledge  of  the  existence  of  such  hole 
or  means  of  ascertaining  its  existence. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Axel  Chytbaus. 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1907. 
Afllrmed.    Opinion  filed  March  19,  1908. 

James  Hamilton  Lewis  and  John  K.  Cavekly,  for  ap- 
pellant ;  P.  J.  O'Shea,  of  counsel. 

QuiN  O'Brien  and  Abchibald  A.  McKinlet,  for  ap- 
pellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $3,000  against 
the  city  of  Chicago  in  favor  of  the  appellee,  Francis  M. 
Sullivan,  who  was  plaintiff  helow.  The  judgment  was  re- 
covered by  Sullivan  under  the  "Campbell  Act"  as  admin- 
istrator of  the  estate  of  Vaclav  Stephanek,  against  the  city 
for  causing  though  its  negligence  the  death  of  his  intestate 
on  July  30,  1904. 

The  suit  was  originally  brought  against  the  Chicago  Pas- 
senger Eailway  Company  and  the  city  of  Chicago  jointly. 
The  declaration  was  in  two  counts.  Each  alleged  that  the 
city  of  Chicago  was  possessed  and  had  control  of  21st  street 
in  the  city  of  Chicago  on  July  30,  1904,  and  that  on  that 
date  the  Chicago  Passenger  Eailway  Company  had  a  double 
track  railway  along  said  street,  "whereupon  it  became  and 
was  the  duty  of  the  defendants  and  each  of  them  to  use  all 
due  and  reasonable  care  and  diligence  to  have  and  keep  said 
tracks  and  the  street  there  in  a  reasonably  safe  repair  and 
condition  so  that  injury  might  not  be  caused  to  travelers 
upon  the  said  street," 

It  then   proceeds  to  allege   that  the  defendants  on  that 


Chicago — ^Fikst  District — A.  D.  1908.       677 


City  of  Chicago  t.  Sullivan. 


date  and  long  prior  thereto  permitted  a  dangerous  hole  to 
remain  in  the  paving  of  said  street  "between  and  among  and 
adjacent  to  the  said  tracks  and  right  of  way  of  said  railway, 
at  a  point  near  the  intersection  of  2l8t  street  with  Western 
avenue,"  and  that  the  defendants  had  knowledge  of  the 
defect  in  time  to  repair  it  had  they  used  reasonable  care. 

The  second  count  pleaded  also  an  alleged  ordinance  of 
the  city  of  Chicago  accepted  by  the  Chicago  Passenger  Kail- 
way  Company,  granting  to  said  Railway  Company  a  "fran- 
chise" to  maintain  said  tracks  in  and  along  said  street,  and 
providing  that  the  railway  company  should  maintain  the 
paving  in  the  street  to  the  width  of  their  right  of  way. 

Both  counts  alleged  that  "by  means  of  the  negligence" 
described  in  allowing  the  hole  to  remain  in  the  street,  the 
plaintiff's  intestate,  on  July  30,  1904,  while  in  the  exercise 
of  due  care  driving  a  wagon  along  2l8t  street,  was  thrown 
from  the  wagon  by  reason  of  a  wheel  of  said  wagon  going 
into  the  hole. 

Both  counts  also  make  the  allegations  usual  in  such  cases 
as  to  the  next  of  kin  and  their  deprivation  of  the  means 
of  support. 

Each  defendant  pleaded  separately  the  general  issue. 

During  the  progress  of  the  trial,  before  a  jury,  while  evi- 
dence was  being  heard  on  behalf  of  the  plaintiff,  the  court 
sustained  an  objection  to  the  introduction  in  evidence  of  an 
ordinance  offered,  on  the  ground  that  it  varied  from  that 
pleaded.  Thereupon  the  plaintiff  dismissed  the  suit  against 
the  Chicago  Passenger  Railway  Company,  and  it  proceeded 
against  the  city  of  Chicago  alone.  Evidence  was  heard  in  be- 
half of  both  plaintiff  and  defendant. 

The  jury  returned  a  verdict  of  $3,000  in  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  and  a  motion  in  arrest 
of  judgment  were  made,  but  not  argued.  After  their  denial 
by  the  trial  judge  an  appeal  was  taken  to  this  court. 

Under  the  assignments  of  error  the  matters  here  argued 
are  that  the  verdict  was  against  the  weight  of  the  evidence, 
in  that  the  jury  should  have  found  that  the  plaintiff's  intestate 
w^as  guilty  of  contributory  negligence,  and  that  the  single 
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instniction  given  at  the  request  of  the  plaintiff  was  erroneous. 
The  instruction  is  the  familiar  one,  which  reads : 

"While  as  a  matter  of  law  the  burden  of  proof  is  upon 
the  plaintiff  to  prove  his  case  by  a  preponderance  of  the 
evidence,  still  if  the  jury  find  that  the  evidence  in  this  case 
preponderates  in  favor  of  the  plaintiff,  although  but  slightly, 
it  will  be  sufficient  to  find  the  defendant  guilty." 

This  court  expressed  dissatisfaction  with  this  instruction 
in  O'Donnell,  Admr.,  v.  Armour  Curled  Hair  Works,  111 
111.  App.,  516,  but  we  simply  declined  in  that  case  to  re- 
verse a  judgment  lx»cause  it  had  not  been  given  when  asked. 
Since  then  the  instruction  has  been  expressly  approved  by 
the  Supreme  Court.  Chicago  City  Railway  Co.  v.  Fenni- 
more,  199  111.,  9;  Chicago  City  Railway  Co.  v.  Bundy,  210 
111.,  48. 

It  is  said  that  the  instruction  in  this  case  is  not  applicable 
to  the  circumstances  proven.  It  seems  to  us  that  if  it  is  not, 
the  only  reason  can  be  that  there  was  no  conflict  in  the  evi- 
dence, and  indeed  that  seems  to  be  the  appellant's  contention. 
If  that  be  so,  the  instruction  certainly  could  have  done  the 
defendant  no  harm. 

The  principal  contention  of  the  appellant,  however,  is 
that  the  evidence  shows  contributory  negligence  on  the  part 
of  the  appellee's  intestate,  or,  to  be  more  precise,  that  the 
evidence  fails  to  negative  the  existence  of  contributory  negli- 
gence on  his- part.  The  iirgnineiit  in  its  behalf  .^ux^; :  ^'It  i^ 
true  the  question  of  conrTibiUorY  negligence  ia 
but  the  verdict  of  the  jury  slioiild  errtiiinly 
evidence;  they  have  no  riiiht  tn  ^a  mitside  ihi 
their  verdict  conclude  tliat  plaintiff  wns  notl 
tributorv  negligence  in  tlip  ab^^euce  of  lUl  trs 
*     *     It  was  the. 
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the  court  below.  It  must  therefore  be  considered  waived,  ap- 
pellee insists,  citing  to  this  proposition  Calumet  Furniture 
Co.  V.  Eeinhold,  51  111.  App.,  323,  and  Firemen's  Insurance 
Co.  V.  Ilorton,  68  111.  App.,  497. 

These  cases  support  the  rule  to  which  they  are  cited,  but 
we  have  since  that  time  limited  and  modified  it.  Hartford 
Fire  Insurance  Co.  v.  The  Northern  Trust  Company,  127 
111.  App.,  355;  Eckels  et  al.,  Receivers,  v.  Hawkinson,  138 
111.  App.,  627.  In  the  last  case  the  matter  is  discussed  at 
some  length,  and  it  is  pointed  out  that  while  the  motion  for  a 
new  trial  may  be  so  abandoned  in  the  court  below  as  to  fore- 
close the  defeated  party  from  complaining  of  its  denial  in  the 
court  above,  the  mere  failure  to  argue  it  is  not  to  bo  con- 
sidered such  an  abandonment. 

Xor  do  we  think  that  McLean  County  Coal  Co.  v.  Simp- 
son, 196  111.,  258,  is  an  authority  which  goes  to  the  length 
claimed  by  counsel  for  appellee,  as  we  understand  his  ar- 
gument. The  opinion  in  that  case  does  indeed  declare  that 
by  allowing  the  plaintiff's  case  to  go  to  the  jury  without 
moving  for  exclusion  of  the  evidence,  or  for  a  peremptory 
instruction,  the  defendant  concedes  that  there  is  evidence 
tending  to  support  the  plaintiff's  case,  and  that  therefore  in 
such  case  there  is  not  preserved  for  the  Supreme  Court  the 
question  of  law  whether  there  is  evidence  tending  to  support 
the  verdict.  But  the  question  of  fact,  the  question  whether 
the  plaintiff  has  supported  the  burden  of  proof  which  the  law 
casts  on  him,  is  open  to  the  Appellate  Court  (which  in  pass- 
ing on  the  decision  of  the  motion  for  a  new  trial  must  weigh 
the  evidence)  just  as  much  where  no  motion  to  take  the  case 
from  the  jury  \\:i^  made  as  where  it  was.  This  indeed  the 
Supreme  Court  implies  in  the  case  cited.  Upon  the  conten- 
tion whether  the  proponderance  of  the  evidence  justified  and 
supported  t!ie  verdict,  the  statute,  it  says,  "has  granted  but 
one  appeal  —  that  to  the  Appellate  Court," 
vWe  have  examined,  therefore,  the  evidence  in  this  cause, 
«ficlde  thh  C'>Titention.  We  see  no  reason  for  disturbing 
vardict  and  judgment  of  the  Superior  Court. 
^^ot  seriously  contended  that  there  was  not  negligence 
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shown  on  the  part  of  the  city  in  allowing  a  hole  a  foot  deep 
and  seven  feet  long  in  the  pavement  of  a  street  other\i'ise 
covered  with  cedar  blocks  to  remain  there  for  three  months, 
*Svhile  teams  got  stuck  in  it  every  day";  but  it  is  insisted 
that  there  is  no  evidence  that  plaintiff,  to  use  the  language 
of  defendant's  argument,  "in  driving  along  a  street  car  track, 
not  fast,  not  slow,  in  the  bright  daylight  of  an  early  summer 
afternoon,"  was  in  the  exercise  of  due  care  for  his  own  safety, 
and  the  very  fact  that  the  wheel  of  his  wagon  fell  into  the 
hole  is  evidence  that  he  must  have  been  guilty  of  negligence 
himself. 

The  Supreme  Court  in  C,  C,  C.  &  St.  Louis  Ky.  Co.  v. 
Koenan,  190  111.,  217,  said:  "The  question  whether  Kerr" 
(the  plaintiff's  intestate)  "was  guilty  of  contributory  negli- 
gence was  a  question  of  fact  to  be  passed  upon  by  the  jury, 
and  while  the  burden  of  proof  was  upon  the  plaintiff  to  show 
that  Kerr  was  in  the  exercise  of  due  care  for  his  own  safety, 
it  did  not  devolve  upon  him  to  establish  such  due  care  by 
direct  and  positive  testimony,  but  such  due  care  might  be 
inferred  from  all  the  circumstances  showTi  to  exist  immedi- 
ately prior  to  and  at  the  time  of  the  injury,  and  in  determin- 
ing^ such  question  the  juty  might  properly  take  into  consid- 
eration the  instincts  prompting  to  the  preservation  of  life  and 
avoidance  of  danger." 

We  think  this  rule  applied  to  the  case  at  bar  disposes 
of  the  question  of  contributory  negligence.  The  hole  was 
against  the  rail  of  the  car  tracks ;  the  wagon  was  being  driven 
carefully,  as  a  man  had  a  right  to  drive  in  the  streets  of  the 
.city ;  the  driver,  so  far  as  the  evidence  shows,  had  no  notice 
of  the  existence  of  the  hole  not  to  be  gained  by  his  immediate 
observation  of  the  street ;  it  is  fairly  and  properly  to  be  pre- 
simied  he  did  not  see  it;  his  wheel  suddenly  slipped  into  it 
and  he  was  thrown  from  the  wagon  and  killed.  We  think  his 
administrator's  right  to  recover  is  clear. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed, 
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John  C.  Patterson  y.  The  Northern  Trust  Company 

et  al. 

Gen.  Xo.  1M86. 

This  case  is  controlled  by  the  decisions  in  Patterson  v.  Northern 
Trust  Co.,  132  111.  App.,  63  and  208;  affirmed  by  the  Supreme  Court 
in  230  111.,  334,  and  231  III.,  22. 

Bill  in  chancery.  Error  to  the  Circuit  Court  of  Cook  County;  the 
Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1907.    Affirmed.    Opinion  filed  March  19,  1908. 

John  C.  Patterson,  for  appellant. 

Haeky  S.  Mecartnet  and  Judah,  Willakd,  Wolf  & 
Reichmann,  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

Despite  the  voluminous  briefs  filed  in  this  cause,  there 
is  little  for  this  court  to  say  concerning  it  which  has  not  been 
said  in  the  two  opinions  filed  in  appeals  with  the  same  en- 
titlement, 132  111.  App.,  63  and  208.  The  judgments  in- 
volved in  them  have  since  been  affirmed  by  the  Supreme 
('ourt.  Patterson  v.  Northern  Trust  Co.,  230  111.,  334,  and 
Patterson  v.  Northern  Trust  Co.,  231  111.,  22. 

In  the  latter  case  tlie  Supreme  Court,  sustaining  our  opin- 
ion to  the  same  eflFect,  declared  that  they  were  ^'convinced 
that  the  demurrer  to  the  cross-bill  was  properly  sustained  on 
tlie  other  ground  stated  in  the  chancellor's  order  —  that  it 
showed  no  equity  on  its  face." 

Again  it  says:  '^As  we  understand  this  record,  appel- 
lant's only  basis  of  claim  for  injury  by  the  issuing  of  the 
order  of  June  25,  1002,  is  that  the  Northern  Trust  Company 
should  have  insisted  on  strict  forfeiture  of  the  lease. 

Appellant  does  not  deny  that  he  signed  an  agreement  waiv- 
ing this  forfeiture,  and  that  he  authorized  the  bill  of  fore- 
closure in  the  original  proceedings,  which  amounted  to  a 
waiver  of  notice  to  forfeit  He  complains  that  certain  agree- 
ments of  his  attorneys  in  filing  the  bill  of  foreclosure  in  the 
original  proceedings,  and  in  entering  the  decrees  therein  were 
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not  authorized  by  him.  He  does  not  deny  that  they  were  au- 
thorized to  act  as  his  attorneys,  and  he  does  not  here  or  in  the 
original  proceedings  show  wherein  they  misled  him  or  in  any 
way  acted  without  authority.  He  signed  the  agreement  of 
^March  15,  181>8,  substantially  waiving  any  right  which  he 
may  have  had  to  a  strict  forfeiture,  and  never  raised  any 
question  in  this  regard  until  he  filed,  years  after,  his  answer 
and  cross-bill  herein.  To  insist  upon  a  strict  forfeiture  of 
this  lease  under  these  circumstances  would  be  most  harsh 
and  unjust.  On  the  facts  presented  by  this  record,  we  think 
this  delay  amounts  to  such  laches  as  to  preclude  him  from 
now  raising  this  question." 

This  disposes  at  least  of  the  first  twelve  paragraphs  of 
the  appellant's  amended  bill  in  this  case,  of  the  dismissal  of 
which  by  the  chancellor  below  on  the  sustaining  of  a  demurrer 
to  the  same,  the  appellant  is  here  complaining.  The  allega- 
tions in  these  paragraphs  are  identical  with  the  allegations  of 
the  cross-bill  filed  six  months  before,  on  which  the  opinion 
of  the  Supreme  Court  above  quoted  was  given. 

If  there  be  anything  in  the  remainder  of  the  amended  bill 
herein  which  is  not  covered  by  that  opinion,  it  is  based  on 
the  proposition  that  the  Merrimac  Building  Company  was 
not  a  corporation  permitted  to  hold  real  estate,  and  that  all 
its  acts  in  the  premises  were  null  and  void,  and  all  the  acts 
of  the  Norfhem  Trust  Company  in  dealing  with  it  illegal 
and  reversible  because  of  its  knowledge  of  this  incapacity. 

In  relation  to  this,  the  opinion  of  this  court  in  Patterson 
V.  The  Northern  Trust  Company,  132  111.  App.,  208,  says: 
'*Twice  has  the  Merrimac  Building  Company  been  recognized 
by  plaintiff  in  error  as  a  corporation,  and  its  right  as  such 
to  hold  the  title  to  the  Stewart  Building  unchallenged,  first, 
when  the  assignment  of  the  Kohlsaat  lease  was  made  to  it, 
and,  second,  when  the  bill  here  was  filed  against  it  seeking  to 
enforce  a  lien  under  the  covenants  of  the  Kohlsaat  lease.  If 
the  company  were  otherwise  open  to  the  attack  made,  so  far 
as  plaintiff  in  error  is  concerned,  the  doctrine  of  estoppel 
would  be  a  complete  defense." 

In  affirming  the  judgment  of  this  court  in  that  case,  Pat- 
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terson  v.  Northern  Trust  Co.,  230  111.,  334,  the  Supreme 
Court  says :  "Appellant  devotes  a  portion  of  his  brief  to  the 
point  that  the  Merrimac  Building  Company  was  not  per- 
mitted, by  law,  to  hold  real  estate,  and  that  all  its  acts  in 
the  premises  were  absolutely  null  and  void.  It  is  hardly 
proper  for  appellant  at  this  late  day  to  raise  this  question. 
If  valid,  it  should  have  been  taken  into  consideration  by  him 
some  seven  years  ago,  when  he  joined  in  the  bill  to  foreclose 
the  trust  deed,  or  even  at  an  earlier  date,  when  appellant, 
who  is  himself  an  attorney  at  law,  joined  in  consenting  to 
an  assignment  of  the  lease  to  the  corporation  which  he  now 
says  is  acting  in  violation  of  law  in  holding  it." 

In  Patterson  v.  Xorthem  Trust  Co.,  231  111.,  26,  also, 
the  Supreme  Court  says :  "The  appellee  is  barred  by  his  own 
acts  from  raising  the  question  as  to  the  right  of  the  Merrimac 
Building  Company  to  take  as  assignee  under  said  lease,  as 
he  is  also  barred  from  questioning  the  authority  of  the  North- 
ern Trust  Company  to  act  as  trustee  under  said  deed  of 
trust." 

The  decree  of  the  Circuit  Court  is  affirmed. 

Aprmed. 
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Varionce:r-what  essential  to  preserve  question  of,  for  review,    p.  197. 

when  objection  comes  too  late.    p.  237. 

when  question  of,  not  presented  for  review,    p.  148. 

Verdict — when  not  disturbed,    p.  559. 

when  not  disturbed  as  against  the  evidence,    pp.  75,  359,  441, 

470. 
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Verdict — when  not  excessive,    pp.  75,  198. 

when  set  aside  on  review,    p.  645. 

Writ  of  error — who  may  sue  out,  on  behalf  of  insane  person,    p.  429. 

APPEARANCES. 
General  appearance — what  amounts  to.    p.  325. 

APPELLATE   COURTS. 
Res  judicata — ^when  former  Judgrment  is.    p.  387. 
Writ    of   prohibition — ^Jurisdiction    of   Appellate    Courts    to    issue, 
p.  49. 

APPELLATE  PRACTICE. 

Additional  abstract — when  should  be  filed,    p.  495. 

Administration  Act — section  68  construed,    p.  405. 

Affirmance — when  results  by  operation  of  law.    p.  493. 

Appeal — when  propriety  of,  not  considered,    p.  608. 

Appealable — when  order  not.    p.  158. 

Arguments  of  counsel — power  of  court  to  control,    p.  572. 

when  ground  for  reversal,    p.  572. 

Assignment  of  error — when  essential  to  review,    p.  198. 

— ^when  waived,    p.  499. 

Bill  of  complaint — when  dismissal  of,  improper,    p.  463. 

Bill  of  exceptions — effect  given  to  inartificial  certificate,    p.  32. 

effect  of  omission  in,  with  respect  to  certificate  that  instruc- 
tions shown  were  all  given,    p.  325. 

Bond — when  given  upon  appeal,  informal,    p.  325. 

Clerical  mistake — effect  of,  in  decree,    p.  429. 

Conduct  of  counsel — when  ground  for  reversal,    p.  458. 

Constitutional  question — when  not  involved,    p.  495. 

Continuance — when  motion  for,  properly  denied,    p.  501. 

Contributory  negligence — when  question  of  fact  for  Jury.    p.  89. 

Decree — how  far  subject  to  review  in  absence  of  objections  and 
exceptions  to  master's  report  upon  which  it  is  predicated, 
p.  33. 

Dissolve  injunction — when  appeal  must  be  taken  from  order  refus- 
ing to.    p.  598. 

Eliminated  counts — when  impropriety  in  permitting  jury  to  take, 
upon  retirement,  not  subject  to  review,    p.  161. 

Evidence — what  does  not  cure  error  in  admitting  erroneous,    p.  412. 

what  essential  to  save  for  review  propriety  of  ruling  excluding 

evidence,    p.  353. 

when  admission  of,  incompetent  will  not  reverse,    p.  393. 

when  competency  of  books  cannot  be  questioned,    p.  448. 

when  improper  exclusion  of,  will  not  reverse,    p.  360. 

Final  order — what  is.    p.  408. 

Injunction — ^when  granting  of,  without  bond,  cannot  be  complained 
of.    p.  598. 
44 
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IngtructUm — what  esaential  to  review,    p.  S25. 

Joint  judgment — ^when  erroneous,    p.  661. 

Judgment — effect  of  error  Ixl    p.  661. 

JurUdiction^whkt  essential  to,  of  appeal  taken   from  Justice  of 

the  peace,    p.  73. 
Maiter  in  chancery — ^when  becomes  party,    p.  339. 
Meriti — ^when   will  be   determined   notwithstanding   irregularities. 

p.  370. 
lfi«;o{nder--what  does  not  waive  objection  of.    p.  661. 
Motion  for  new  trial — ^what  does  not  waive,    p.  675. 
Perfecting  appeol— construction  of  particular  method,    p.  325. 
Prayer  for  appeal — what  not  equivalent  to.    p.  419. 
Probate  Court — when  appeal  from,  properly  perfected,    p.  405. 
Propoiitioni  of  law — when  not  subject  to  review,    p.  393. 
QueitUm  of  negligence — ^when,  for  Jury,    p.  89. 
Reason  for  ruling — ^when  erroneous,  ground  for  reversal,    p.  543. 
Record — ^what  part  of,  without  incorporation  In  bill  of  exceptions. 

pp.  92,  94. 
Rea  judicata — when  former  Judgment  is.    p.  387. 
Reversal — ^when  cannot  be  as  to  some  defendants  only.    p.  661. 
Rulei  of  court — ^when  nonobservance  of,  Immaterial,    p.  429. 
Sua  aponta — what  question  not  raised  by  the  court,    p.  556. 
Subject  to  review — ^what  question  not.    p.  559. 

when  action  of  court  not    p.  448. 

when  instructions  not    p.  476. 

when  questions  raised  not    p.  438. 

Tranacript  of  record — what  not  part  of,  without  incorporation  in 

bill  of  exceptions,    p.  325. 

when  rules  of  court  not  part  of.    p.  429. 

Variance — ^what  essential  to  preserve  question  of,  for  review,    p.  197. 

when  objection  comes  too  late.    p.  237. 

when  question  of,  not  presented  for  review,    p.  148. 

Verdict — when  not  disturbed,    p.  559. 

when  not  disturbed  as  against  the  evidence,    pp.  75,  359.  441, 

470. 

when  not  excessive,    pp.  75,  198. 

when  set  aside  on  review,    p.  645. 

Writ  of  errors— who  may  sue  out,  on  behalf  of  insane  person,    p.  429. 


ARGUMENTS   OF  COUNSEL. 
Ground  for  reversal — what  is.    p.  160. 

when  arguments  of  counsel  are.    p.  572. 

Improper — what  is.    p.  412. 

Legitimate  scope — ^what  not  within,    p.  81. 

Bower  of  court — to  control  arguments  of  counsel,    p.  572. 
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ASSAULT   AND    BATTERY. 
Instruction — when  improper,    p.  360. 
Justification — what  is.    p.  145. 

ASSESSMENT  OF  DAMAGES. 
Cross-examination — right  of,  upon  assessment  of  damages,    p.  608. 
Notice — when  defendant  entitled  to.    p.  94. 

ASSUMPSIT. 
Impropriety  of  action — what  does  not  waive  question  of.    p.  412. 
Judgment — when  irregular,    p.  495. 
When  does  not  lie.    p.  412. 

ATTACHMENT. 
Attachment  writ—extent  of  rights  acquired  by.    p.  549. 

ATTORNEY    AND    CLIENT. 
Witness — propriety  of  attorney  becoming,    p.  412. 

BAILMENTS. 
Warehouse  Act — what  equivalent  to  receipt  under,    p.  652. 
Warehouseman — when  sale  by,  illegal,    p.  652. 

BILLS    AND    NOTES. 
Failure  of  consideration — when  defense  of  not  established,    p.  445. 
Protest  fees — when  not  error  to  exclude  proof  as  to.    p.  608. 
Validity  of  note — what  evidence  competent  to  show.    p.  608. 

BILLS  OF  EXCEPTIONS. 
Cerji/lcate— effect  of  omission  in  bill  of  exceptions   with   respect 

that  instructions  shown  were  all  given,    p.  325. 
Inartificial  certificate — effect  given  to.    p.  325. 
Recitals  of  c^erfc— effect  where,  conflict  with  order  of  court,    p.  151. 
Record — ^what  part  of,  without  incorporation  in  bill  of  exceptions. 

pp.  92,  94. 
Transcript  of  record — what  not  part  of,  without  incorporation  in 

bill  of  exceptions,    p.  325. 
when  rules  of  court  not  part  of.    p.  429. 

BILLS  OF  PARTICULARS. 
Court  of  chancery — power  to  require,    p.  472. 
Municipal  Court — when  bill  of  particulars  sufficient,    p.  116. 

BONDS. 
Appeal — when  bond  given  upon,  informal,    p.  325. 
Constable — when  surety  of,  not  liable,    p.  642. 
Injunction — when  bond  given  upon  issuance  of,  insufficient,    p.  213. 
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BRIDGBS. 
See  Roads  and  Bbidqkb. 

BROKERS  AND  FACTORS. 
Authority  of  agent — ^when  not  eBtablished.    p.  632. 

CHANCERY. 

AdminUtrator — when  decree  not  personal  against    p.  445. 

Amendment — when  error  to  deny  leave  to  make,  of  bill  of  com- 
plaint,   p.  218. 

Bill  of  complaint — how  should  be  construed,    p.  151. 

whe^  dismissal  of,  improper,    p.  463. 

Bill  of  particulars — ^power  of  court  of  chancery  to  require,    p.  472. 

Clerical  mistake — effect  of,  in  decree,    p.  429. 

Conservator — duty  of  court  upon  failure  of,  to  answer,    p.  428. 

Contempt — when  witness  not  guilty  of,  for  failure  to  obey  subpcsna. 
p.  363. 

Decree— how  far  binding  upon  party,    p.  15. 

how  far  subject  to  review  in  absence  of  objections  and  excep- 
tions to  master's  report  upon  which  it  Is  predicated,    p.  33. 

when  recitals  do  not  aid  defects  in  service,    p.  15. 

Default — when  error  to  enter,    p.  429. 

Deficiency  decree — proceeding  essential  to  render  against  estate, 
p.  445. 

what  not.    p.  507. 

Dissolve  injunction — when  appeal  must  be  taken  from  order  refus- 
ing to.    p.  598. 

Dower — how  right  to  assignment  of,  will  be  enforced,     p.  61. 

Foreclosure — who  necessary  parties  to.    p.  15. 

who  not  necessary  parties  to.    p.  16. 

Immaterial  issue — effect  of.     p.  429. 

Injunction — what  essential  to  issuance  of,  without  notice,    p.  213. 

what  essential  to  valid  form  of.    p.  294. 

what  violation  of,  restraining  interference  with  labor  organi- 
zation,   p.  65. 

when  bond  given  upon  issuance  of,  insufficient,    p.  213. 

when  damages  upon  dissolution  should  not  be  awarded,    p.  463. 

when  does  not  lie  to  restrain  maintenance  of  obstruction  in 

public  street,    p.  294. 

when   granting  of,   without  bond,   cannot  be   complained   of. 

p.  598. 

when  lies  to  restrain  collection  of  judgment,    p.  213. 

when  lies  to  restrain  nuisance,    p.  294. 

Jurisdiction — when  court  will  not  take.    p.  473. 

when  order  of  dismissal  cannot  be  set  aside,    p.  339. 

Master's  sale — what  rebuts  claims  of  irregularity  in  certificate  of 
publication  of  notice,    p.  429. 
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Multifariousness — when  question  of,  cannot  be  raised,    p.  607. 

Nuisance — what  constitutes,    p.  295. 

Pleading — character  of  allegations  required,    p.  473. 

Res  judicata — when  lien  of  trust  deed  is.    p.  34. 

Service  of  process — effect  of,  where  had  by  publication,    p.  370. 

when  certificate  of  publication  sufficient,    p.  429. 

Specific  performance — when  not  awarded  of  lease,    p.  151. 
Statute  of  Frauds — when  cannot  be  availed  of  in  equity,    p.  548. 
Unknoton  owners — practice  where,  are  made  parties,    p.  15. 
Variance — rule  with  respect  to,  in  chancery,    p.  16. 
Writ  of  error — who  may  sue  out,  on  behalf  of  insane  person,    p.  429. 

CHANGE   OF   VENUE. 
See  Venuk,  Change  of. 

CIRCUIT    COURTS. 
Jurisdiction — ^what  essential   to,   of  appeal   taken  from  Justice  of 
the  peace,    p.  73. 

CITIES,  VILLAGES  AND  TOWNS. 
Bridges — duty  of  city  with  respect  to.    p.  254. 
Compensation — right  of  officials  to.    p.  536. 
Constitution — when  ordinance  in  violation  of  section  21  of  article  6. 

p.  536. 
Damnum  absque  injuria — when  city  not  liable  for  destruction  of 

private  property,    p.  606. 
Deposit — when  forfeited,    p.  635. 
Educational  purposes — power  of  city  council  of  Peoria  with  respect 

to  taxation  for.    p.  488. 
Franchise — how  ordinance  granting  construed,    p.  598. 

when  does  not  require  equipment  of  cars  with  fenders,    p.  572. 

Injunction — when  does  not  lie  to  restrain  maintenance  of  obstruc- 
tion in  public  street,    p.  294. 
Local  improvements — when  city  deemed  to  have  collected  amount 

of  assessment,    p.  121. 
when  city  liable  for  interest  upon  special  assessment  vouchers. 

p.  121. 
' when   payment  of  special   assessment  vouchers   may   not  be 

made  from  instalment  of  assessments  other  than  that  against 

which  it  is  issued,    p.  121. 

when  special  assessment  vouchers  may  be  paid  from  general 

funds,    p.  121. 
Negligence — when  city  guilty  of.    p.  676. 
Ordinance — validity  of,  requiring  ringing  of  bell.    p.  53. 

COMMON   CARRIERS. 
Delivery — ^what  prima  facie  proof  of.    p.  107. 
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CONDUCT  of  counsel. 
Argumenti  of  counsel — ^power  of  court  to  control,    p.  572. 

what  Improper,    p.  412. 

what  not  within  legitimate  scope  of.    p.  81. 

when  ground  for  reversal,    pp.  160,572. 

Oround  for  reversal — when  conduct  of  counsel  is.    p.  458. 

CONSERVATORS. 
Writ  of  error — who  may  sue  out,  on  behalf  of  Insane  person,    p.  429. 

CONSIGNOR   AND   CONSIGNEE. 
Delivery — what  pritna  facie  proof  of.    p,  107. 

CONSPIRACY. 
Indictment — when  sufficiently  charges  conspiracy,    p.  112. 
Instruction — when  improper,    p.  112. 

CONSTITUTIONAL  LAW. 
Appeal — ^when  does  not  involve  constitutional  question,    p.  495. 
Ordinance — when  in  violation  of  section  21  of  article  6.    p.  536. 

CONTEMPTS. 
Failure  to  obey  suhpccna — when   witness  not   guilty   of  contempt 

for.    p.  363. 
Injunction — what  violation  of,  restraining  interference  with  labor 

organization,    p.  65. 

CONTINUANCES.  ' 

Motion  for  continuance — ^when  properly  denied,    p.  501. 

CONTRACTS. 

Ambiguous  contract — what  proper  to  aid  constructior  of.    p.  104. 

Construction — ^how  arrived  at.    p.  217. 

Executory  contract — when  merged  in  deed.    p.  390. 

Extension  of  time  of  payment — what  does  not  establish  valid  agree- 
ment for.    p.  33. 

when  agreement  authorizing,  not  revoked  by  death,    p.  33. 

Forfeiture — when  notice  of  intention  to  enforce,  essential,    p.  262. 

Fraternal  benefit  society — how  contract  of  insurance  construed  upon 
question  of  forfeiture,    p.  4. 

Gambling  statutes — what  not  competent  to  establish  invalidity  of 
contracts  in  violation  of.    p.  608. 

when  contract  void  as  against,    p.  608. 

Lease — of  mine,  construed,    p.  104. 

-^ — when  assignment  of,  deemed  oral.    p.  151. 

Life  in«wrancc— effect  of  "due  diligence"  clause,    p.  308. 
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Ldfe  insurance — ^test  as  to  whether  "due  diligence"  clause  has  been 
observed,    p.  308. 

when  "due  diligence"  clause  not  violated,    p.  307. 

Limitations — effect  of  clause  providing,  with  respect  to  institution 
of  suit.    p.  218. 

Muiualitu — ^when  want  of,  does  not  appear,    p.  218. 

Park  commissioners — what  constitutes  contract  as  between  bidder 
and.    p.  635. 

Performance — what  does  not  excuse,    p.  635. 

Kc^ecwe— construed,    p.  277. 

Rescission — when  purchase  money  may  be  recovered  upon.    p.  262. 

when  right  to,  arises,    p.  262. 

Self-contract — presumption  against,    p.  217. 

Specific  performance — when  not  awarded  of  lease,    p.  151. 

Statute  of  Frauds — when  option  for  renewal  of  lease  within,    p.  151. 

Statute  of  Limitations — when  begins  to  run  as  to  contingent  under- 
taking,   p.  451. 

Validity — who  cannot  question,    p.  218. 

Vendor  and  vendee — construction  of  contract  as  to  election  of 
rights,    p.  262. 

when  latter  cannot  recover  purchase  price,    p.  398. 

when  latter  not  bound  to  pay  purchase  price,    p.  393. 

CONTRIBUTORY  NEGLIGENCE. 
Exercise  of  care — ^when  instruction  upon,  by  parents,  misleading. 

p.  572. 
Matter  of  law — when  contributory  negligence  appears  as.    p.  137. 
Question  of  fact — when  contributory  negligence  is,  for  Jury.    p.  89. 
Railroad  tracks — when  person  driving  upon,  guilty  of  contributory 

negligence,    p.  53. 
Sidewalk — what  does  not  constitute  contributory  negligence  in  use 

of.    p.  244. 
What  constitutes,    p.  532. 

CONVEYANCES. 
Acknowledgment — effect  of  absence  of.    p.  513. 
Covenants  of  deed — when  wife  not  liable  upon.    p.  507. 
Covenants  of  warranty — effect  of.    p.  513. 
Deed — ^when  passes  fee;  when  not.    p.  393. 
Delivery — estoppel  to  deny  agency  to  make.    p.  513. 
Executory  contract — when  merged  in  deed.    p.  390. 
Forcible    entry   and   detainer — effect    of    introduction    of    sheriff's 

deed.    p.  142. 
Notarial  certificate — ^what  evidence  essential  to  overcome,    p.  513. 
Statute  of  limitations — ^when  20-year  provision  begins  to  run  against 

landlord,    p.  416. 
Trust  deed — ^what  does  not  render  void.    p.  12. 
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DAMAGES. 

Amount  of  damages — how  determined  in  death  case  where  plain- 
tiff's intestate  was  a  child  of  tender  years,    p.  160. 

Injunction — when  damages  upon  dissolution  should  not  be  awarded. 
p.  463. 

Measure  of  damages — in  action  to  recover  money  paid  under  re- 
scinded contract,    p.  262. 

when  improperly  stated  in  death  case.    p.  161. 

when  instruction  upon,  erroneous,    p.  556. 

DAMNUM  ABSQUE  INJURIA. 
Municipal  corporation — ^when  not  liable  for  destruction  of  private 
property,    p.  606. 

DECLARATIONS. 
Cause  of  action — when  declaration  does  not  state,    p.  661. 
Discontinuance — how  declaration  construed  after,    p.  253. 
Interest — when  need  not  be  claimed  in  declaration,    p.  479. 
NetD  cause  of  action — when  declaration  does  not  state,    p.  572. 
Next  of  kin — when  averment  sufficient,    p.  161. 

DECREES. 
Administrator — when  decree  not  personal  against,    p.  445. 
Clerical  mistake— etlect  of,  in  decree,    p.  429. 
Defects  in  service — when  recitals  of  decree  do  not  aid.    p.  15. 
Deficiency  decree — proceedings  essential  to  render,  against  estate. 

p.  445. 

what  not.    p.  507. 

Foreclosure — when  rents  accruing  during  period  of  redemption  prop- 

erljr  applied  in  extinguishment  of  deficiency  decree,    p.  33. 
Party — how  far  decree  binding  upon.    p.  15. 
Subject  to  review — how  far  decree  is,  in  absence  of  objections  and 

exceptions   to   master's    report  upon   which   it   is   predicated. 

p.  33. 

DEEDS. 
See  Conveyances. 

DEFAULTS. 
Appropriate  form — where  defendant  fails  to  plead,    p.  94. 
Assessment    of   dam>ages — when    defendant    entitled    to   notice    of. 

p.  94. 
Chancery — when  error  to  enter  default  In.    p.  429. 
Entry — ^when  erroneous,    p.  92. 
Want  of  prosecution — when  dismissal  proper  for.    p.  133. 

DEMURRERS. 
Carrying  back — when  action  of  court  in,  proper,      p.  5S6. 
What  not  admitted  by,    p.  151. 
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DEPOSITIONS. 
Motion  to  tuppresi — ^when  comes  too  late.    p.  559. 

DESCENT. 
Dower— how  right  to  assignment  of,  will  be  enforced,    p.  61. 
when  gross  sum  may  be  awarded  in  lieu  of.    p.  61. 

DISMISSALS. 
Bill  of  complaint — ^when  dismissal  of,  improper,    p.  463. 
Jurisdiction — when  order  of  dismissal  cannot  be  set  aside,    p.  339. 
Master  in  chancery — when  order  of  dismissal  does  not  affect  fees 

of.    p.  339. 
Probate  of  will — right  of  petitioner  to  dismiss  application  for.    p. 

408. 
Tantamount — what  not,  to  dismissal,    p.  660. 
Want  of  prosecution — when  dismissal  proper  for.    p.  133. 

DIVORCE. 
Alimony — how  award  of,  determined,    p.  1S5. 
Separate  maintenance — ^when  allowance  of  solicitor's  fees  improper. 

p.  185. 
when  right  to  relief  not  barred  by  laches,    p.  185. 

DOWER. 
Assignment — ^how  right  to,  will  be  enforced,    p.  61. 
Oross  sum — ^when  may  be  awarded  in  lieu  of  dower,    p.  61. 

DRAM-SHOP  ACT. 
Instruction — when  proper,    p.  601. 
Intent  and  good  faith — when  not  material,    p.  501. 
Territorial  jurisdiction — when   question   of,   cannot  be   raised,    p. 
527. 

ELECTION   OP   REMEDIES. 
Vendor  and  vendee — construction  of  contract  as  to  election  of  rights, 
p.  262. 

EQUITY. 
See  Chanceby. 

ESTOPPEL. 
Delivery — estoppel  to  deny  agency  to  make.    p.  513. 
Plea — when  informal,    p.  536. 
Res  judicata — when  fellow-servant  question  is.    p.  253. 

when  former  judgment  is.    p.  387. 

when  lien  of  trust  deed  is.    p.  34. 
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EVIDENCE. 

Arrest  of  motorman — ^what  competent  with  respect  to.    p.  161. 

Attorney  and  client — propriety  of  former  becoming  witness,  p. 
412. 

Authority  of  agent—when  not  established,    p.  632. 

Book  of  account — when  competency  of,  cannot  be  questioned,  p. 
448. 

Conclusions  of  ioitnesses — when  not  competent    p.  81. 

Condition  of  machinery — ^what  competent  with  respect  to.    p.  204. 

Coroner's  verdict — competency  of.    p.  244. 

Cross-examination — right  of,  upon  assessment  of  damages,    p.  608. 

Delivery — what  prim^  facie  proof  of.    p.  107. 

Depositions — when  motion  to  suppress,  comes  too  late.    p.  559. 

Dram-shop  Act — when  Intent  and  good  faith  not  material  in  prose- 
cution under,    p.  501. 

Erroneous  admission — what  does  not  cure.    p.  412. 

Exclusion  of  evidence — ^what  essential  to  preserve  for  review,  pro- 
priety of.    p.  353. 

when  improper,  will  not  reverse,    p.  360. 

Expert  testimony — when  not  competent,    p.  193. 

False  imprisonment — when  burden  of  proving  Illegality  of,  upon 
plaintiff,    p.  374. 

Forcible  entry  and  detainer— eitect  of  introduction  of  sheriff's  deed, 
p.  142. 

Oamhling  statutes — what  not  competent  to  establish  invalidity  of 
contracts  in  violation  of.    p.  608. 

Immaterial  evidence — when  properly  admitted,    p.  378. 

Incompetent  evidence — when  admission  of,  will  not  reverse,  p. 
393. 

Judicial  notice — of  what  not  taken,    p.  445. 

Medical  expert — ^when  testimony  of,  competent,    p.  655. 

Negligence — ^when  evidence  does  not  establish,  resulting  in  injury 
at  street  intersection,    p.  9. 

Notarial  certificate — what  evidence  essential  to  overcome,    p.  513. 

Prfnted  statutes — when  not  competent,    p.  399. 

Protest  fees — when  not  error  to  exclude  proof  as  to.    p.  608. 

Refreshing  recollection — when  witness  not  permitted  to  testify  after, 
p.  398. 

Rules — when  competent,    p.  161. 

Self-serving  statements — when  become  competent,    p.  559. 

Statute  of  limitations — what  evidence  competent  to  establish  bar  of 
20-year  provision,    p.  416. 

Validity  of  note — ^what  evidence  competent  to  show.    p.  608. 

Witnesses — how  far  parties  in  interest  competent,    p.  353. 

when  incompetent  by  virtue  of  Interest,    p.  563. 
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EXECUTORS  AND  ADMINISTRATORS. 
AdminiatnUion  Ac^-HMcUon  68  oonstrued.    p.  405. 
Adminiitratar — upon  what,  not  entitled  to  oommissions.     p.  564. 
AdminUtrator  with  will  annexed — ^power  of.    p.  513. 
Chancery — power  of,  with  respect  to  sales  to  efFectoate  testamentary 

intention,    p.  513. 
Decree — what  not  personal  against  administrator,    p.  445. 
Deficiency  decree — ^proceeding  essential  to  render,  against    estate. 

p.  445. 
Letters  of  odministration — who  not  entitled  to  grant  of  letters,     p. 

456. 
Particular  fund — when  debts  payable  from.    p.  616. 
Probate  of  will — right  of  petitioner  to  dismiss  application  for.     p. 

408. 

FALSE  IMPRISONMENT. 
Illegality — ^when  burden  of  proving,  upon  plaintifF.    p.  374. 
Justice  of  peace — ^when  not  liable  in  civil  action  for  false  imprison- 
ment   p.  374. 

FALSE  PRETENSES. 
Conviction — when  cannot  be  sustained,    p.  96. 

FAMILY  EXPENSE. 
What  is.    p.  631. 

FEES  AND  SALARIES. 
Administrator — ^upon  what,  not  entitled  to  commissions,    p.  564. 
Compensation — right  of  officials  to.    p.  536. 
Master  in  chancery — when  order  of  dismissal  does  not  afFect  fees  of. 

p.  339. 
Witness — what  not  waiver  of  fees.    p.  363. 

FORCIBLE  ENTRY  AND  DETAINER. 
Issue — ^what  not  involved,    p.  383. 
Sheriffs  deed — effect  of  introduction  of.    p.  142. 

FORECLOSURE. 
Admmistrator— when  decree  not  personal  against,    p.  445. 
Appealable — ^when  order  not.    p.  158. 
Deficiency  decree — what  not.    p.  507. 
Necessary  parties — ^who  are.    p.  15. 

who  are  not.    p.  16. 

Rents— when  accruing  during  period  of  redemption  properly  applied 

in  extinguishment  of  deficiency  decree,    p.  33. 
Res  judicata — when  lien  of  trust  deed  is.    p.  34. 
Trust  deed — ^what  does  not  render  void.    p.  12. 
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Trustee — duty  of,  as  party  to  cause,    p.  16. 
Usury — what  does  not  establish,    p.  580. 

when  note  representing  compounded  interest  not  tainted  with. 

p.  16. 

FRANCHISES. 
Ordinance — how  construed,    p.  698. 

FRATERNAL  BENEFIT  SOCIETIES. 

Accident  insurance — section  18  of  act  construed,    p.  366. 

Assessment — what  essential  to  valid,    p.  543. 

By-laws — what  binding  upon  member,    p.  4. 

when  not  retroactive,    p.  479. 

with  respect  to  member  engaging  in  saloon  business,  construed. 

p.  4. 

Certificate — what  does  not  avoid,    p.  479. 

Directors*  meetings — when  valid  and  regular,    p.  543. 

Forfeiture — how  contract  of  insurance  construed  upon  question  of. 
p.  4. 

Service  of  process — when  does  not  confer  Jurisdiction  as  to  insur- 
ance company  defendant,    p.  366. 

GARNISHMENT. 
Attachment  writ — extent  of  rights  acquired  by.    p.  549. 

HOMESTEAD  LOAN  ASSOCIATIONS. 
Priority  of  loans — statute  with  respect  to,  construed,    p.  580. 
Usury — what  does  not  establish,    p.  580. 

HUSBAND   AND  WIFE. 
Covenants  of  deed — when  wife  not  liable  upon.    p.  507. 
Family  expense — what  is,  within  meaning  of  statute,    p.  631. 

IDEM  SONANS. 
Doctrine — when  applies,    p.  429. 

INDICTMENTS. 
Conspiracy — when  indictment  sufficiently  charges,    p.  112. 
Information — ^power  of  court  to  permit  amendment  of.    p.  500. 

INFORMATIONS. 
Amendment — power  of  court  to  permit,    p.  600. 

INJUNCTIONS. 
Bond — ^when  given  upon  issuance  of  injunction  insufficient,    p.  213. 

when  granting  of  Injunction  without,  cannot  be  complained  of. 

p.  598. 
when  injunction  may  be  granted  without,    p.  598. 
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Collection  of  judgment — when  injunction  lies  to  restrain,    p.  213. 

DamageM — when  ehould  not  be  awarded  upon  dissolution,    p.  463. 

DUiolve  injunction — when  appeal  must  be  taken  from  order  re- 
fusing to.    p.  598. 

Form  of  injunction— what  essential  to  valid,    p.  294. 

Labor  organization — what  violation  of  injunction  restraining  Inter- 
ference with.    p.  65. 

yotice — what  essential  to  issuance  of  injunction  without,    p.  213. 

IfuitanccM — when  injunction  lies  to  restrain,    p.  294. 

Ohitruction — when  injunction  does  not  lie  to  restrain  maintenance 
of,  in  public  street    p.  294. 

INSTRUCTIONS. 
Ahitract  proposition  of  totr— effect  of  refusing,    p.  161. 
Ad  damnum — ^instruction  should  not  refer  to  amount  of.    p.  556. 
Assault  and  hattery — when  instruction  in  action  for,  improper,    p. 

360. 
Assumed  risk — when  error  to  refuse  instruction  upon.    p.  204. 
Bill  of  exceptions— eltect  of  omission  in,  with  respect  to  certificate 

that  instructions  shown  were  all  given,    p.  325. 
Conspiracy — what  instruction  in  prosecution  for,  improper,    p.  112. 
Correct  instruction — when  refusal  of,  not  ground  for  reversal,    p. 

237. 
Credibility  of  witnesses — when  error  to  refuse  instruction  upon. 

p.  555. 

when  instruction  upon,  properly  refused,    p.  543. 

Disregard  law — error  to  refuse  instructions  which  tell  Jury  that 

they  must  not,  given  by  court    p.  543. 
Dram-shop  Act — ^instruction  in  prosecution  under,  approved,    p.  501. 
Eliminate  counts — when  refusal  to,  error,    p.  161. 
Entire  cause — when  instructions  must  sum  up.    p.  354. 
Error — what  does  not  cure.    p.  251. 
Essential  to  review — ^what  is.    p.  325. 
Estoppel — when  arises  to  preclude  complaint,    pp.  198,  360. 
Exercise  of  care — when  Instruction  upon,  by  parents,  misleading. 

p.  572. 
Fact  in  issue — effect  of  assuming  proof  of.    p.  320. 
False  issues — instructions  must  not  tender,    p.  161. 
Fenders — Instruction  upon  negligence  in  failing  to  use,  approved. 

p.  572. 
Ground  for  reversal — what  not    p.  244. 
Law  and  evidence — instructions  must  limit  Jury  to.    p.  378. 
Measure  of  damages — when  improperly   stated  in  death  case.    p. 

161. 

when  instruction  upon,  erroneous,    p.  556. 

Particular  toitness — instructions  must  not  single  out    p.  353. 
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Predicated  upon  evidence — instructions  must  be.    p.  148. 
Preponderance  of  evidence — when  instruction  upon»  erroneous,    pp. 

250,  378. 

when  instruction  upon,  not  improper,    p.  675. 

when  instruction  upon,  properly  refused,    p.  543. 

Presumption — ^as  to  consideration  given  by  Jury  to  instructions,    p. 

441. 
References — when  failure  to  explain,  improper,    p.  251. 
Reference  to  issue — when  instructions  must  not  omit.    p.  173. 
Re/lections  upon  testimony — instructions  must  not  inferentially  cast 

p.  353. 
Repetitions — instructions  need  not  contain,    p.  198. 
Subject  to  review — ^when  instructions  not    p.  476. 
*'Urged" — use  of,  criticised,    p.  251. 

INSURANCE. 

Accident  insurance — act  of  June  22,  1893,  construed,    p.  624. 

section  18  of  act  construed,    p.  366. 

Assessment — ^what  essential  to  valid,    p.  543. 

Directors*  meetings — when  valid  and  regular,    p.  543. 

**Due  diligence"  clause — effect  of.    p.  308. 

test  as  to  whether,  has  been  observed,    p.  308. 

when  not  violated,    p.  307. 

Fraternal  benefit  society — by-laws  with  respect  to  member  engag- 
ing in  saloon  business  construed,    p.  4. 

how  contract  of  insurance  construed  upon  question  of  for- 
feiture,   p.  4. 

what  by-laws  binding  upon  member,    p.  4. 

when  by-laws  not  retroactive,    p.  479. 

what  does  not  avoid  certificate,    p.  479. 

Service  of  process — when  does  not  confer  Jurisdiction  as  to  insur- 
ance company  defendant,    p.  366. 

INTEREST. 

Declaration — ^when  need  not  claim  Interest,    p.  479. 

Delay  in  payment — ^what  does  not  authorize  allowance  of  interest, 
p.  564. 

Local  improvements — when  city  liable  for  interest  upon  special  as- 
sessment vouchers,    p.  121. 

Usury — what  does  not  establish,    p.  580. 

when  note  representing  compounded  interest  not  tainted  with. 

p.  16. 

JUDICIAL  SALES. 
Chancery — ^power  of,  with  respect  to  sales  to  effectuate  testamentary 
intention,    p.  513. 
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JUDQMBNTS,  DECREES  AND  EXECUTIONS. 

Administrator — ^when  decree  not  personal  against    p.  445. 

Appealable— when  order  not    p.  158. 

Assumpsit — when  Judgment  in.  Irregular,    p.  495. 

Clerical  mistake — effect  of.  In  decree,    p.  429. 

Decree — ^how  far  binding  upon  party,    p.  15. 

how  far  subject  to  review  in  absence  of  objections  and  excep- 
tions to  master's  report  upon  which  it  is  predicated,    p.  33. 

Default — appropriate  form  of,  where  defendant  fails  to  plead,    p.  94. 

when  entry  of,  erroneous,    p.  92. 

Defects  in  service — when  recitals  of  decree  do  not  aid.    p.  15. 

Deficiency  decree — ^proceeding  essential  to  render,  against  estate,  p. 
445. 

what  not    p.  507. 

Foreclosure — when  rents  accruing  during  period  of  redemption 
properly  applied  in  extinguishment  of  deficiency  decree, 
p.  33. 

Injunction — when  lies  to  restrain  collection  of  Judgment    p.  213. 

Joint  judgment — when  erroneous,    p.  661. 

Jurisdiction — when  order  of  dismissal  cannot  be  set  aside,    p.  339. 

Justices  and  constables — section  5  construed,    p.  419. 

Master*s  sale — what  rebuts  claims  of  Irregularity  In  certificate  of 
publication  of  notice,    p.  429. 

Plea  of  jurisdiction — form  of  Judgment  upon  sustaining,    p.  366. 

Want  of  prosecution — when  dismissal  proper  for.    p.  133. 

JUDICIAL  NOTICE. 
See  Evidence. 

JUDICIAL  SALES. 
Master's  sale — what  rebuts  claims  of  irregularity  in  certificate  of 
publication  of  notice,    p.  429. 

JURISDICTION. 
Appeal — what  essential  to  Jurisdiction  of,  taken  from  justice,    p.  73. 
Conflict  of  jurisdiction — when  arises,    p.  473. 
General  appearance — what  amounts  to.    p.  325. 
Judgment — form  of,  upon  sustaining  plea  to  Jurisdiction,    p.  366. 
Justice  of  the  peace — when  loses  Jurisdiction,    p.  419. 
Order  of  dismissal — when  cannot  be  set  aside,    p.  399. 
Presumptions — which  aid  Jurisdiction,    p.  580. 
Service  of  process — when  does  not  confer  Jurisdiction  ac  to  insur- 
ance company  defendant,    p.  366. 
Superior  Court  of  Cook  County — Jurisdiction  of.    p.  580. 
Territorial — when  question  of,  cannot  be  raised,     p.  527. 
Writ  of  pro?! tbttton— Jurisdiction  of  Appellate  Courts  to  Issue,    p.  49. 
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JUSTICES  AND  CONSTABLES. 

A.ct — section  5  construed,    p.  419. 

Constable — when  surety  of,  not  liable,    p.  642. 

False  imprisonment — when  justice  of  peace  not  liable  in  civil  ac- 
tion for.    p.  374. 

Jurisdiction — what  essential  to,  of  appeal  taken  from  Justice  of  the 
peace,    p.  73. 

when  justice  loses,    p.  419. 

Prayer  for  appeal — what  not  equivalent  to.    p.  419. 

LACHES. 
Separate  maintenance — when  right  to  relief  not  barred  by  laches, 
p.  185. 

LANDLORD  AND  TENANT. 
Crop — when  landlord  cannot  recover  of  purchaser  of.    p.  412. 
Hold-over — effect  of.    p.  467. 
Landlord  and  tenant — when  former  cannot  recover  of  purchaser  of 

crop.    p.  412. 
Lease — on  mine,  construed,    p.  104. 

when  assignment  of,  deemed  oral.    p.  151. 

Specific  performance — when  not  awarded  of  lease,    p.  151. 
Statute  of  Frauds — when  option  for  renewal  of  lease  within,    p. 

151. 
Statute    of    Limitations — when    20-year    provision    begins    to    run 

against  landlord,    p.  416. 

LOCAL  IMPROVEMENTS. 
Amount   of  assessment — when  city   deemed   to  have  collected,    p. 

121. 
Interest — when  city  liable  for,  upon  special  assessment  vouchers. 

p.  121. 
Vouchers — when  may  be  paid  from  general  funds,    p.  121. 
when  payment  of,  may  not  be  made  from  instalment  other  than 

that  against  which  it  is  issued,    p.  121. 

LUNATICS. 
Writ  of  error — who  may  sue  out,  on  behalf  of  insane  person,    p. 
429. 

MANDAMUS. 
Demurrer — when  should  be  carried  back  to  petition,    p.  620. 
Petition — what  must  show.    p.  620. 
when  defective,    p.  620. 

MASTER  AND  SERVANT. 
Actionable  negligence — what  constitutes,    p.  204. 
Arrest  of  motorman — what  competent  with  respect  to.    p.  161. 
45 


/? 
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Assumed  r<«lc— what  does  not  preclude  operation  of  doctrine  of.    p. 
136. 

when  error  to  refuse  instruction  upon.    p.  204. 

when  doctrine  of,  applies,    pp.  136,  173,  204,  628. 

when  doctrine  of,  does  not  apply,    pp.  193,  253. 

when  question  of,  for  Jury.    p.  148. 

Bridges — duty  of  city  with  respect  to.    p.  254. 

Collision — when  result  of  negligence,    p.  656. 

Contributory  nefligence— when  appears  as  matter  of  law.     p.  137. 

when  established,    p.  532. 

Coroner's  verdict— competency  of.    p.  244. 

Damages — how  amount  of,  determined  in  death  case  where   plain- 
tiff's intestate  was  a  child  of  tender  years,    p.  160. 

Declaration — when  does  not  state  cause  of  action,    p.  661. 

Evidence—whVLt  competent  with  respect  to  condition  of  machinery, 
p.  204. 

Expert  testim^mu — when  not  competent,    p.  193. 

Extra-hagardous  employment — how  question  of  whether  child  under 
16  years  has  been  employed  at,  determined,    p.  192. 

Lessee  company — when  owner  of  tracks  liable  for  negligence   of. 
p.  53. 

Licensee — ^who  not  mere.    p.  53. 

Master^when  owes  no  duty  to  servant,    p.  628. 

Measure  of  damages— when  improperly  stated  in  death  case.     p. 
161. 

Medical  expert — when  testimony  of,  competent,    p.  655. 

Negligence — what  not  defense  to  charge  of.    p.  237. 

Next  of  kin — when  averment  sufficient    p.  161. 

Ordinary  care — ^how  question  of  exercise  of,  determined  with   re- 
spect to  child  14  years  of  age.    p.  193. 

Proxi7n€Ue  cause — ^how  question  of,  determined,    p.  237. 

Res  ipsa  loquitur — when  doctrine  of,  does  not  apply,    p.  101. 

Res  judicata — when  fellow-servant  question  is.    p.  253. 

Rules — ^when  competent,    p.  161. 

8afe  place  to  work — ^limitations  of  rule  requiring  master  to  furnish, 
p.  423. 

Test — ^as  to  existence  of  relation  of  master  and  servant    p.  253. 

Warning  of  danger — when  master  need  not  give.    p.  173. 

MASTERS  IN  CHANCERY. 

Decree — ^how  far  subject  to  review  in  absence  of  objections  and  ex- 
ceptions to  master's  report  upon  which  it  is  predicated,    p.  33. 

Fees — when  order  of  dismissal  does  not  affect    p.  339. 

Master's  «oZe— what  rebuts  claims  of  irregularity  in  certificate  of 
publication  of  notice,    p.  429. 

Party — when  master  in  chancery  becomes,    p.  339. 
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MEASURE  OF  DAMAGES. 
Damages — how  amount  of,  determined  In  death  case  where  plain- 
tiff's intestate  was  a  child  of  tender  years,    p.  160. 
Instruction — measure  of  damages  improperly  stated,    p.  161. 

when  upon  measure  of  damages  erroneous,    p.  556. 

Rescission — measure  of  damages  in  action  to  recover  for.    p.  262. 

MERGER. 
Executory  contract — when  merged  in  deed.    p.  390. 

MINES  AND   MINERS  ACT. 
Lease — on  mine,  construed,    p.  104. 

MORTGAGES. 

Extension  of  time  of  payment — what  does  not  establish  valid  agree- 
ment for.      p.  33. 

when  agreement  authorizing,  not  revoked  by  death,    p.  33. 

Foreclosure — duty  of  trustee  as  party  to.    p.  16. 

— —who  necessary  parties  to.    p.  15. 

who  not  necessary  parties  to.    p.  16. 

when   rents  accruing   during   period   of   redemption   properly 

applied  in  extinguishment  of  deficiency  decree,    p.  33. 

Res  judicata — when  lien  of  trust  deed  is.      p.  34. 

Trust  deed — what  does  not  render  void.    p.  12. 

Usury — when  note  representing  compounded  interest  not  tainted 
with.    p.  16. 

MOTIONS  FOR  NEW  TRIALS. 
Verdict — when  not  disturbed,    p.  559. 

when  not  disturbed  as  against  the  evidence,    pp.  75,  359,  441, 

470. 

when  not  excessive,    pp.  75,  198. 

when  set  aside  on  review,    p.  645. 

Waiver— what  not.    p.  675. 

MUNICIPAL  CORPORATIONS. 
Bridges — duty  of  city  with  respect  to.    p.  254. 
Bonds — what  preliminary  to  issuance  of,  to  erect  school  house,    p. 

620. 
Compensation — right  of  officials  to.    p.  636. 
Constitution— when  ordinance  in  violation  of  section  21  of  article 

6.    p.  536. 
Damnum  absque  injuria — when  city  not  liable  for  destruction  of 

private  property,    p.  606. 
Deposit— vrhen  forfeited,     p.  635. 
Educational  purposes — power  of  city  council  of  Peoria  with  respect 

to  taxation  for.    p.  488. 
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Franchise — how  ordinance  granting  construed,    it  698. 

when  does  not  require  equipment  of  cars  with  fenders,    p. 

572. 
Injunction — when  does  not  lie  to  restrain  maintenance  of  ohstruc- 

tion  in  public  street    p.  294. 
Local  improvements — when  city  deemed  to  have  collected  amount  of 

assessment    p.  121. 
when  city  liable  for  interest  upon  special  assessment  vouchers. 

p.  121. 
when  payment  of  special  assessment  vouchers  may  not  be  made 

from  instalment  of  assessments  other  than  that  against  which 

it  is  issued,    p.  121. 
when  special  assessment  vouchers  may  be  paid  from  general 

funds,    p.  121. 
Negligence — when  city  guilty  of.    p.  676. 
Ordinance — ^validity  of,  requiring  ringing  of  bell.    p.  63. 

MUNICIPAL  COURT. 
Bill  of  particulars — when  sufficient    p.  116. 
Finding — ^when  not  disturbed,    p.  631. 

NAMES. 
Idem  sonans — what  are.    p.  429. 

NEGLIGENCE. 

Arrest  of  motorman — what  competent  with  respect  to.    p.  161. 

Assumed  risk — ^what  does  not  preclude  operation  of  doctrine  of.  p. 
136. 

when  doctrine  of,  applies,    pp.  136,  173,  204.  628. 

when  doctrine  of,  does  not  apply,    pp.  193,  253. 

when  question  of,  for  Jury.    p.  148. 

Collision — when  result  of  negligence,    p.  655. 

Communication  of  fire — what  constitutes  negligence  resulting  in.  p. 
116. 

Contributory  negligence — what  does  not  constitute,  in  use  of  side- 
walk,   p.  244. 

when  appears  as  matter  of  law.    p.  137. 

when  estabKshed.    p.  532. 

when  person  driving  upon  railroad  tracks  guilty  of.    p.  63. 

when  question  of  fact  for  Jury.    p.  89. 

Coroner's  verdict — competency  of.    p.  244. 

Crossing  street  car  tracks — considerations  which  enter  Into  deter- 
mination of  question  of  negligence,  as  one  of  fact,  where  child 
of  tender  years  is  injured  while,    p.  160. 

what  does  not  relieve  from  charge  of  negligence  when  child 

of  tender  years  is  injured  while,    p.  160. 
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Damages — ^how  amount  of,  determined  in  death  case  where  plain- 
tiff's intestate  was  a  child  of  tender  years,    p.  160. 

Declaration — when  does  not  state  cause  of  action,    p.  661. 

Defense — what  not,  to  charge  of  negligence,    p.  237. 

Eliminated  counts — when  impropriety  in  permitting  jury  to  take, 
upon  retirement,  not  subject  to  review,    p.  161. 

Evidence — what  competent  with  respect  to  condition  of  machinery, 
p.  204. 

Exercise  of  care — when  instruction  upon,  by  parents,  misleading,  p. 
572. 

Expert  testimonj^ — when  not  competent,    p.  193. 

Extra-hazardous  employment — ^how  question  of  whether  child  under 
16  years  has  been  employed  at,  determined,    p.  192. 

Fenders — instruction  upon  negligence  in  failing  to  use,  approved, 
p.  572. 

when  franchise  ordinance  does  not  require  equipment  of  cars 

with.    p.  572. 

Lessee  company — when  owner  of  tracks  liable  for  negligence  of. 
p.  53. 

Licensee — extent  of  obligation  due  to.    p.  85. 

who  not  mere.    p.  53, 

Master — ^when  owes  no  duty  to  servant    p.  628. 

Master  and  servant — ^test  as  to  existence  of  relation  of.    p.  253. 

Measure  of  damages — when  improperly  stated  in  death  case.  p. 
161. 

Medical  expert — ^when  testimony  of,  competent,    p.  655. 

Municipal  corporation — when  guilty  of  negligence,    p.  676. 

Jfext  of  Icin — when  averment  sufficient,    p.  161. 

Ordinance — ^validity  of,  requiring  ringing  of  bell.    p.  53. 

Ordinary  care — how  question  of  exercise  of,  determined  with  re- 
spect to  child  14  years  of  age.    p.  193. 

Passenger  and  carrier — when  relation  of,  does  not  exist,    p.  85. 

Proximate  cause — how  question  of,  determined,    p.  237. 

Question  of  negligence — when,  for  Jury.    p.  89.  • 

Res  ipsa  Zogwitwr— when  doctrine  of,  does  not  apply,    p.  101. 

Res  judicata — when  fellow-servant  question  is.    p.  253. 

Rules — when  competent,    p.  161. 

Safe  place  to  toork — ^limitations  of  rule  requiring  master  to  furnish, 
p.  423. 

Street  intersection — ^when  evidence  does  not  establish  negligence  re- 
sulting in  injury  at.    p.  9. 

Warning  of  danger — ^when  master  need  not  give.    p.  173. 

NEGOTIABLE  INSTRUMENTS. 
Failure  of  consideration — ^when  defense  of  not  established,    p.  445. 
Protest  fees — when  not  error  to  exclude  proof  as  to.    p.  608. 
Validity  of  note — ^what  evidence  competent  to  show.    p.  608. 
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NOTARIES  PUBLIC. 
Acknowledgment — effect  of  absence  of.    p.  513. 
i^vrat— effect  of  omission  of.    p.  213. 
Notarial  certificate — what  evidence  essential  to  overcome,    p.  513. 

NOTICES. 
Assessment  of  damages — when  defendant  entitled  to  notice  of.    p.  94. 
Possession — effect  of,  as  notice,    p.  549. 

NUISANCES. 
Injunction — when  does  not  lie  to  restrain  maintenance  of  obstruc- 
tion in  public  street,      p.  294. 

when  lies  to  restrain  nuisance,     p.  294. 

What  constitutes,    p.  295. 

ORDINANCES. 
Constitution — when  .ordinance  in  violation  of  section  21  of  article 

6.    p.  536. 
Franchise — when  does  not  require  equipment  of  cars  with  fenders. 

p.  572. 
Ringing  of  hell — validity  of  ordinance  requiring,    p.  53. 

PARKS. 
Contract— what  constitutes,  as  between  bidder  and  park  commis- 
sioners,   p.  635. 

PARTIES. 
Foreclosure — duty  of  trustee  as  party  to.    p.  16. 

who  necessary  parties  to.    p.  15. 

who  not  necessary  parties  to.    p.  16. 

Master  in  chancery — when  becomes  party,    p.  339. 
Misjoinder— vfhSit  does  not  waive  objection  of.    p.  661. 
Unknown  owners — practice  where,  are  made  parties,    p.  15. 

PARTITION. 
Dow?cr— when  gross  sum  may  be  awarded  in  lieu  of.    p.  61. 

PARTNERSHIP. 
Individual  note — what  essential  to  charge  partnership  with  liability 

upon.    p.  563. 
jSfcf-o/f— extent  of  partner's  right  to.    p.  563. 
when  defense  of,  does  not  lie.    p.  321. 

PASSENGER   AND    CARRIER. 
Relation — when  does  not  exist,    p.  85. 
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PENALTIES  AND  FORFEITURES. 
Deposit — when  forfeited,    p.  635. 
Fraternal  henefit  society — ^how  contract  of  insurance  construed  upon 

question  of  forfeiture,    p.  4. 
Notice — when  essential  of  intention  to  enforce  forfeiture,    p.  262. 

PERSONAL  INJURIES. 

Actionable  negligence — what  constitutes,    p.  204. 

Arrest  of  motorman — what  competent  with  respect  to.    p.  161. 

Assumed  risk — ^what  does  not  preclude  operation  of  doctrine  of.  p. 
136. 

when  doctrine  of,  applies,    pp.  136,  173,  204,  628. 

when  doctrine  of,  does  not  apply,    pp.  193,  253. 

when  question  of,  for  jury.    p.  148. 

Bridges — duty  of  city  with  respect  to.    p.  254. 

Collision — when  result  of  negligence,    p.  655. 

Contributory  negligence — what  does  not  constitute,  in  use  of  side- 
walk,   p.  244. 

when  appears  as  matter  of  law.    p.  137. 

when  established,    p.  532. 

when  person  driving  upon  railroad  tracks  guilty  of.    p.  53. 

when  question  of  fact  for  Jury.    p.  89. 

Coroner's  verdict — competency  of.    p.  244. 

Crossing  street  car  tracks — considerations  which  enter  into  deter- 
mination of  question  of  negligence,  as  one  of  fact,  where  child 
of  tender  years  is  injured  while,    p.  160. 

what  does  not  relieve  from  charge  of  negligence  when  child  of 

tender  years  is  injured  while,    p.  160. 

Damages — how  amount  of,  determined  in  death  case  where  plain- 
tiff's intestate  was  a  child  of  tender  years,    p.  160. 

Declaration — when  does  not  state  cause  of  action,    p.  661. 

Eliminated  counts — when  impropriety  in  permitting  jury  to  take, 
upon  retirement,  not  subject  to  review,    p.  161. 

Evidence — what  competent  with  respect  to  condition  of  machinery, 
p.  204. 

Exercise  of  care — ^when  instruction  upon,  by  parents,  misleading, 
p.  572. 

Expert  testimony — ^when  not  competent,    p.  193. 

Extra-hazardous  employment — how  question  of  whether  child  under 
16  years  has  been  employed  at,  determined,     p.  192. 

Fenders — instruction  upon  negligence  in  failing  to  use,  approved, 
p.  572. 

when  franchise  ordinance  does  not  require  equipment  of  cars 

with.    p.  572. 

Lessee  company — ^when  owner  of  tracks  liable  for  negligence  of. 
p.  53. 

lAcensee — extent  of  obligation  due  to.    p.  85. 
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Licensee — who  not  mere.    p.  53. 

Master — when  owes  no  duty  to  servant    p.  628. 

Master  and  servant — ^test  as  to  existence  of  relation  of.    p.  253. 

Measure  of  damages — when  improperly  stated  in  death  case.  p. 
161. 

Medical  expert — when  testimony  of,  competent,    p.  655. 

yeffliffence — what  not  defense  to  charge  of.    p.  237. 

when  city  guilty  of.    p.  676. 

when  evidence  does  not  establish,  resulting  in  injury  at  street 

Intersection,    p.  9. 

Next  of  kin — when  averment  sufficient    p.  161. 

Ordinance — ^validity  of,  requiring  ringing  of  bell.    p.  53. 

Ordinary  care — how  question  of  exercise  of,  determined  with  re- 
spect to  child  14  years  of  age.    p.  193. 

Passenger  and  carrier — when  relation  of,  does  not  exist    p.  85. 

Proximate  cause — ^how  question  of,  determined,    p.  237. 

Question  of  negligence — when,  for  jury.    p.  89. 

I^es  ipsa  loquitur — ^when  doctrine  of,  does  not  apply,    p.  101. 

Res  judicata — when  fellow-servant  question  is.    p.  253. 

Rules — when  competent    p.  161. 

Safe  place  to  work — ^limitations  of  rule  requiring  master  to  furnish, 
p.  423. 

Warning  of  danger — ^when  master  need  not  give.    p.  173. 

PEORIA. 
Educational  purposes — power  of  city  council  of  Peoria  with  respect 
to  taxation  for.    p.  488. 

PERSONAL  PROPERTY. 
Vendee — when  liable  for  full  purchase  price,    p.  1. 

PLEADING. 
Bill  of  complaint — ^how  should  be  construed,    p.  151. 

when  error  to  deny  leave  to  amend,    p.  218. 

Bill  of  particulars — ^power  of  court  of  chancery  to  require,    p.  472. 
Chancery — character  of  allegations  required  in.    p.  473. 
Conservator — duty  of  court  upon  failure  of,  to  answer,    p.  428. 
Conspiracy — when  indictment  sufficiently  charges,    p.  112. 
Declaration — ^how  construed  after  discontinuance  as  to  one  defend- 
ant   p.  253. 

when  does  not  state  cause  of  action,    p.  661. 

Default — appropriate  form  of,  where  defendant  fails  to  plead,    p.  94. 
Demurrer — effect  of  answer  after,  overruled,    p.  580. 

what  not  admitted  by.    p.  151. 

when  action  of  court  in  carrying,  back,  proper,    p.  636. 

Duplicity — when  established,    p.  478. 

Equity — when  Statute  of  Frauds  cannot  be  availed  of  in.    p.  548. 
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Estoppel — when  plea  of,  informal,    p.  536. 
Foreclosure — who  necessary  parties  to.    p.  15. 

who  not  necessary  parties  to.    p.  16. 

General  appearance — what  amounts  to.    p.  325. 

Immaterial  issue — effect  of.    p.  429. 

Information — power  of  court  to  permit  amendment  of.    p.  500. 

Interest — when  need  not  be  claimed  In  declaration,    p.  479. 

Judgment — ^form  of,  upon  sustaining  plea  to  Jurisdiction,    p.  366. 

Judgment  in  bar — ^when  pleading  inartificial  in  praying,    p.  478. 

Mandamus — what  petition  for,  must  show.    p.  620. 

when  demurrer  should  be  carried  back  to  petition,    p.  620. 

Misjoinder— what  does  not  waive  objection  of.    p.  661. 

what  waives  question  of.    p.  75. 

when  need  not  be  pleaded,    p.  661. 

Multifariousness — when  question  of,  cannot  be  raised,    p.  507. 
Municipal  Court — when  bill  of  particulars  sufficient,    p.  116. 
Next  of  kin — ^when  averment  sufficient    p.  161. 
Partnership — extent  of  partner's  right  to  set-off.    p.  563. 
Res  judicata — ^when  plea  of,  insufficient,    p.  536. 

when  question  of  agency  is.    p.  495. 

Set-off — when  defense  of,  does  not  lie.    p.  320. 
Statute  of  Frauds — who  cannot  plead  defense  of.    p.  549. 
Stipulation — effect  of,  waiving  Informalities  in  pleading,    p.  353. 
Variance — rule  with  respect  to,  in  chancery,    p.  16. 

what  essential  to  preserve  question  of,  for  review,    p.  197. 

when  does  not  exist,    p.  197. 

when  question  of,  not  presented  for  review,    p.  148. 

PRACTICE. 

Additional  abstract — when  should  be  filed,    p.  495. 

Administration  Act — section  68  construed,    p.  405. 

Affirmance — when  results  by  operation  of  law.    p.  493. 

Amendment — when  action  of  court  in  permitting,  cannot  be  com- 
plained of.    p.  151. 

when  error  to  deny  leave  to  make,  of  bill  of  complaint,    p. 

218. 

Appeal — when  propriety  of,  not  considered,    p.  608. 

Appealable — when  order  not.    p.  158. 

Arguments  of  counsel — ^power  of  court  to  control,    p.  572. 

what  not  within  legitimate  scope  of.    p.  81. 

when  ground  for  reversal,    p.  572. 

Assessment  of  damages — right  of  cross-examination  upon.    p.  608. 

^when  defendant  entitled  to  notice  of.    p.  94. 

Assignment  of  error — when  essential  to  review,    p.  198. 

when  waived,    p.  499. 

Assumpsit — when  Judgment  In,  irregular,    p.  495. 
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Bill  of  vomplaint — how  should  be  construed,    p.  151. 

<— when  dismissal  of.  Improper,    p.  463. 

Bill  of  exveptUmi — effect  given  to  inartificial  certificate,    p.  325. 

effect  of  omission  in,  with  respect  to  certificate  that  instruc- 
tions shown  were  all  given,    p.  326. 

Bill  of  particulars — power  of  court  of  chancery  to  require,    p.  472. 

Bond — when,  given  upon  appeal,  informal,    p.  325. 

Change  of  venue — what  insuflicient  to  show  consent  of  co-parties  to 
application  for.    p.  353. 

Clerical  mistake — effect  of,  in  decree,    p.  429. 

Conduct  of  counsel — when  ground  for  reversal,    p.  468. 

Conservator-^uty  of  court  upon  failure  of,  to  answer,    p.  428. 

Constitutional  question — when  not  involved,    p.  496. 

Continuance — when  motion  for,  properly  denied,    p.  601. 

Contributory  negligence — when  question  of  fact  for  Jury.    p.  89. 

Declaration — ^how  construed  after  discontinuance  as  to  one  defend- 
ant   p.  253. 

Decree — how  far  subject  to  review  in  absence  of  objections  and  ex- 
ceptions of  master's  report  upon  which  it  is  predicated,    p.  33. 

Default — appropriate  form  of,  where  defendant  fails  to  plead,    p.  94. 

when  entry  of,  erroneous,    p.  92. 

when  error  to  enter,    p.  429. 

Demurrer^-^ttect  of  answer  after,  overruled,    p.  6S0. 

what  not  admitted  by.    p.  151. 

when  action  of  court  in  carrying,  back,  proper,    p.  636. 

Depositions — ^when  motion  to  suppress,  comes  too  late.    p.  669. 

Dismissal — ^what  not  tantamount  to.    p.  660. 

Dissolve  injunction — when  appeal  must  be  taken  from  order  refus- 
ing to.    p.  698. 

Eliminated  counts — when  impropriety  in  permitting  jury  to  take, 
upon  retirement,  not  subject  to  review,    p.  161. 

Equity — when  Statute  of  Frauds  cannot  be  availed  of  in.    p.  648. 

Estoppel — when  plea  of,  informal,    p.  636. 

Evidence — what  does  not  cure  error  in  admitting  erroneous,    p.  412. 

what  essential  to  save  for  review  propriety  of  ruling  excluding 

evidence,    p.  363. 

when  admission  of  Incompetent,  will  not  reverse,    p.  393. 

when  competency  of  books  cannot  be  questioned,    p.  448. 

when  improper  exclusion  of,  will  not  reverse,    p.  360. 

Final  order— what  is.    p.  408. 

Foreclosure — who  not  necessary  parties  to.    p.  16. 

General  appearance — ^what  amounts  to.    p.  326. 

ImmxUerial  i«««e— effect  of.    p.  429. 

Incomplete  iMue«— effect  of.    pp.  636,  608. 

Information — ^power  of  court  to  permit  amendment  of.    p.  500. 

Injunction — ^what  essential  to  valid  form  of.    p.  294. 
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Injunction — when  damages  upon  dissolution  should  not  be  awarded. 

p.  463. 
when  granting  of,  without  bond,   cannot   be  complained   of. 

p.  598. 

when  may  be  granted  without  bond.    p.  598. 

Instruction — what  essential  to  review,    p.  325. 

Interest — when  need  not  be  claimed  in  declaration,    p.  479. 

Joint  judgment — when  erroneous,    p.  661. 

Judgment — effect  of  error  in.    p.  661. 

form  of,  upon  sustaining  plea  to  jurisdiction,    p.  366. 

Judgment  in  har — when  pleading  inartificial  in  praying,    p.  478. 

Jurat — effect  of  omission  of.    p.  213. 

Jurisdiction — what  essential  to,  of  appeal  taken  from  justice  of  the 

peace,    p.  73. 

when  order  of  dismissal  cannot  be  set  aside,    p.  339. 

Mandamus — when  demurrer  should  be  carried  back  to  petition,    p. 

620. 

when  petition  for,  defective,    p.  620. 

Master  in  chancery — when  becomes  party,    p.  339. 

when  order  of  dismissal  does  not  affect  fees  of.    p.  339. 

Misjoinder — what  does  not  waive  objection  of.    p.  661. 

what  waives  question  of.    p.  75. 

when  need  not  be  pleaded,    p.  661. 

Motion^  for  new  trial — what  does  not  waive,    p.  675. 
Multifariousness — when  question  of,  cannot  be  raised,    p.  507. 
Municipal  Court — when  bill  of  particulars  sufficient,    p.  116. 
Partnership—extent  of  partner's  right  to  set-off.    p.  563. 
Perfecting  appeal — construction  of  particular  method,    p.  325. 
Prayer  for  appeal — what  not  equivalent  to.    p.  419. 
Prohate  Court — when  appeal  from,  properly  perfected,    p.  405. 
Probate  of  toill — right  of  petitioner  to  dismiss  application  for.    p. 

408. 
Propositions  of  law — ^what  not  presentation  of.    p.  387. 

when  not  subject  to  review,    p.  393. 

when  statute  with  regard  to,  has  no  application,    p.  387. 

Question  of  negligence — ^when.  for  jury.    p.  89. 
Reason  for  ruling — when  erroneous,  ground  for  reversal,    p.  543. 
Recitals  of  clerk — effect  where,  conflict  with  order  of  court,    p.  151. 
Record — what  part  of,  without  incorporation  in  bill  of  exceptions. 

pp.  92,  94. 
Res  judicata — when  plea  of,  insufficient,    p.  536. 
Reversal — when  cannot  be  as  to  some  defendants  only.    p.  661. 
Rules  of  court— y^hen  nonobservance  of,  immaterial,    p.  429. 
Service   of  process — when   certificate  of   publication   sufficient,    p. 

429. 
when  does  not  confer  jurisdiction  as  to  insurance  company  de- 
fendant,   p.  366. 
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Se<-o/r— when  defense  of,  doee  not  lie.    p.  320. 
Statute  of  Frauds — ^who  cannot  plead  defense  of.    p,  549. 
£ffipula(ion— effect  of,  waiving  Informalities  in  pleading,    p.  353. 
Bua  9panta — ^what  question  not  raised  by  the  court    p.  556. 
Subject  to  review — what  question  not.    p.  559. 

when  action  of  court  not    p.  448. 

when  Instructions  not    p.  476. 

when  questions  raised  not    p.  438. 

Tale9men — ^when  defendant  must  first  examine,    p.  501. 
Territorial  jurisdiction — when  question   of,   cannot   be   raised,    p. 

627. 
Transcript  of  record — what  not  part  of,  without  incorporation  in  bill 

of  exceptions,    p.  325. 

when  rules  of  court  not  part  of.    p.  429. 

Unknown  oumer^^practice  where,  are  made  parties,    p.  15. 
yariance^rule  with  respect  to,  in  chancery,    p.  16. 

what  essential  to  preserve  question  of,  for  review,    p.  197. 

when  does  not  exist,    p.  197. 

when  objection  comes  too  late.    p.  237. 

when  question  of,  not  presented  for  review,    p.  148. 

Verdict — ^when  not  disturbed,    p.  559. 

when  not  disturbed  as  against  the  evidence,    pp.  75,  359,  441, 

470. 

when  not  excessive,    pp.  76,  198. 

when  set  aside  on  review,    p.  645. 

Want  of  prosecution — when  dismissal  proper  for.    p.  133. 

Writ  of  error— who  may  sue  out,  on  behalf  of  insane  person,    p. 

429. 
Writ  of  prohibition — ^to  whom  runs.    p.  49. 

PRESUMPTIONS. 
Instructions — presumption  as  to  consideration  by  jury.    p.  441. 
Jurisdiction — ^presumptions  which  aid.    p.  580. 

PRINCIPAL  AND  AGENT. 
Agent— how  far  may  bind  principal,    p.  263. 

when  may  bind  principal  though  acting  without  authority,    p. 

645. 
Authority  of  agent — when  not  established,    p.  632. 
Delivery— estoppel  to  deny  agency  to  make.    p.  513. 
Relation — when  established,    p.  495. 
Res  judicata — when  question  of  agency  is.    p.  495. 

PRINCIPAL  AND  SURETY. 
ConstahU— when  surety  of,  not  liable,    p.  642. 
Extension  of  time  of  payment— what  does  not  establish  valid  agree- 
ment for.    p.  33. 
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Extension  of  time  of  payment — when  agreement  authorlzins*  not 

revoked  by  death,    p.  33. 
Release — ^burden  of  proving,    p.  33. 

PROBATE  COURTSf. 
Appeal — when  properly  perfected,    p.  405. 

PROHIBITION. 
Writ    of   prohibition — Jurisdiction    of    Appellate    Courts   to    issue, 
p.  49. 

PROPOSITIONS  OF  LAW. 
Presentation — what  not.    p.  387. 
Statute — ^when  has  no  application,    p.  387. 
Subject  to  review — when  not.    p.  393. 

PUBLICATION. 
Defects  in  service — when  recitals  of  decree  do  not  aid.    p.  15. 
Master's  sale — what  rebuts  claims  of  irregularity  in  certificate  of 

publication  of  notice,    p.  429. 
Service  of  process — effect  of,  where  had  by  publication,    p.  370. 
when  certificate  of  publication  sufficient,    p.  429. 

PURPRESTURBS. 
Injunction — when  does  not  lie  to  restrain  maintenance  of  obstruc- 
tion in  public  street,    p.  294. 

RAILROADS. 
Communication  of  fire — what  constitutes  negligence  resulting  in. 

p.  116. 
Delivery — what  prima  facie  proof  of.    p.  107. 
Lessee  company — ^when  owner  of  tracks  liable  for  negligence    of. 

p.  53. 
Licensee — extent  of  obligation  due  to.    p.  85. 
Ordinance — ^validity  of,  requiring  ringing  of  beil.    p.  53. 
Passenger  and  carrier — when  relation  of,  does  not  exist,    p.  85. 

REAL  PROPERTY. 
Communication  of  fire — what  constitutes  negligence  resulting  in. 

p.  116. 
Conveyances — when  deed  passes  fee;  when  not.    p.  393. 
Covenants  of  deed — when  wife  not  liable  upon.    p.  507. 
Covenants  of  warranty — eftect  of.    p.  513. 
Delivery — estoppel  to  deny  agency  to  make.    p.  513. 
Dower — how  right  to  assignment  of,  will  be  enforced,    p.  61. 

when  gross  sum  may  be  awarded  in  lieu  of.    p.  61. 

Executory  contract — when  merged  in  deed.    p.  390. 

Forcible  entry  and  detainer— eftect  of  introduction  of  sheriff's  deed. 

p.  142. 
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Notarial  certificate — ^what  eyidence  eBsential  to  OTercome.    p.  513. 
yotice — effect  of  poesession  as.    p.  549. 

RescitHon — when  purchase  money  may  be  recovered  upon.    p.  262. 
Statute  of  limitationB — ^what  evidence  competent  to  establish  bar 

of  20-year  provision,    p.  416. 
when    20-year  provision   begins   to   run   a^inst   landlord,    p. 

416. 
Vendor  and  vendee — ^when  latter  acquires  right  to  possession  of  real 

estate,    p.  383. 

when  latter  cannot  recover  purchase  price,    p.  398. 

when  latter  not  bound  to  pay  purchase  price,    p.  393. 

RBCBIVERSHIPS. 
Joint  Judgment — ^when  erroneous,    p.  661. 

RECORDS. 

Bill  of  exceptions — effect  given  to  inartificial  certificate,    p.  32. 

effect  of  omission  In,  with  respect  to  certificate  that  instruc- 
tions shown  were  all  given,    p.  325. 

what  part  of  record  without  incorporation  in.    pp.  93,  94. 

Recitals  of  clerfc— effect  where,  conflict  with  order  of  court,    p.  151. 

Transcript  of  record — what  not  part  of,  without  incorporation  in 
bill  of  exceptions,    p.  325. 

when  rules  of  court  not  part  of.    p.  429i 

RECOUPMENT. 
Partnership — extent  of  partner's  right  to  set-off.    p.  563. 
Set-off — when  defense  of,  does  not  lie.    p.  320. 

REDEMPTION. 

Foreclosure — when  rents  accruing  during  period  of  redemption  prop- 
erly applied  in  extinguishment  of  deficiency  decree,    p.  33. 

RELEASES. 
Construction — of  particular  release,    p.  277. 

RES  JUDICATA. 
Agencu — ^when  question  of,  res  judicata,    p.  495. 
Fellow-servant  question — ^when  is  res  judicata,    p.  253. 
Former  judgment — when  is.    p.  387. 
Plea — when  insufficient,    p.  536. 

REVENUE. 
Educational  purposes — power  of  city  council  of  Peoria  with  respect 
to  taxation  for.    p.  488. 
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ROADS  AND  BRIDGES. 
Bridges — duty  of  city  with  respect  to.    p.  254. 

SALES. 
Chancery — power  of,  with  respect  to  sales  to  effectuate  testamentary 

intention,    p.  513. 
Master's  sale — ^what  rebuts  claims  of  irregularity  in  certificate  of 

publication  of  notice,    p.  429. 
Vendee — when  liable  for  full  purchase  price,    p.  1. 
Warehouseman — when  sale  by,  illegal,    p.  652. 

SCHOOLS. 
Bonds — ^what  preliminary  to  issuance  of,  to  erect  school  house,    p. 

620. 
Educational  purposes — power  of  city  council  of  Peoria  with  respect 

to  taxation  for.    p.  488. 

SEPARATE  MAINTENANCE. 
AHmonu — ^how  award  of,  determined,    p.  185. 
Laches — when  right  to  relief  not  barred  by.    p.  185. 
Solicitor's  fees — ^when  allowance  of,  improper,    p.  185. 

SERVICE  OF  PROCESS. 
Certificate  of  publication — when  sufficient,    p.  429. 
Decree — when  recitals  do  not  aid  defects  in  service,    p.  15. 
General  appearance — ^what  amounts  to.    p.  325. 
Insurance  company — when  service  of  process  does  not  confer  juris- 
diction as  to.    p.  366. 
Publication — effect  of  service  where  had  by.    p.  370. 
Unknown  owners — ^practice  where,  are  made  parties,    p.  15. 

SET-OFF. 
Defense — when  does  not  lie.    p.  320. 
Partnership — extent  of  partner's  right  to  set-off.    p.  563. 

SPECIAL  ASSESSMENTS. 
See  Local  Improvements. 

SPECIFIC    PERFORMANCE. 
Lease — when  specific  performance  of,  not  awarded,    p.  151. 

STATUTE  OF  FRAUDS. 
Defense  of  statute — who  cannot  plead,    p.  549. 
^gin^l/— when  Statute  of  Frauds  cannot  be  availed  of  In.    p.  548. 
Renewal  of  lease — when  option  for,  within  statute,    p.  151. 
Sale  of  land — when  oral  contract  for,  valid,    p.  548. 
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statute  op  limitations. 

Contingent  undertaking — when  statute  begins  to  run  against,     p. 

451. 
Declaration — when  does  not  state  cause  of  action,    p.  661. 
New  cause  of  action — when  declaration  does  not  state,    p.  572. 
Separate  maintenance — when  right  to  relief  not  barred  by  laches. 

p.  185. 
Twenty-year  provision — what  evidence  competent  to  establish  bar 

of.    p.  416. 
when  begins  to  run  against  landlord,    p.  416. 

STATUTORY  LAW. 
Accident  insurance — act  of  June  22,  1893,  construed,    p.  624. 

section  18  of  act  construed,    p.  366. 

Administration  Act — section  68  construed,    p.  405. 

Family  expense — what  is,  within  meaning  of  statute,    p.  631. 

Homestead   loan   association — statute   with    respect   to   priority   of 

loans  construed,    p.  580. 
Justices  and  constables  <tct — section  5  construed,    p.  419. 
Printed  statutes — when  not  competent,    p.  399. 
Warehouse  Act — effect  of  section  10.    p.  652. 

STIPULATIONS. 
Pleadings — effect  of  stipulation  waiving  informalities  in.    p.  353. 

STREETS. 
Injunction — when  does  not  He  to  restrain  maintenance  of  obstruc- 
tion in  public  street,    p.  294. 

SUBPCENAS. 
Contempt — when  witness  not  guilty  of,  for  failure  to  obey  subpoena, 
p.  363. 

SUPERIOR  COURT  OF  COOK  COUNTY. 
Jurisdiction  of.    p.  580. 

SURETYSHIPS. 
Constable — when  surety  of,  not  liable,    p.  642. 
Extension  of  time  of  payment — what  does  not  establish  valid  agree- 
ment for.    p.  33. 

when  agreement  authorizing,  not  revoked  by  death,    p.  33. 

Release — burden  of  proving,    p.  33. 

TAXATION. 
Educational  purposes — power  of  city  council  of  Peoria  with  respect 
to  taxation  for.    p.  488. 


Topical  Index.  721 


TAXATION  OF  COSTS. 
Seb  Costs. 

TORTS. 

ActUmahle  negligence— whBt  constitutes.^  p.  204. 

Communication  of  fire — what  constitutes  negligence   resulting  in. 

p.  116. 
Damnum  absque  in^-irfa — ^when  city  not  liable  for  destruction  of 

private  proper^    p.  606. 

TRANSCRIPT  OF  RECORD. 

Bill  of  exceptions — effect  given  to  inartificial  certificate,    p.  325. 

—  effect  of  omission  in,  with  respect  to  certificate  that  instruc- 
tions shown  were  all  given,    p.  325. 

what  not  part  of  transcript  of  record  without  incorporation 

In.    p.  325. 

Recitals  of  clerk — effect  where,  conflict  with  order  of  court,    p.  151. 

Record — ^what  part  of,  without  incorporation  in  bill  of  exceptions, 
pp.  92,  94. 

Rules  of  court — when  not  part  of  record,    p.  429. 

TRIALS. 
Arguments  of  counsel — power  of  court  to  control,    p.  572. 

what  improper,    p.  412. 

what  not  within  legitimate  scope  of.    p.  81. 

when  ground  for  reversal,    pp.  160,  572. 

Assessment    of   damages — when    defendant   entitled    to   notice    of. 

p.  94. 
Conduct  of  counsel — when  ground  for  reversal,    p.  458. 
Continuance — when  motion  for,  properly  denied,    p.  501. 
Depositions — ^when  motion  to  suppress,  comes  too  late.    p.  559. 
Incomplete  issues — effect  of.    pp.  536,  608. 
Talesmen — when  defendant  must  first  examine,    p.  501. 

TRUST  DEEDS. 

Extension  of  time  of  payment — what  does  Jiot  establish  valid  agree- 
ment for.    p.  33. 

when  agreement  authorizing,  not  revoked  by  death,    p.  33. 

Foreclosure— duty  of  trustee  as  party  to.    p.  16. 

when  rents  accruing  during  period  of  redemption  properly  ap- 
plied In  extinguishment  of  deficiency  decree,    p.  33. 

who  necessary  parties  to.    p.  15. 

who  not  necessary  parties  to.    p.  16. 

Res  judicata — ^when  lien  of  trust  deed  Is.    p.  34. 

Usury — ^when  note  representing  compounded  interest  not  tainted 
with.    p.  16. 

Void— what  does  not  render,    p.  12. 
46 


722  Appellate  Courts  of  Illinois. 

trustees. 

Forcctotitre— duty  of  trustee  as  party  to.    p.  16. 

TRUSTS. 
Chancery — power  of,  with  respec^to  sales  to  effectuate  testamentary 
intention,    p.  513.  ^%^ 

USURY.      •  . 
Compounded  interest — when   note    repreBeE('|n&   not   tainted   with 

usury,    p.  16.  ^ 

Homestead   loan   association — ^what   does   not   establish    usury,     p. 

680. 

VARIANCES. 
Chancery — rule  with  respect  to  variance  in.    p.  16.  'i 

Objection — when  comes  too  late.    p.  237. 
Preservation  for  review — what  essential  to.    p.  197. 
Subject  to  review — when  question  of  variance  not.    p.  148. 
What  not,    p.  197. 

VENDOR  AND  VENDEE. 
Contract— construction  of,  as  to  election  of  rights,    p.  262. 
PurchcLse  price — ^when  vendee  cannot  recover,    p.  398. 

when  vendee  not  bound  to  pay.    p.  393. 

Right  of  possession — ^when  vendee  acquires.    383. 
Vendee — when  liable  for  full  purchase  price,    p.  1. 

VENUE.  CHANGE   OF. 
Consent  of  co-parties — ^what  insufficient  to  show.    p.  353. 

VERDICTS. 
When  not  disturbed,    p.  559. 

When  not  disturbed  as  against  the  evidence,    pp.  75,  359,  441,  470. 
When  not  excessive,    pp.  75,  198. 
When  set  aside  on  review,    p.  645. 

WAIVER. 
Assignment  of  error— when  waived,    p.  499. 
Assumpsit — ^what  does  not  waive  question  of  impropriety  of  action. 

p.  412. 
Demurrer — effect  of  answer  after,  overruled,    p.  580. 
Fees — ^what  not  waiver  by  witness,    p.  363. 
lfi«;oinder— what  does  not  waive  objection  of.    p.  661. 

what  waives  question  of.    p.  75. 

Motion  for  new  trial—wh&t  does  not  waive,    p.  675. 
Subject  to  review — ^what  question  not    p.  559. 
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WAREHOUSEMEN. 
Receipt — ^what  equivalent  to.    p.  652. 
Sale — wheiL  Illegal,    p.  662. 
Warehouse  Act — effect  of  section  10.    p.  652. 

WATER  WORKS  COMPANIES. 
^ranc7ii«e— liow  ordinance  granting  construed,    p.  598. 
Quasi-ifublic  corporations — duty  of.    p.  598. 

WILLS. 

Administrator  with  will  annexed — ^power  of.    p.  513. 

Chancerjf — ^power  of,  with  respect  to  sales  to  effectuate  testamen- 
tary Intention,    p.  513. 

Letters  of  administration — who  not  entitled  to  grant  of  letters,  p. 
456. 

Particular  fund — ^when  debts  payable  from.    p.  616. 

Prol>ate  of  will — right  of  petitioner  to  dismiss  application  for.  p. 
408. 

Setting  aside — ^what  not  ground  for.    p.  458. 

WITNESSES. 
Attorney  and  client — propriety   of   former   becoming   witness,    p. 

412. 
Contempt — when  witness  not  guilty  of,  for  failure  to  obey  subpoena. 

p.  363. 
Fees — what  not  waiver  by  witness,    p.  363. 
Interest — when  witnesses  Incompetent  by  virtue  of.    p.  563. 
Parties  in  interest — ^how  far  competent,    p.  353. 
Refreshing   recollection — when    witness    not    permitted    to    testify 

after,    p.  398. 

WRITS. 
Injunction — what  essential  to  valid  form  of.    p.  294. 
Prohibition — Jurisdiction   of   Appellate    Courts    to    issue    writ   of. 

p.  49. 

to  whom  writ  runs.    p.  49. 

Writ  of  error— who  may  sue  out,  on  behalf  of  insane  person,    p. 

429. 

WRIT  OF  PROHIBITION. 
To  whom  runs,    p.  49. 
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